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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are" listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 102

Federally Licensed Grain Warehouses;
Warehouse Bonds

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: An interim final rule was
published in the Federal Register, on
November 25, 1983, which made it
possible for grain warehousemen
licensed under provisions of the United
States Warehouse Act, as amended (7
U.S.C. 241, et seq.), to provide, and for
the Department to recognize, protection
for depositors other than the usual bond
furnished by a corporate surety.
Governmental units have enacted or are
considering indemnification plans which
will offer as much protection.for
depositors as is presently required under
warehouse regulations. Federally
licensed warehousement will have the
choice of participating in such a program
without the added cost of furnishing the
usual form of surety. This action
finalizes the interim final rule with one
minor change which would delete
reference to indemnity or insurance
funds established by the Federal
Government or a combination of the
Federal Government with a State.
EFFECTIVE DATE: April 30,1984.

FOR FURTHER INFORMATION CONTACT.
Dr. Orval Kerchner, 202-447-3616.
SUPPLEMENTARY INFORMATION:

Executive Order 12291 and the
Regulatory Flexibility Act Certification

-This rule has been reviewed under the
USDA procedure established in
accordance with Executive Order 12291
and Secretary's Memorandum 1512-1 -

and has been classified "non-major"
because the proposal does not meet the
criteria contained therein for major
regulatory actions.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities because (i) this action imposes
no additional economic costs on small
entities; (ii) licensed warehousemen are
not required to participate in any
indemnity or insurance fund and may
choose to provide bond as presently
authorized; and (iii) the use of the
service is voluntary.
Paperwork Reduction Act

Reporting and recordkeeping
requirements have received OMB
clearance under OMB No. 0581-0027.
Background

Governmental units have enacted or
are considering programs to indemnify
grain warehouse depositors for losses
caused by the breach of the
warehouseman's obligations. A properly
drafted indemnification plan could
provide as much protection for
depositors as the traditional corporate
surety bond. The Department has
determined that federally licensed
warehousemen should have the choice
of furnishing such evidence of protection
without the added cost of furnishing the
usual form of surety bond. Therefore the
interim final action, 48 FR 53085,
effective November 25,1983, and this
final action with one minor change,
amend the regulations for gSzxin
warehouses. These amendmicts enable
the Department to accept as a bond
either a corporate surety bond or a
certificate of participation in and
coverage by an indemnity or insurance
fund, as approved by the Secretary,
established and maintained by a State.
The fund must be backed by the full
faith and credit of the applicable State
and must guarantee depositors of the
licensed warehouse full indemnification
for the breach of any obligation of a
licensed warehouseman.

The U.S. Warehouse Act was passed
by Congress in 1916. The Act provides
for the licensing of such warehousemen
as may apply to the Secretary of
Agriculture, and (1) meet departmental
standards, (2) agree to abide by the law
and the regulations thereunder, and (3)

who are, in his discretion, proper
warehousemen within the intent of the
law for the storage of agricultural
products.

The primary objectives of the U.S.
Warehouse Act are to: (1) Protect
producers and others who store their
property in public warehouses; (2]
assure the integrity of warehouse
receipts as documents of title to be used
as collateral for loans, and to facilitate
trading, interstate commerce of
agricultural commodities; and (3) set and-
maintain a standard for sound
warehouse operations.

A warehouse receipt is acceptable
only when it has integrity. Integrity
means that the original depositor or a
subsequent holder of a receipt must
have reasonable assurance that the
product covered by the warehouse
receipt will be returned upon surrender
of the receipt and a valid request for
delivery. Failing to receive return of the
product, the depositor or holder of the
receipt must have the further assurance
that the warehouseman is able to pay
him for this breach of contract.

Historically, the responsibility of a
licensed warehouseman to fulfill his
obligations to depositors has been
backed by a corporate surety bond.
Such bonds have not been for full
coverage and depositors could suffer a
loss should losses occur which exceed
the amount of the bond. Before the
interim final rule became effective, the
regulations required a licensed
warehouseman to maintain allowable
net assets amounting to 20 cents a
bushel for the maximum number of
bushels that can be stored, with a
minimum of $25,000 and to provide a
bond, the amount of which is computed
at a rate of 20 cents per bushel for the
first 1,090,00 bushels of licensed
capacity; 15 cents per bushel for the
next 1,000,000 bushels of licensed
capacity; and 10 cents per bushel for all
licensed capacity over 2,000,000 bushels:
provided, that in any case the amount of
bond shall not be less than $20,000 nor
more than $500,000, except in case of a
deficiency in net assets above the
$25,000 minimum required there shall be
added to the amount of bond an amount
equal to such deficiency.

Most, if not all, licensed
warehousemen also operate a grain
marketing business buying grain from
producers through the same facilities
used for the storage of grain. As grain is

128S5
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received over the scale, the optimum
situation would be that it is either
deposited for storage with a warehouse
receipt demanded and issued or sold
with payment demanded and made.
However, often the grain's status is not
declared by the owner as delivered; or it
is- deposited for storage with no receipt
demanded or issued; or it is sold and
payment not demanded or made. The
sale or other disposition of grain
deposited in a licensed warehouse leads
to a full marketing relationship between
the depositor and the warehouseman.

Usual marketing relationships have
been complicated by another kind of
transaction commonly known as price
later or deferred pricing or delayed price
grain. Such a transaction may be
described as a sales contract that
constitutes a bona fide sale and change
of ownership from the seller to buyer,
but which permits the seller to fix the

'price of the grain at a later date at a pre-
agreed formula for determining such
price. The seller may continue to have
some control of the pricing of his grain
but has no physical claim.Generally, no
advance payment is made to the seller.
The buyer has only a grain payable
position with the seller. The seller has
only a money receivable position, a
common creditor status.

The business of storing and marketing
often becomes inseparable and likewise
the funds available to the total business
often cannot be segregated. These
situations create continuous, dual and at
times uncertain obligations leading to a
commingling of grain assets and
liabilities.

Consequently, there are risks for
producers who sell deposited grain as
well as for producers who store such
grain. To date, the Secretary has not
asserted his jurisdiction pursuant to the
U.S. Warehouse Act, in the area of grain
merchandising at licensed elevators. A
number of States have and have sought
to protect producers in such dealings
both at State and federally licensed
facilities. Historically, this has been by
additional bonds for this purpose, a
preventative action. Lately, a few States
have turned to remedial actions such as
indemnification or insurance funds.

The State of Illinois in legislation
known as Senate Bill 800, "The Illinois
Grain Insurance Act," signed into law
August 16, 1983, has established in the
State a Grain Insurance Fund ("Fund")
to pay producers of grain for all of their
financial losses caused by a failure of a
grain warehouseman and 85 percent to a
maximum of $100,000, of their financial
losses cause by the failure of a grain
dealer. The Fund would be financed by
an assessment on each licensed grain
dealer-and grain warehouseman for a

period of three years and then as
needed to maintain a fund balance of 3
million dollars. State appropriations
would also be used to pay claims, if the
money in the Fund were insufficient.
The Act requires every Illinois-licensed
grain dealer and grain warehouseman to
participate in the Fund. Those Illinois-
licensed grain dealers and grain
warehousemen participating in the Fund
are exempted from the initial bond
requirements of Illinois law. The Act
allows federally'licensed warehousemen
to participate in the fund on a voluntary
basis.

The Illinois Act provides as much or
more protection for the depositors as
was afforded by the bonding provisions
of federal regulations in force before the
interim final rule became effective. For
this reason some federally licensed
warehousemen in Illinois requested
permission to participate in the Fund.

These licensees also requested that
participation in the Fund be accepted in
lieu of the corporate surety bond
required by the federal regulations in
force before the interim final rule
became effective. The warehousemen
pointed out that if a federally licensed
warehouseman, wishing to do so, were
permitted to participate in the Fund, the
warehouseman would have to pay the
assessments required by the Illinois Act
and, under the federal regulations in
force at that time, would also have to
purchase a'corporate surety bond. This
arrafigement would put the federally
licensed warehouseman at an economic
disadvantage as compared to Illinois-
licensed warehousemen and would
discourage the federal licensee from
participating in the Fund.

Based on the foregoing, the Secretary
has determined that it would-further the
objectives of the U.S. Warehouse Act to
permit federally licensed warehousemen
to participate in a State indemnity or
insurance fund, provided that such
participation: (1) Affords as much or
more monetary protection to depositors
as do the corporate surety bonding
requirements of the regulations; (2) does
not lessen the-responsibilities or
privileges of the warehouseman; (3) does
not dilute the rights of a depositor, and
(4) does not diminish the exclusive
jurisdiction and authority of the
Secretary with.respect to the licensees.

In order not to discourage
participation in such an indemnity or
insurance fund, the interim final rule
amended §§ 102.6 and 102.13 to require
a federally licensed warehouseman to
file either a corporate surety bond or a
certificate of participation in an
indemnity or insurance fund which the
Secretary had approved. In either
situation the warehouse must have and

maintain a minimum of $25,000 in
allowable net assets. The interim final
rule invited comments which were to be
received on or before December 27,
1983.

Based on a careful review of the
Illinois Grain Insurance Act and all
other pertinent information available at
this time, the Secretary determined that
participation by federally licensed
warehousemen in the Illinois Grain
Insurance Fund would comply with the
above requirements and was approved,
Therefore, those federally licensed
warehousemen who choose to do so
may, if accepted by Illinois, participate
in the Fund and may file a certificate of
participation in the Fund in lieu of a
corporate surety bond.

Four letters of comment were
received; one letter did not address the
issue, another asked a question as to
whether the writer's State would
qualify, and two letters commented
directly on the regulations. One of these
stressed "over the shoulder" monitoring
of a warehouseman's financial condition
by sureties; the other, while voicing no
objection to approving the Illinois
arrangement, also stressed this function
of sureties and argued that to do away
with the function might place an
increased regulatory burden on State
and Federal agencies and could
encourage irresponsible business
management if the protection of the
warehouseman's monetary
accountability to producers were not
maintained.

The Department has considered these
possibilities but has determined that
adequate administralive control is
ensured by the requirements that the
indemnity or insurance fund must: (1) Be
approved by the Secretary; (2) be
established by a State; (3) be backed by
the full faith and credit of that State; and
(4) guarantee depositors full
indemnification,

The interim final rule also provided
for the acceptance of participation In
indemnity or insurance funds
established and maintained by the
Federal Government or a combination of
the Federal Government and a State.
One comment objected to this provision
on the ground that the clause might
possibly be construed as encouraging
the establishment of a Federal
indemnity or insurance fund. Because
there are no such funds and the
Department does not anticipate that
such a fund will be established in the
near future, this final action deletes that
provision in § 102.13(b). No other
changes to the interim final rule have
been made by this final action,
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List of Subjects in 7 CFR Part 102

Administrative practice and
procedure, GrainSurety bonds,
Warehouses.

PART 102-GRAIN WAREHOUSES

Accordingly, 7 CFR Part 102 is
amended as follows:

1. Section 102.6 is amended by adding
a paragraph (h).

§ 102.6 Financial requirements.

(l] In case a warehouseman files a
bond in the form of a certification of
participation in an indemnity or
insurance fund as provided for in
§ 102.13(b), the licensed warehouseman
shall have and maintain a minimum of
$25,000 in allowable net assets and any
deficiency in assets above the $25,000
minimum shall be covered by an
acceptable and valid certificate.

2. Section 102.13 is revised to read:

Warehouse Bonds

§ 102.13 Bond required; time of filing.
- Each warehouseman applying for a

warehouse license under the Act shall,
before such license is granted, file with
the Secretary or his designated
representative a bond either:

(a) In the form of a bond containing
the following conditions and such other
terms as the Secretary or his designated
representative may prescribe in the
approved bond forms, with such
changes as may be necessary to adapt
the forms to the type of legal entity
involved:

Now, therefore, if the said license(s) or any
amendments thereto be granted and said
principal, and its successors and assigns
operating said warehouse(s), shall:

Faithfully perform during the period of one
year commencing- , or until the

. termination of said licenses s) in the event of
termination prior to the end of the one year
period, all obligations of a licensed.
warehouseman under the terms of the Act
and regulations thereunder relating to the
above-named products; and

Faithfully perform during said one year
period and thereafter, whether or not said
warehouse(s) remain(s) licensed under the
Act, such delivery obligations and further
obligations as a warehouseman as exist at
the beginning of said one year period or are
assumed during said period and prior to
termination of said licenses(s) under
contracts with the respective depositors of
such products in the warehouse(s);

Then this obligation shall be null and void
and of no effect, otherwise to remain in full
force. For purposes of this bond, the aforesaid
obligations under the Act and regulations and
contracts include obligations under any and
all modifications of the Act, the regulations.
and the contracts that may hereafter be
made, notice of which modifications to the
surety being hereby waived.

The bond shall be subject to §§ 102.14
through 102.17; or

(b) in the form of a certificate of
participation in and coverage by an
indemnity or insurance fund as
approved by the Secretary, established
and maintained by a State, backed by
the full faith and credit of the applicable
State, and which guarantees depositors
of the licensed warehouse full
indemnification for the breach of any
obligation of the licensed
warehouseman under the the terms of
the Act and regulations. A certificate of
participation and coverage in such fund
shall be furnished to the Secretary
annually. If administration or
application of the fund shall change
after being approved by the Secretary,
the Secretary may revoke his approval.
Such revocation shall not affect a
depositor's rights which have arisen
prior to such revocation. Upon such
revocation the licensed warehouseman
then must comply with paragraph (a).
Such certificate of participation shall not
be subject to § § 102.14 and 102.15.
(Sec. 28, 39 Stat. 490,7 U.S.C. 253)

Done at Washington. D.C. March 20, 134.
William T. Manley,
DeputyAdministrator, MlaretingProgram
Operaions.
[FR De=. 64-=3 Filcd US3-4 am
BILLNG CODE 3410-02-Il

7 CFR Part 910
[Lemon Regs. 457 and 456, AmdL 1]

Lemons Grown In California and
Arizona; Limitation of Handling

AGENCY. Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY. This action establishes the
quantity of fresh California-Arizona
lemons that may be shipped to market at
275,000 cartons during the period April
1-7,1984, and increases the quantity of
lemons that may be shipped to 295,000
cartons during the period March 25-31,
1984. Such action is needed to provide
for orderly marketing of fresh lemons for
the periods specified due to the
marketing situation confronting the
lemon industry.
DATES: The regulation becomes effective
April 1,1984, and the amendment is
effective for the period March 25-31,
1984.
FOR FURTHER INFORMATION CONTACT.

,William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under

Secretary's Memorandum 1512-1 and
Executive Order 12291 and has been
designated a "non-major" rule. William
T. Manley. Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937. as amended (7 U.S.C. 601-674].
The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is hereby found that this
action wll tend to effectuate the
declared policy of the Act.

This action is consistent with the
marketing policy currently in effect. The
committee met publicly on March 27,
1984. at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified weeks. The committee
reports the demand for lemons is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the Act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons. It
is necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

PART 910-[AMENDED]

1. Section 910.757 is added as follows:

§910.757 Lemon Regulation 457.

The quantity of lemons grown in
California and Arizona which may be
handled during the period April 1. 1984.
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through April 7, 1984, is established at
275,000 cartons.

2. Section 910.756 Lemon Regulation
456 (49 FR 10921) is revised to read as
follows:

§910.756 Lemon Regulation 456.
The quantity of lemons grown in

California and Arizona which may be
handled during the period March 25,
1984, through March 31, 1984, is
established at 295,000 cartons.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-074]

Dated: March 28, 1984.
Russell L. Hawes,
Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
jPR Doc. 4-8714 Filed 3-29-84; 8:45 am]

BILLING CODE 3410-02-M

NATIONAL CREDIT UNION

ADMINISTRATION

12 CFR Part 703

Investments and Deposits
AGENCY: National Credit Union
Administration.
ACTION: Final rule.

SUMMARY: The NCUA Board adopts
revised regulations concerning Federal
credit union investments and deposits.
The regulations authorize Federal credit
unions to invest, under certain
conditions, in bankers' acceptances,
Eurodollars and Yankee Dollars. The
regulations do not prohibit or restrict the
use of brokers, as long as the
transaction and underlying investment
are legal. The regulations retain, but
simplify and clarify, provisions of
existing regulations prohibiting or
restricting certain transactions because
of their speculative nature. The
regulations have been reorganized and
rewritten in a manner that reduces their
volume and makes them easier to
understand and use.
EFFECTIVE DATE: May 21, 1984.
ADDRESS: National Credit Union
Administration, 1776 G Street NW.,
Washington, D.C. 20456.
FOR FURTHER INFORMATION CONTACT:
Robert M. Fenner, Director, or Steven R.
Bisker, Senior Attorney, Department of
Legal Services at the above address.
'Telephone (202) 357-1030.
SUPPLEMENTARY INFORMATION:

Background
On September 22, 1983, the National

Credit Union Administration Board
(Board) proposed a revised rule on
Investments and Deposits for public

comment. 48 FR 43182 (1983). The Board
proposed various changes from its
existing rules including: expanded
authority for investment by Federal
credit unions in Eurodollar and Yankee
Dollar deposits; removal of outdated
and ineffective rules restricting Federal
credit unions' use of third parties when
investing in certificates of deposit issued
by other financial institutions; and,
clarification and simplification of
existing rules that restrict certain
investment transactions because of their
speculative nature.'The Board
specifically requested comment in three
areas, (1] The use of brokers or money
finders for investments in certificates of
deposit; (2) whether Eurodollar deposits,
if authorized as permissible
investments, should be considered risk
assets for purposes of the reserve
requirements imposed by section 116 of
the Federal Credit Union Act (12 U.S.C.
1762); and (3) whether, and to what
extent, it would be appropriate to permit
investments in futures contracts. In
addition to these areas, the Board asked
for comments concerning the entire
proposed rule. A total of 60 comments
were received-41 from natural person
Federal credit unions, 15 from Corporate
credit unions, and 4 from parties outside
the credit union movement.

Based on the comments and its further
review and analysis, the Board has
aidopted final rules. The Board has
reorganized and simplified the previous
rules in a manner that reduces their
volume and makes them easier to
understand and use. Specifically, the
new rules begin with a Scope (§ 703.1)
which explains that the statutory
investment authority of Federal credit
unions is limited, with certain
exceptions, to government securities,
shares of and loans to other credit
unions, and deposit-type investments in
other financial institutions. The Scope
section explains that the investment
rules do not apply to loans to members,
which are governed by separate
statutory and regulatory provisions. The
Scope section is followed by a
Definitions section (703.2) which defines
the key terms used in the rules. The
remaining two sections, §§ 703.3 and
703.4, set forth authorized and
prohibited investment activities,
respectively. The commerfits on these
latter sections, and the changes from the
present rules, are described in detail
below in the Analysis portion of this
discussion.

Among the more significant
substantive changes reflected in the
final rule are: (1) Authorization for
Federal credit unions to invest in
Eurodollars, Yankee Dollars and
bankers' acceptances, on the condition

that, in each case, the issuing institution
is one in which a Federal credit union
may legally make a deposit; (2) a
determination not to regulate Federal
credit union use of brokers or other third
parties when investing in certificates of
deposit issued by other financial
institutions; (3) elimination of existing
regulations concerning investments In
loans to othei credit unions; (4) a
determination not to authorize Federal
credit unions to invest in futures
contracts; and (5).adoption of a
provision prohibiting Federal credit
union officials, employees and their
family members from receiving
compensation in connection with the
making of an investment or deposit by
the credit union.

Analysis

This section first addresses the two
specific areas that the board has
determined will not be subject to
regulation and then the remainder of the
rule:

Money Finders and Deposit Brolers

In the proposal, the Board suggested
elimination of the previous rule which
required that a Federal credit union,
when investing in a certificate of deposit
(CD), make payment "itself" to the
institution issuing the CD. The Board
requested comments, however,"concerning the extent of Federal credit
union utilization of third parties in
investing in deposits of other financial
institutions, the negative aspects of such
third party involvement with Federal
credit union operations, the contribution
that brokers may provide to the
efficiency of Federal credit union
operations, and the extent, if any, to
which the National Credit Union
Administration should regulate Federals
credit union involvement in such
activity."

A substantial majority of the credit
union commenters stated that they have
used services provided by money
brokers. Many indicated that they use
brokers for the bulk of their investments
in CD's. A uniform criticism of broker
use was that it can lead to dependence
on advice of brokers and on $100,000
deposit insurance as the major bases of
investment policy. Most commenters
did, however, recognize that analysis of
the soundness of the financial
institutions issuing the CD's should not
be solely dependent upon that provided
by the brokers. These commenters
recognized the potential conflict of
interest of brokers recommending
investments in financial institutions
where the fee paid to the brokers for
their service comes from those same
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financial institutions. Almost all
commenters who addressed the issue of
brokers' effect on the efficiency of
Federal credit union operations stated
that the time saved by having a broker
survey the market for the best CD rates
is substantial.

In response to the issue of the extent.
if any, to which NCUA should regulate
the use of brokers for investments in
financial institutions, the overwhelming
majority of the commenters expressed
the opinion that NCUA should not
regulate. (One commenter argued that
the current rules are inconsistent in that
brokers may be used for purchases of
GNMA's and other types of legal
investments but cannot be used for CD
investments.) The commenters did,
however, recommend that NCUA stress
the need for proper financial analysis of
the issuing institutions and the
soundness and integrity of the brokers
through which they make investments.
Numerous commenters recommended
that NCUA require Federal credit unions
to have written investment policies that
include, among other things, the names
of financial institutions and brokers that
the Federal credit unions board has
approved for its investment activity.
Some commenters suggested that
Federal credit unions only use the
services of those brokers and
investment advisers registered with the
SEC. Others believed that NCUA should
make a special effort to educate Federal
credit unions regarding their use of
brokers and should publish guidelines
on the proper use of brokers when
purchasing CD's.

Having reviewed all the comments,
the Board continues to believe that the
so-called "itself" requirement of the
previous rule is unnecessary and
ineffective. As discussed in the
preamble to the proposed rule, this
requirement did not prevent Federal
credit unions from accepting the advice
of "money finders" or other third
parties, or even making payment
through a broker or other third party by
characterizing that party as the Federal
credit union's agent. Further, after
reviewing the comments and thoroughly
reconsidering this issue, the Board has
determined that it is neither necessary
nor advisable for NCUA to issue new
regulations concerning Federal credit
union use of brokers in making
investments.

Both the comment letters received by
NCUA and recent developments in the
marketplace regarding brokered
deposits have shown that credit unions
recognize the risks in relying on the
advice of, and placing deposits through.
money finders, and deposit brokers. In

respohse, many credit unions have
turned to local institutions whose
financial condition they are thoroughly
familiar with, such as their Corporate
credit union or local banks, to place
deposits. Others have minimized risk by
placing deposits, through broers or
otherwise, in separately insured
$100,000 increments in several different
institutions. While the Board is not
unmindful of the concerns that this latter
practice presents to the Federal Deposit
Insurance Corporation and Federal
Savings and Loan Insurance
Corporation, the Board defers to those
agencies to address the issue of
increased risk to their insurance funds.

Also, the Board urges Federal credit
unions not to rely on deposit insurance
alone, as that practice can, in the event
of failure of the issuing institution, lead
to loss of interest income and temporary
loss of control of funds. Further, the lack
of financial analysis that results from
reliance solely on deposit insurance is
not conducive to sound investment
habits.

While the Board has chosen not to
regulate in this area, the Board
recognizes and stresses the need for
written policies and it will instruct its
examiners to particularly scrutinize
those Federal credit unions where
written investment policies do not exist
in order to determine whether they are
operating in a safe and sound manner. It
is noted that section 6121 of NCUA's
Accounting Manual for Federal Credit
Unions contains detailed guidance
concerning the nature and recommended
content of investment policies. Also, the
Board agrees that educational efforts are
a high priority. In this connection, credit
union associations have stepped up their
efforts, resulting, for example, in the
development of an educational
videotape on investment practices. The
Board firmly encourages these efforts.

Finally, the Board notes that there
have been isolated instances of brokers
channelling funds into Federal credit
unions in a manner that contributes to
supervisory problems. NCUA has been
successful in early detection of and
swift reaction to these problems, and the
Board intends to continue to address
any such situations through strong
supervisory action.

Loans to Nonmember Credit Unions
The Board proposed to eliminate

§ 703.2 of the previous rule, concerning
loans to nonmember credit unions. This
section reiterated the statutory
limitation that aggregate loans to
nonmember credit unions may not
exceed 25% of the lending credit union's
unimpjaired capital and surplus, and
imposed loan documentation and

maturity requirements that the Board
considered a matter of business
judgment that should not be controlled
by regulation. The commenters agreed.
Accordingly, that section of the previous
rule has been eliminated as proposed.
The 25% lending limit of the Federal
Credit Union Act is, in the interest of
clarity and comprehensiveness,
referenced at § 703.3(c) of the final rule
concerning loans, shares and deposits of
other financial institutions.

Definitions

The definitions (§ 703.2 in both the
proposed and final rule) have been
alphabetized in the final rule. Also a
definition has been added, at § 703.2(n),
for the term "Section 107(8] institution."
This term refers to institutions in which
Federal credit unions may legally make
deposits pursuant to section 107(8) of
the Federal Credit Union Act (12 U.S.C.
1757(8)), i.e., any institution that either is
insured by the Federal Deposit
Insurance Corporation or Federal
Savings and Loan Insurance
Corporation or is a State bank, trust
company or mutual savings bank
operating in accordance with the laws of
a state in which the Federal credit union
maintains a facility. The term (or its
equivalent) appeared throughout the
proposed rule but was not defined. The
inclusion of the definition in the final
rule eliminates the need to refer to a
copy of the Federal Credit Union Act in
order to understand the term.

Authorized Investments-§ 703.3 of the
Rule

Cash FonardAgreements. A cash
forward agreement is an agreement to
purchase or sell a security at an agreed-
upon price. but at a future date. As a
carry-over from the previous rule, the
proposal would allow cash forward
agreements if delivery and acceptance
are mandatory and take place within
120 days from the date of the agreement.
One commenter expressed disapproval
of the 120 day limitation. Although
acknowledging the possibility of
speculative use of cash forward
agreements, the commenter believed
that the 120 days limitation was
somewhat arbitrary and did not serve a
useful purpose.

Agency experience has not shown
that the 120 day limitation has caused
problems for Federal credit unions.
Further, without a time limitation, cash
forward agreements can be used for
speculative futures trading. posing
safety and soundniss concerns. The
Board has adopted the proposed rule
(§ 703.3(b)) without amendment.
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Loans, shares and deposits-other
financial institutions. Section 703.3 of'
the proposed rule addressed the
authority of Federal credit unions to
make deposits in section 107(8)
institutions. This section of the rule is
necessary primarily to clarify that the
authority is generally limited to
institutions that are either federally
insured or operating in accordance with
the laws of a state where the credit
union does business. As proposed,
however, the section omitted reference
to the authority of Federal credit unions
to establish share accounts and similar
accounts with other federally insured
credit unions and with corporate credit
unions pursuant to section 107(7) of the
Act (12 U.S.C. 1757(7)). Section 703.3 of
the final rule has been revised to include
reference to this authority.

Repurchase transactions. A
repurchase transaction is a transaction
in which a bank, broker or other third
party sells securities to an investor (in
this case a Federal credit union) with an
agreement to "repurchase" the securities
at an established time and fixed price._
The transaction is functionally similar to
a short term loan b6y the credit union
that is collateralized by the securities,
with he difference between the sales
price and the repurchase price
representing interest on the loan.

Since Federal credit unions may, with
limited exceptions, make loans only to
members, it has been necessary for a
repurchase transaction to have the legal
characteristics of an investment in the
underlying security in order for a
Federal credit union to participate. Thus,
the previous rule distinguished between
loa and investment type repurchase
transactions, with only the latter being
authorized for Federal credit unions.

The proposed rule carried over this
distinction. The final rule carries it over
with one significant exception: Since
Federal fund transactions, -which are
essentially short term unsecured
lending, have been authorized for
Federal credit unions pursuant to the
authority to make deposits in other
financial institutions, it makes little
sense to restrict repurchase transactions
(which are secured] with those same
institutions. Accordingly, the final rule
has been amended to authorize Federal
credit unions to engage in repurchase
transactions with other financial
institutions without regard to the
distinction between loan-type and
investment-type transactions. Of course,
since the authorization is pursuant to
the deposit authority, the financial
institution must be a section 107(8)
institution. (See, §§ 703.2(1), 703.3(d);)

Reverse repurchase transactions. A
reverse repurchase transaction is a

transaction whereby a Federal credit
union borrows Funds for a fixed period
and pledges securities (typically
GNMA's or Treasury securities) owned
by it as collateral. The borrowed funds
are usually reinvested in other securities
or in loans to members. The final rule, in
a carry over from the previous rule and
the proposal, requires that either the
securities in which the borrowed funds
are reinvested or the securities used as
collateral have a maturity date not later
than the repayment date on the reverse
repurchase transaction. (See, § 703.3(e.)
The purpose of the limitation is to avoid
maturity mismatches that in past
experience have resulted in serious
losses during periods of interest rate
swings. The commenters generally
supported a continuation of this
limitation..Some misunderstood the
limitation, however, and believed that
the rule would require that both the
securities pledged as collateral and the
securities in which the borrowed funds
are reinvested would be required to
have a maturity not later than the
repayment date. The final rule has been
revised to clarify that this is not the
case.

Federal Funds. A Federal funds
transaction is an overnight or short term
loan to another financial institution.
These transactions have been
authorized, pursuant to NCUA
Interpretive Ruling 81-2 (46 FR 14887),
by interpretation of the deposit authority
of section 107(8) of the Act. The
proposed rule incorporated the
Interpretive Ruling into the regulation, at
§ 703.3(f), in the interest of clarity and
comprehensiveness. The commenters
agreed with this proposal. Several
commenters noted, however, that with
the incorporation of the Interpretive
Ruling, investment in "'Term Federal
Funds" (Federal funds having a maturity
of more than one day), which had been
authorized, had become restricted. This
was unintended, and § 703.3(f) has been
revised to allowboth overnight and term
Federal funds. With the inclusion of
Federal funds in the final rule, IRPS 81-2
is unnecessary and is therefore
repealed.

The Board takes this opportunity to
alert Federal credit unions to at least
one inherent risk of Federal funds
investments that may not have been
previously considered. There may be
instances where under state law (e.g.
West Virginia, Iowa, Oregon) if a
Federal credit union sells Federal funds
to a state bank (authorized as
depositories under section 107(8) of the
Act) and that bank is placed into
liquidation, unlike other "depositors"
who are given a priority in the payout
under the state law, the Federal credit

union would be paid after depositors
along with other creditors. Under these
circumstances a Federal credit union's
risk of loss is greater than if it had
purchased a CD from the state bank
(even where the CD was in excess of the
$100,000 deposit insurance limit),
because of the priority given to
depositors over other creditors.
Therefore, the common perception that
Federal funds have no greater risk
associated with them than uninsured
CD's is not accurate in all instances.

Yankee Dollars. A Yankee Dollar
deposit is a dollar denominated deposit
in a United States branch or subsidiary
of a foreign bank. If the branch or
subsidiary is federally insured or
operating in accordance with the laws of
a state in which the Federal credit union
does business, thena Federal credit
union deposit in the branch or
subsidiary is authorized pursuant to
section 107(8) the Act. Section 703.3(g) of
the proposal set forth this authority. It
has been carried over to the final rule
without substantive change.

Eurodollars. AEurodollar deposit Is a
dollar denominated deposit in either a
foreign branch or subsidiary of a United
States bank or in a foreign bank located
outside the United States. The Board
proposed authorizing such deposits, but
only in foreign branches of parent U.S.
banks and only if the parent U.S. bank is
one in which a Federal credit unibn may
make a deposit pursuant to section
107(8) of the Act. The Board also
requested comment on whether such
deposits should be treated as risk assets
for purposes of the statutory reserve
transfer requirements of section 116 of
the Federal Credit Union Act (12 U.S.C,
1762).

The vast majority of commenters
agreed that Eurodollar deposits in
foreign branches of U.S. banks should
be a permissible investment for Federal
credit unions. However, the commenters
were split on the issue of whether
Eurodollars should be considered risk
assets. While the commenters generally
agreed that Eurodollars do involve
creditrisk, liquidity risk, sovereign risk,
and general riskassociated with
increased operational complexity, their
approach to the problem varied.

Those not in favor of treating
Eurodollars as risk assets believe that
with strong internal controls investment
losses can be prevented. Commenters In
favor of treating Eurodollar deposits as
risk assets argued that classification as
risk assets would help credit unions
more accurately recognize the credit risk
inherent in these investments.

The Board has determined to
authorize Eurodollar deposits as
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proposed, but not to treat them as risk
assetat this time. Deposits and
government securities generally have
not been treated as risk assets for
purposes of statutory reserve transfer
requirements. Treatment of Eurodollar
deposits as risk assets is a matter which
may be more appropriately considered
in the context of an overall review of
statutory reserve transfer requirements
and the regulatory definition of risk
assets (See, 12 CFR 700.1j)]. Also,
deposits in overseas branches of U.S.
banks are generally considered to be
legal liabilities of the domestic parent
bank. There may, however, be instances
where the foreign host government takes
some action to freeze, stop, or delay
payment of the deposits of the branch
bank, and the U.S. parent bank may be
relieved of its liability for the deposits of
its overseas branch. Under these
circumstances, the relied-on protection
of the parent domestic bank against loss
of the deposit may be of no avail.
Therefore, the Board is alerting all
Federal credit unions that Eurodollar
deposits are not free of risk and that
extreme care must be exercised in
engaging in such investment activity.

Bankers'Acceptances. A bankers'
acceptance is a time draft drawn on a
U.S. bank and represents an irrevocable
obligation of the bank. Bankers'
acceptances arise in a variety of ways,
but generally are used initially by a
corporate customer of the bank to "pay"
for goods or services, and are
subsequdntly discounted and traded as
money market instruments. The
proposed rule included bankers'
acceptances in the category of
prohibited investments. A majority of
those commenting on this issue
recommended that Federal credit unions
be permitted to invest in bankers'
acceptances. These commenters argued
that it is inconsistent to classify
bankers' acceptances as prohibited
investments when Federal funds,
certificates of deposit, and Eurodollar
deposits are held to be permissible
investments. All of these investments
(including bankers' acceptances) appear
on the issuing bank's balance sheet as
direct liabilities of the bank. Some
commenters suggested that bankers'
acceptances, which are obligations of
both the accepting bank and its
corporate customer, are less risky than
Federal funds, Eurodollar deposits, and
uninsured CD's.
-The Board agrees and finds that

bankers' acceptances may be authorized
pursuant to the same rationale applied
to Federal funds and repurchase
transactions with financial institutions:
i.e., by considering the acceptance to be

a type of deposit liability. Also, it seems
clear that bankers' acceptances present
no greater risk than these other
investments. Accordingly, the Board has
incorporated into the final rule a new
§ 703.3(i) authorizing investments in
bankers' acceptances issued by section
107(8) institutions.

Prohibited Investments-Section 703.4

Comments were received on three
prohibited activities: standby
commitments § 703.4(a)), futures
contracts § 703.4(b)), and kickbacks
[§ 703.4(e)).

Standby Commitments. A standby
commitment is a commitment to
purchase for sell) a security at a set
price at a future date, wherein the seller
of the commitment receives a fce in
exchange for agreeing to "stand by" to
purchase (or sell) the security at the
option of the buyer of the commitment.
Several commenters suggested that the
definition, now § 703.2(r), of standby
commitment be reworded. They stated
that the proposed definition was unclear
as to who is the buyer and who is the
seller of the commitment, and fails to
include an additional element of the
transaction-the predetermined price.
The Board agrees and has revised the
definition accordingly. In conformance
with the amended definition, the Board
has amended § 703.4(a) to clarify that a
Federal credit union may not purchase
or sell a standby commitment.

Some commenters recommended that
the prohibition on standby commitments
be amended to permit Federal credit
unions to purchase standby
commitments. They noted that the
substantial risk in the transaction is
always on the seller of the commitment,
and that the buyer's loss can be
restricted to the amount advanced to
purchase the commitment, since the
buyer has the option to either exercise
the sale or purchase or do nothing. They
suggested that standby commitments
can be used as a hedging tool in asset/
liability management.

The Board does not consider standby
commitments an essential tool to reduce
the potential risks that Federal credit
unions may have because of maturity
mismatches between their assets and
liabilities. Because of their complexity
and their inherently speculative nature,
reliance on standby commitments to
offset mismatching can only lead to
confusion, uncertainty, and ultimately to
safety and soundness problems. As
explained below in the discussion of
futures contracts, there are already a
range of other business strategies
available to Federal credit unions to
manage their assets and liabilities.

Futures contracts. A futures contract
is a standardized agreement offered on
one of the futures exchanges to buy or
sell an underlying investment at an
established future date and at a
specified price. While the proposed rule
carried over the previous rule's
prohibition on futures contracts, the
Board requested coiment on whether
investment in futures contracts should
be authorized as an asset/liability
management tool.

The comments were mixed.
Commenters in support believed that
with increased competition, greater
interest rate sensitivitybf member
shareholders, and recent fluctuation in
interest rates, it is important that
Federal credit unions have the flexibility
to hedge interest rate risk through the
use of interest rate futures.

Commenters in opposition to
authorizing futures contracts believed
that they are too complex and too often
result in sizable losses. Further, they felt
that with the relatively short maturities
of credit union loans and the authority
to make variable rate loans, Federal
credit unions have adequate tools to
protect against interest rate swings.

The Board has determined not to
authorize investments in futures
contracts at this time. To the extent that
futures contracts are seen as tools to
reduce the interest rate risk that results
from a mismatch between asset and
liability maturities, the Board believes
that there are already a range of other
business strategies available to FCU's.
Such strategies include: (a) Not investing
or lending at long term fixed rates; (b)
using variable rate lending and floating
rate investments; (c) using secondary
markets to sell long-term loans to limit
or manage the level of exposure; (d)
using improved funds management
strategies under deregulation to create a
"basket" of share maturities which
would compliment the duration of longer
term assets; and (e] using reserves
(established for this purpose) to
temporarily cover losses should rising
interest rates lead to short-term
mismatches. Further, it is the opinion of
the Board that as long as Federal credit
unions take in short-term funds and
elect to invest or lend in long-term
instruments, there is a risk. No option,
including futures or standby
commitments, eliminates the risk; they
may, at best, just reduce some of the
potential costs.

Kiclibacks. The commenters were
nearly unanimous in approving of the
proposed rule (now § 703.4(e))
prohibiting a Federal credit union's
directors, officials, committee members,
employees, and immediate family
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members of such individuals from
receiving pecuniary -consideration in
connection with the making of an
investment or deposit by the Federal
credit union.

The Board has approved § 703.4(e)
without substantive change, but has,
added a new § 703.2(i) which defines
what is meant by the term "immediate
family member:' By specifically defining.
the term, the Board expects to minimize
any uncertainty as to who may fall
within the "immediate family" for
purposes of the rule.

Adjusted trading and short sales. Both
the previous regulation and the proposal
contained prohibitions against engaging
in adjusted trading and short sales.
Adjusted trading is the sale of a security
at an inflated price above market with
the simultaneous purchase of another
security, also at an inflated price. The
purpose is to hide or defer losses and
avoid recording the losses in the
accounting period in which they occur. It
is a misrepresentation on the balance
sheet and is not in accordance with "full
and fair disclosure" required in 12 CFR
702.3.

A short sale is the sale of a security
not owned at the time of the sal . The
seller is speculating that the price of the
security will fall prior to his purchase
and thus enable him to sell it at a higher
previously agreed to price pursuant to
the "short sale. The practice is
considered to be unsafe and unsound.

No commenters objected to the
prohibition against these two types of
transactions and the prohibitions have
been carried over to the final rule,
§ 703.4 (c) and {d).
I1PS 79-4-Investments -

NCUA Interpretive Ruling and Policy
Statement 79-4 was originally issued to
elaborate on the requirements of Part
703 and to establish accounting
procedures to be used in conjunction
with certain authorized investment
transactions. In light of the fact that the
accounting procedures are now covered
in NCUA's Accounting Manual for
Federal Credit Unions and considering
the changes and clarifications in the
proposed rule, NCUA proposed to repeal
IRPA 79-4. The commenters agreed.
Accordingly, IRPS79-4 is repealed.

Delayed Effective Date
This final rule has been issued with a

delayed effective date (May 21, 1984) in
order to provide Federal credit unions a
full opportunity to study the changes in
investment authority and
responsibilities and develop an
understanding of the new investment
vehicles before committing funds to any
particular type of investment.

Regulatory Procedures
The NCUA Boardhas determined and

dertifies that the final rule will not have
a significant economic impact on a
substantial number of small credit
unions because the rule would increase
their management flexibility, enhance
their competitiye positions and reduce
their paperwork burdens. A regulatory
flexibility analysis is not required. 5
U.S.C. 603(a), 604(a).

List of Subjects in 12 CFR Part 703
Credit unions, Investments.
Dated: March 22.1984.

Rosemary Brady,
Secretory of Ihe Board.

1. 12 CFR Part 703, Investment and
Deposit Activities, is revised to read as
follows:

PART 703-NVESTMENT AND
DEPOSIT ACTIVITIES

Sec.
703.1 Scope.
703.2 Definitions.
703.3 Authorized activities.
703.4 Prohibited activities.

Authority: 12 U.S.C. 1757(7), 1757(8),
17661a, and 1789(a)(11).

§ 703.1 Scope.
Sections 107(7) and 107(8) of the

Federal Credit Union Act (12 U.S.C.
1757(7), 175718)) set forth those
securities, deposits, and other
obligations in which Federal credit
unions may invest. Included are
securities issued or fully guaranteed by
the United States Government or any of
its agencies, shares of central credit
unions and any federally insured credit
union, accounts in other federally
insured financial institutions, and other
specified investments. This part
interprets several of the provisions of
sections 107(7) and 107(8) and places
certain limits on the types of
transactions that Federal credit unions
may enter into in connection with the
purchase and sale of authorized
securities, deposits and obligations. This
part does not apply to investments in
loans to members, which are governed
by § 701.21 (12 CFR 701.21). Also, other
sections of NCUA's regulations affect
certain specific investments. For
example, investments in credit union
service organizations are subject to
§ 701.27 (12 CFR 701.27), and
investments in fixed assets are subject
to § 701.36 (12 CFR 701.36).

§ 703.2 Definitions.
_ (a) Adjusted trading means any

methodor transaction used to defer a
loss whereby a Federal credit union
sells a security to a vendor at a price

above its current market price and
simultaneously purchases or commits to
purchase from the vendor another
security at a price above its current
market price.

(b) Bailment for hire contract meant a
contract whereby a third phrty, bank or
other financial institution, for a fee,
agrees to exercise ordinary care in
protecting the securities held in
safekeeping for its customers.

(c) Bankers'Acceptance means a time
draft that is drawn on and accepted by a
bank, and that represents an irrevocable
obligation of the bank.

(d) Cash forward agreement means an
agreement to purchase or sell a security
with delivery and acceptance being
mandatory and at a future date in
excess of thirty (30) days from the trade
date.

(e) Eurodollar deposit means a
deposit in a foreign branch of a United
States depository institution.

(f) Facility means the home office of a
Federal credit union or any suboffice
thereof, including but not necessarily
limited to a wire service, telephonic
station, or mechanical teller station.

(g) Federalfunds transaction means a
short-term or open-ended transfer of
funds to a Section 107(8) institution.

(h) Futures contract means a contract
for the future delivery of commodities,
including certain government securities,
sold on commodities exchanges.

(i) Immediate family member means a
spouse, or a child, parent. grandchild,
grandparent, brother or sister, or the
spouse of-ny such individual,

(j) Market price means the last
established price at which a security is
sold.

(k) Maturity date means the date on
which a security matures, and shall not
mean the call date or the average life of
the security.

(1) Repurchase transaction means a
transaction in which a Federal credit
union agrees to purchase a security from
a vendor and to resell the same or any
identical security to that vendo at a
later date. A repurchase transaction
may be of three types:

(1) Investment-type repurchase
transaction means a repurchase
transaction where the Federal credit
union purchasing the security takes
physical possession of the security, or
receives written confirmation of the
purchase and a custodial or safekeeping
receipt from a third party under a
written bailment for hire contract, or is
recorded as the owner of the security
through the Federal Reserve Book-Entry
System;

(2) Financial institution-type
repurchase transaction means a
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repurahuselransarfion -dih 2Section
107(8) institution;

133-Iioan-lype reJJurnhase transactionmeans any-repurhase transactionlhat

does not-qualify-as uninvestment-type
or financial institution-ype Tepurchase
transaction.

(m] Reverse repurchase transaction
meansa transaction whereby a Federal
credit union-agrees to sell a.security to a
purchaser and to repurchase the same or
anyidentical security from that
purchaser-at a future date and at a
specifiedprice.

in] Section 107(8) institution means an
institution in which a Federal credit
union is authorized to make deposits
pursuant to section 107(8) of the Federal
'Credit Union Act (12 U.S.C. 1757(8)), i.e.,
an institution that either is insured by
the Federal Deposit Insurance
Corporation or the Federal Savings and
Loan Insurance Corporation or is a State
bank, trust company or mutual savings
lank operating in accordance with the
laws of a state in which the Federal
credit union maintains a facility.

(o) Security means any security,
obligation, account, deposit, or other
item authorized for investment by a
Federal credit union pursuant to section
107,17] or 107(8] of the Federal Credit
UnionAct112 U.S.C. 1757(7), 1757(8)),
other than loans to members.

-{p) Settlement date means the date
originally agreed to by a Federal credit
union and a vendor for settlement of the
purchase or sale of a security.

Jq]-Short sale means the sale of a
security not owned by the seller.

(r) Standby commitment means a
commitment to either buy or sell a
security, on or before a future date, at a
predetermined price. The seller of the
commitment is the party receiving
payment for assuming the risk
associated with committing either to
purchase a security in the future at a
predetermined price, or to sell a security
in the future at a predetermined price.
The seller of the commitment is required
to either accept delivery of a security (in
the case of a commitment to buy) or
make delivery of a security (in the case
of a commitment to sell), in either case
at the option of the buyer of the
commitment.

(s) Trade date means the date a
Federal.credit union originally agrees,
whether orally or in writing, to enter
into the purchase or sale of a security.

(t) Yankee Dollar deposit means a
deposit in a United States branch of a
foreign banklicensed to do business in
the state in which it is located, or a

deposit in a state -chartered, foreign
controlled bank.

§ 703.3 Authorized Activities.
(a) General authority. ATederal

credit union may contractfor the
purchase or sale of a security provided
that:

(1) The delivery of the securityis to be
made'within thirtyl3s) days from the
trade late;and

12) The price of the security at the
time-of purchase is the market price.

(b) Cashfonard agreements. A
Federal credit union may enter into a
cash forward agreement to purchase or
sell a security, provided that:

1) The period from the trade date to
the settlement date does not exceed one
hundred and twenty (120) days;

{2] If the credit union is the purchaser,
it has written cash flow projections
evidencing its ability to purchase the
security;

(3) If the credit union is the seller, it
owns the security on the trade date; and

(4) The cash forward agreement is
settled on a cash basis at the settlement
date.

(c) Loans, shares and deposits-other
financial institutions. A Federal credit
union may invest in the following
accounts of other financial institutions
as specified in section 107(7) and 107(8)
of the Federal Credit Union Act (12
U.S.C. 1757(7), 1757(8)): loans to
nonmember credit unions in an
aggregate amount not exceeding 25
percent of the lending credit union's
unimpaired capital and surplus; shares.
share certificates or share deposits of
,ederally insured credit unions; shares
or deposits of any central credit union
specifically authorized by the board of
directors; and deposits of any Section
107(8) institution. Any such investment
is subject to the other applicable
provisions of this Part (703).

(d) Repurchase transactions. A
Federal credit union may enter into an
investment-type repurchase transaction
or a financial institution-type repurchase
transaction provided the purchase price
of the security obtained in the
transaction is at or below the market
price. A repurchase transaction not
qualifying as either an investment-type
or financial institutions-type repurchase
transaction will be considered a loan-
type repurchase transaction subject to
section 107 of the Federal Credit Union
Act (12 U.S.C. 1757), which generally
limits Federal credit unions to making
loans only to members.

(e) Reverse repurchase transactions.
A Federal credit union may enter into a
reverse repurchase transaction,

provided that either any securities
purchased with the funds obtained from
the transaction'orthe securities
collateralizing the transaction have a
maturity date not later than the
settlement date for the reverse
repurchase transaction. A reverse
repurchasetransaction is a borrowing
transaction subject to section 107(9 of
the Federal Credit Union Act (12 U.S.C.
1757(a)), which limits a Federal credit
union's aggregate borrowing to 50
percent of its unimpaired capital and
surplus.

(f) Federal funds. A Federal credit
unions may sell Federal funds to a
Section 107(8) institution, provided that
the interest or other consideration
received from the financial institution is
at the market rate for Federal funds
transaction and that the transaction has
a maturity of one or more business days
or the credit union is able to require
repayment at any lime.

(g) Ya kee Dollars. A Federal credit
union may invest in Yankee Dollar
deposits in a Section 107(8) institution.

(h)Eurodollars. AFederal credit
unions may invest in Eurodollar -
deposits in a branch of a Section 107(8]
institution.

(i) Bankers' acceptances. AFederal
credit unionsmay invest in-bankers'
acceptances issued by a Section 107(8)
institution.

§ 703.4 Prohibited activities.
(a) A Federal credit union may not

purchase or sell a standby commitment.
(b) A Federal credit union may not

buy or sell a futures contract.
(c) A Federal credit union may not

engage in adjusted trading.
(d) A Federal credit union may not

engage in a short sale.
(e) A Federal credit union's directors.

officials, committee members and
employees, and immediate family
members of such individuals, may not
receive pecuniary consideration in
connection with the making of an
investment or deposit by the Federal
credit union.

3. NCUA Interpretive Ruling and
Policy Statement 79-4--Investments
(August 31,1979,44 FR 51195), is
repealed.

2. NCUA Interpretive Ruling and
Policy Statement 81-2-Federal Funds
(March 3.1931. 46 FR 14887], is repealed.

lmJ.LD 51-c F--d a=]-
BULL'40 CODE 75S35-01-U
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-ASW-7; AmdL 39-4831]

Airworthiness Directives; Hughes
Helicopters, Inc., Model 369 Series
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
certain Hughes Helicopters, Inc., Model
369 helicopters by priority mail. The AD
requires the inspection of the
swashplate bearing assembly to
determine if the ball bearing cage is
installed and replacement of swashplate
bearing assembly if the bearing cage is
missing. The AD is needed to prevent
possible'loss of control of the rotor
system in flight and subsequent loss of
the helicopter.
DATE: Effective April 9, 1984, as to all
persons except those persons to whom it
was made immediately effective by
priority mail AD 84-01-02, issued
January 10, 1984, which contained this
amendment.

Compliance required before further
flight after the effective date of this AD,
unless already accomplished.
ADDRESSES: The applicable service
information may be obtained from
Hughes Helicopters, Inc., Centinela and
Teale Avenues, Culver City, California
90230. Copies of the Mandatory Service
Information Notices are contained in the
Rules Docket at the Office of the
Regional Counsel, Southwest Region,
Federal Aviation Administration, 4400
Blue Mound Road, Fort Worth, Texas
76106.
FOR FURTHER INFORMATION CONTACT:
Jerry Sullivan, Aerospace Engineer,
Airframe Section, ANM-172W, Western
Aircraft Certification Office, Northwest
Mountain Region, Federal Aviation
Administration, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009, telephone number (213)
536-6166.
SUPPLEMENTARY INFORMATION: On
January 10, 1984, a priority mail
,airworthiness directive was issued and
made effective immediately upon receipt
as to all known U.S. owners and
operators of Hughes Helicopters, Inc.,
Model 369 helicopters. The AD required

inspection of the swashplate bearing to
determine if the ball bearing cage is
installed and replacement of bearing
assembly if the ball bearing cage-is
missing. The priority mail AD was
issued because of a report of a
swashplate bearing failure. After
landing the pilot heard a loud bang, shut
down the aircraft, and found the rotating
star of the swashplate separated from
the lower support. There was no control
of the rotor system. Upon inspection it
was determined that the swashplate
bearing assembly was not manufactured
in accordance with the design
specification in that the ball bearing
cage was not installed during assembly.
Hughes Helicopters, Inc., has found 15
improperly assembled bearings since
this situation has come to light. The
failed bearing had been in service 2 ,
hours. Since it was found that
immediate corrective action was
required, notice and public procedure
thereon were impracticable and
contrary to public interest, and good
cause existed to make the AD effective
immediately by individual priority mail
letters issued to all known U.S. owners
of Hughes Helicopters, Inc., Model 369
(Army YOH-6A), 369A (Army OH-6A),
D, E, H, HE, HM, and HS helicopters.
After the AD was issued on January 10,
1984, the manufacturers submitted
information which verified that the
suspect swashplate bearings are limited
to the post June 1, 1983, period.
Therefore, the original AD has been
amended to provide relief for helicopters
with bearings installed prior to June 1,
1983. The AD published in the Federal
Register is the same as the priority mail
AD dated January 10, 1984, except for'
the relieving feature noted above. The
conditions which led to the initial
issuance still exist and the AD is hereby
published in the Federal Register as an
amendment to § 39.13 of Part 39 of the
Federal Aviation Regulations to make it
effective as to all persons.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Hughes Helicopters, Inc. (Hughes
Helicopters): Applies to Hughes Helicopters,
Inc., Model 369 series including Army YOH-
6A, and OH-6A helicopters certificated in all
categories.

Compliance is required prior to further
flight, unless already accomplished.

To prevent possible loss of control of rotor
system in flight, accomplish the following:

For Hughes Helicopters, Inc., Model 369
(Army YOH-6A, 369A (Army OH-OA) D, E,
H, HE, HM, and HS helic6pters with
swashplate bearing assembly P/N 309A7003-
3 installed after June 1, 1983:

(a) Comply with p-agraphs A through J of
procedures section of Hughes Helicopters,
Inc., Mandatory Service Information Notices
DN-125, EN-12, and HN-191, as applicable,
all dated December 23,1983, or FAA
approved equivalent. Model 369 series are to
comply with Mandatory Service Information
Notice HN-191 or FAA approved equivalent,

(b) Replace deficient swashplate bearing
assembly with serviceable unit.

(c) Swashplate bearing assembly P/N
369A7003-3 with positively identlfied serlal
numbers 0000 through 9999 or with a Vs.inch-
diameter blue dot on the outer surface of the
snap ring has been determined to contain the
ball bearing cage and need not be
reinspected.

(d) Only subject bearing assembly
positively identified as being S/Na 9000-.009
or bearing assemblies with blue dot on the
outer surface of snap ring or FAA approved
equivalent bearing assemblies approved by
the Manager, Western Aircraft Certification
Office may be used as replacement
swashplate bearing assemblies.

Alternative inspections, modifications, or
other actions which provide an equivalent
level of safety may be used when approved
by the Manager, Western Aircraft
Certification Office, Hawthorne, Californla,

This amendment becomes effective
'April 9, 1984, as to all persons except
those persons to whom it was made
immediately effective by priority mail
AD 84-01-02, issued January 10, 1984,
which contained this amendment.

(Sees. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); 49 U.S.C. 100(g) [Revised,
Pub. L 97-449, January 12, 10831: 14 CFR
11.89)

Note.-The FAA has detemined that this
regulation is an emergency regulation that Is
not considered to be major under Executive
Order 12291. It is impracticable for the
agency to follow the procedures of Order
12291 with respect to this rule since the rule
must be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44 FR
11034; February 20, 1979). If this action is
subsequently determined to Involve a
significant/major regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and placed In
the regulatory docket (otherwise, an
evaluation or analysis is not required), A
copy of it, when filed, may be obtained by
contacting the'person Identified under the
caption "FOR FURTHER INFORMATION
CONTACT."
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Issued in Fort Worth, Texas on March 9.
1984.
C. IL Melugin, Jr.,
Director Southwest Region.
[FR'Dom-'4-454Filed 3-29-84; &45 am]

BlUiNG CODE 4910-13-M

CIVIL AERONAUTICS BOARD

14.CFR Part-256

[Economic Reg. Enactment of Part256
Docket 41686; Re. ER-1377]

Display of Joint Operations in Carier-
Owned Computer Reservations
Systems

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY:.The Board is adopting an
emergenc; rule that would prevent
airlines -owning computer reservations
systems {CRS's) from-denying access to
their systems to carriers who coordinate
their services under the same airline
designator code. The rule also prohibits
display discrimination against carriers
%vho conduct such operations. The rule
is intended to ensure that systems
owners do not use their control of CRS's
to limit the -ways in which other carriers
compete in marketing their services.The
Bonrd!s action responds to petitions by
several air'carriers.
DATES- Adopted: March 27,1984.
Effective: March 30,1984.
FOR FURTHER INFORMATION CONTACT.

Samuel E. Whitehorn (202] 673-5450.
Paul Samuel Smith (202) 673-5450, Barry
L.Molar202) 673-5205, George S.
Baranko 1202) 673-6011, or Robert D.
Young (202] 673-6060, Civil Aeronautics
Board, 1825 Connecticut Avenue, NW.,
Washington, D.C. 20428.
SUPPLEMENTARY INFORMATION:

The Proposed Rule

7EDR-470,49 FR 9430, March 13, 1984,
proposed an emergency rule that would
prevent-aircarriers owning computer
Teservafions systems (CRSs) from
eliminating other carriers' flight
information from-their CRS's when the
other carriers' flights are operated under
aingle airline designator code, absent
a determination by the Board that the
other-carriers' use of a common code
constitutes a violation of section 411.
We instituted this rulemaking in
-response to requests of Frontier Airlines
and.a group of other carriers that we
-declare such action to be an unfair and
deceptive practice and an unfair method
oTm-cQpetition. They made their
requests in a concurrent rulemaking
proceeding, covered by EDR-466C (49

FR 11644. March 27.1984), where we
proposed comprehensive rules on CRS-
owning airline activities. We indicated
that we are proceeding separately with
this rule in order to respond to United's
announced intention to remove carriers
using common designator codes from its
APOLLO system on April 1.1984. The
proposed rule would prevent such action
pending a determination on the legality
of carriers' use of common designator
-codes, a question that is currently before
us in Docket 41875.

The proposed rule is based on
essentially the same facts and
conclusions that led us to propose EDR-
466C, andwe incorporated our proposed
findings there into this proceeding. Our
'examination of the CRS industry led us
to tentatively conclude that the CRS
market is dominated by a few airline
owners. Their CRS's are travel agents'
primary information source. Agents, in
turn, are the primary distributors of
scheduled air transportation services.
As a result, we found that CRS owners
have rainedsubstantial control over the
agency distribution system, particularly

,on a regional level, and are in position
to use that power to affect air
transportation competition adversely.

This proceeding is concerned-with the
use of CRS-power to inhibit air
transportation competition through the
use of cooperative service agreements.
Generally these agreements provide for
some integration of operations, such as
the coordination of departure and
-arrival times and the common use of
baggage, terminal and computer
facilities. In some cases, the cooperating
carriers share common or very similar
trade-marks. Most importantly for the
purposes'of this proceeding, the
cooperating carriers also use the same
two-letter code to-designate their
services in the Official Airline Guide
and elsewhere.7he OAG treats flights
having ths same two-letter code as on-
line connections.

CRS-owners obtain their flight
information from the OAG and afford
commonly designated flights the same
treatment, i.e., they are listed as on-line
serv ces. On-line connections are
generally given higher display priority
'than inter-line connections and are more
likely to be sold.

We found that such cooperative
agreements appear to be an attractive
method to compete in the marketplace.
In exchange for support services, the use
of some of its trademarks, and the
coordination of schedules, a larger,
established carrier can gain valuable
feed traffic. Some of the feed traffic they
gain is a consequence ofihe common
use of designator codes. Pan American.
among others, states that the service

provided by these cooperative
agreements is attractive to many
travelers.

However, the few carriers ownirng
CRS's are in a position to -substanti ally
reduce the attractiveness of such
operations by denying carriers skaring a
designator code access to their systems.
United's notice that it wouldmo lo2er
list connecting flights operated by
separate carriers under a common ode
in its APOLLO CRS after April 1.1934,
seemed to illustrate the possible
exercise of CRS market power.Faced
with thepossibility of exclusion from a
CRS. we concluded that carriers using
common codes can either lose the traffic
and other benefits they gain from such
arrangements or lose their access to a
substantial portion of the travel agent
distributionsystem. In short, we found
that United and the other CRS providers
have the power to force competitors to
abandon their competitive marketing
strategy for reasons unrelated to its
merits.

United has apparently attempted to
justify its decision to delete carriers
using common designator codes from
APOLLO on the grounds thatconsumers
are being deceived by the implicit
representation that the carrier whose
code is shared will be providing all the
service purchased. When the consumer
arrives at the gate of the second carrier,
however, he or she finds the service will
be provided by an independent airline,
usually with small commuter-type
aircraft and that the consumer
protection rules normally associated
with scheduled service are not
available. United and certain other
carriers believe this constitutes an
unfair and deceptive practice under
section 411 of the Act.

While we have not unconditionally
sanctioned the unrestrained use of
common designator codes, we have
approved the practice in some
circumstances. See, e.g., Order 79-2-103&
Some cooperative agreements may
affirmatively benefit the public by
-nsuring service to particular
communities. Moreover. travel agents
can disclose to consumers the
equipment to be used on a particular
flight, which appears on the CRS
display. We also note that if a
certificated carrier owned and uperated
small aircraft directly, those operations
would be exempt from certain consumer
protection regulations. 14 CFR 298.90 et.
seq. On the other hand, we recognized
that there may well be circumstances
under which the usq of common
designator codes would be deceptive.
However, that was a question that the
Board should properly determine. It is
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not, in our view, to be resolved by the
competitors of the carriers providing
these services.

The rule we proposed foreclosed CRS
carriers from deleting or discriminating
against carriers that use the same
designator code, absent our
determination that the use of common
designator codes by these carriers was a
violation of the Act. Our intention was
to preserve the status quo and retain for
ourselves the responsibility to determine
if carriers had violated section 411. We
indicated that when a CRS carrier, or
any other carrier, believed its
competitors were using common
designator codes to deceive the public,
their recourse would be to file a
complaint challenging the practice.

The Comments
Comments in support of our proposed

rule have been filed by Alaska Airlines;
Eastern Air Lines; Empire Airlines;
Frontier Airlines, Frontier Horizon, and
Combs Airways (the Frontier Group];
Air Kentucky Airlines, Chautaugua
Airlines, Crown Airways, Fischer
Brothers Aviation, Henson Aviation,
Pennsylvania Airlines, Piedmont
Aviation, Pocano Airlines, Southern
Jersey Airways, Suburban Airlines, and
USAir, (the Joint Carriers); Metro
Airlines; and Pan American World
Airways. Crown Airways, Henson
Aviation, Pennsylvania.Airlines, and
Suburban Airlines also filed separate
comments in support of the proposed
rule.

Opposing comments were filed by
Excellair; the General Services
Administration (GSA); and United Air
Lines. In addition, Aspen Airways, Britt
Airways, Command Airways, and San
Juan Airlines filed letters indicating
their opposition to the proposed rule.
Generally, these commenters raise three
arguments in opposition to the proposed
rule. First, they argue that our
conclusions with respect to CRS carrier
power and the importance of access to
particular CRS's are incorrect and
unsupported by the record. Second, they
argue that the use of common designator
codes is, if not per se deceptive,
misleading and anticompetitively
deceptive in particular circumstances.
Finally, they argue that the proposed
rule will have a substantial adverse
impact on independent commuter
carriers that cannot or will not use the
designator codes of a major carrier.

The Aviation Consumer Action
Project (ACAP) and American Airlines
Inc. comments take no specific position
on the proposed rule. However, both
suggest there are circumstances in
which the sharing, of designator codes
injure3 the public. ACAP suggests that

we address the features which must be its comments on EDR-466C. United
present for a coordinated operation to restates its assertions, made more fully
be listed and advertised as an "on-line" in comments submitted prior to the
connection. American asks that we issuance of EDR-470, that its CRS is not
expedite consideration of its complaint - an "essential facility" and that United
in Docket 41875 to establish guidelines has not market power in any market.
for the use of such codes. American also We will not at this stage repeat the
questions the factual and legal analysis detailed analysis that mandates our
underlying EDR-470 and suggests that action here. We simply note that no
we withdraw that analysis "since it is party has submitted any new evidence
not necessary to the adoption of the or argument relating to our analysis of
proposed rule." It also suggests that the 4he'CRS industry since we issued EDR-
proposed action should have been 470, and we have no basis for revising
undertaken in an enforcement our conclusions on those issues at this
proceeding rather than a rulemaking time.
proceeding. On the basis of the information we

Delta does not take a position on the have and the arguments presented so
proposed rule. It asks, however, that we far, we continue to believe that airline
affirm its understanding that its rights to CRS vendors have a substantial degree
comment in the broader rulemaking of market power, that there is a danger
proceeding ,vill not be prejudiced by its of their wielding that power in ways
decision not to comment here. Its that may cause substantial injury to air
understanding is correct. Similarly transport competition and to consumers,
People Express Airlines has only filed in and that our responsibilities under
order to make sure that our proposed section 411 together with the more
rule is only applicable to computer specific strictures contained in section
reservations systems having multi- 102 and other sections of the Federal
carrier listing and booking capabilities. Aviation Act require that we take
In fact, our proposed rule only applies to immediate action to safeguard the
carriers that own, control or operate competitive structure of the air transport
CRSis for travel agents in the United industry. We note that section 411
States. The computer system People requires that we take a somewhat more
Expres " personnel use to book functional approach than that containedreservations when agents contact People in the case law developed under the
Express does not fall within this Sherman Act. Moreover, if United had
definition, succeeded in forcing its competitors to
The Final Rule agree to eliminate their common listing

For the reasons set out in EDR-470, as practices, those agreements could be
supported by our tentative findings in construed as agreements in restraint of
EDR-466C, we have decided to adopt trade and as violations of section 1 of
the rule preventing airlines owning the Sherman Act. See Home Placement
computer reservations systems from Service v. Providence journal Co., 602
denying access or discriminating against F.2d 274, 279 (1st Cir. 1982). Preventing
carriers who coordinate their services such developments in their incipiency is
under the same airline designator code. a large part of our responsibility under
The specific objections of commenters, section 411.
our responses, and some clarifying Excellair argues that the sharing of a
details are set out below, major carrier's designator code by a

This rule is based upon the facts we commuter carrier is anticompetitive
have gathered on CRS industry and because it undermines the competitive
common designator code practices. position of commuter carriers like
Parties in the comprehensive rulemaking Excellair who will not or cannot
proceeding will have the opportunity to coordinate their operations with a major
present additional facts and present carrier and use the latter carrier's
new argument on our conclusions here. designator code. We found in Order 79-
Consequently, after we decide the issues 2-108 that USAir's agreements with two
presented in those proceedings, ge may Allegheny commuters were franchising
re-examine the rule we are adopting agreements which are not inherently
here. anticompetitive. Our analysis there

D s remains valid, for such agreements willDiscussion .not necessarily injure competition andThe first challenge to the proposed may enhance it in some smaller markets.
rule is the assertion that our analysis of The remaining arguments made by
competition in the CRS and air transport opponents to the rule relate to the merits
industries was incorrect and of the use of common designator codes.
unsupported by the record. American The opponents generally claim that the
promises that it will support its practice is misleading to the public.'
asiertion to that effect when it submits Although we found in the case of

...... J -- v • v .........
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several Allegheny commuter agreements
that the commuter carrier's analogous
use of the carrier's trade name is neither
inherently deceptive nor unfair, Order
79-2-108, these arguments appear to
merit serious scrutiny in some cases, for
example, GSA's complaint against
Henson. However, the determination of
whether, and to whaf extent, the use of
common designator codes is deceptive is
one for the Board to make. Clearly, if the
practice were "inherently and
unfailingly deceptive," we would have
no basis for requiring CRS owners to
participate in the practice. Home
PlacementService v. Providence Journal
Co., 682 F.2d at 277. We believe that the
question is close enough in some cases
to warrant further investigation, either
in the context of a rulemaking or
enforcement proceedings. We will
shortly decide which form is the most
appropriate. Thus, in adopting this rule
we seek to maintain the status quo. We
are not giving our imprimatur to the
unbridled use of common designator
codes. What we are concluding here is
that a CRS owner may not, consistent
with section 411, use its market power to
dictate the business practices of its
competitors.

American contends that the action we
take here would more appropriately be
taken in the context of an enforcement
proceeding. Its basis for that claim is the
fact that only one CRS vendor-
United-has threatened the action that
this rule would prohibit. We are
proceeding by rule instead of
adjudication for two reasons. First,
although United is the only carrier that
has threatened action in this regard, the
potential remains that other CRS
vendors could take similar action.
Second, the CRS industry has been, up
to this point, completely unregulated. It
is our judgment that the introduction of
prospective ground rules for the industry
should be accomplished as even-
handedly as possible and in
circumstances where all affected parties
may have an opportunity to comment on
our decision. Rulemaking is the ideal
vehicle for achieving that result.

Several parties have requested that, if
a rule is adopted, we make certain'
clarifying amendments or statements in
connection with the rule. American has
requested that we amend proposed
§ 256.4(b) to make it clear that the rules'
prohibition on discrimination against
common code usage only extends to the
system vendor's CRS activities. Since
that limitation was intended in the first
place, we will make that clear by adding
the words ". . . relating to providing the
system" at the end of proposed
§ 256.4(b). United suggests that we

should adopt a provision requiring
participating carriers who use a common
code to indemnify the CRS vendor for
any claims arising from their use. We
see no reason to adopt that suggestion
since we do not interpret our rule or any
other requirement as prohibiting
vendors from obtaining indemnification
if claims are made against the vendor
because of the alleged inaccuracy of
information supplied by another carrier.

Final Regulatory Flexibility Analysis

The discussion above constitutes the
Board's final regulatory flexibility
analysis of this rule pursuant to 5 U.S.C.
604. Copies of this document can be
obtained from the Distribution Section,
Civil Aeronautics Board, Washington,
D.C. 20428, (202) 673-5432, by referring
to the "ER" number at the top of the
document.-

Effective Date

The Board finds good cause to make
this rule effective on publication in the
Federal Register. United, one of the CRS
owners, has stated that on April 1, 1984,
it will eliminate from its CRS the
schedules of carriers who share one
designator code. United's plan will force
other carriers to lose their access to
United's CRS display or to change their
method of conducting coordinated
operations, a method followed by
several carriers for over 15 years. The
Board is adopting the rule to keep any
airline CRS owner from so determining
how its competitors conduct their
operations. To prevent United from
taking such action, the Board must make
this rule effective immediately.

List of Subjects in :14 CFR Part 256

Advertising, Air carriers, Air
transportation-foreign, Antitrust,
Consumer protection, Essential air
service. Travel agents.

Accordingly, the Civil Aeronautics
Board adds a new Part 256 to Chapter II
of Title 14, Code of Federal Regulations,
to read:

PART 256-DISPLAY OF JOINT
OPERATIONS IN CARRIER-OWNED
COMPUTER RESERVATIONS
SYSTEMS

Sec.
256.1 Purpose.
256.2 Applicability.
256.3 Definitions.
256A Display of Information.

Authority: Secs. 102, 204.404.411,42. 419.
1102 Pub. L 85-726 as amended. 72 Stat. 740.
743,760. 769,770, 797; 92 Stat. 1732; 94 Stat.
42; 49 U.S.C. 1302.1324.1374,1381.1382.1389.
1502-

§ 256.1 Purpose.
The purpose of this part is to set forth

a requirement for operation by air
carriers of computer reservation systems
used by travel agents so as to prevent
unfair, predatory, and anticompetitive
practices in air transportation.

§ 265.2 Applicability.
This rule applies to air carriers or

foreign air carriers that own. control, or
operate computerized reservation
systems for travel agent subscribers in
the United States, and the sale in the
United States of interstate, overseas,
and foreign passenger air transportation
through such systems.

§ 256.3 Deflnltlons.
"Carrier" means any air carrier, any

foreign air carrier, and any commuter air
carrier, as defined in 49 U.S.C. 1301(3),
49 U.S.C 1301(22), and § 298.2(f) of this
chapter, respectively that is engaged
directly in the operation of aircraft in
passenger air transportation.

"Display" means the system's
presentation of carrier schedules, fares,
rules or availability to a subscriber by
means of computer terminal.

"Subscriber" means a ticket agent, as
defined in 49 U.S.C. 1301(40) of the Act,
that holds itself out as a neutral source
of information about, or tickets for, the
air transportation industry in general,
and that has entered into an agreement
for the use of a system.

"System" means a computerized
airline reservation system offered by a
carrier to subscribers, for use in the
United States that contains information
about schedules, fares, rules or
availability of other carriers and that
provides subscribers with the ability to
issue tickets.

"System vendor" means a carrier that
owns, controls or operates a system.

"Designator code" means the airline
designations allotted and administered
pursuant to Agreements CAB 24606 and
26056.

§ 256.4 Display of Information.

(a) A system vendor shall not deny
access to its system to two or more
carriers whose flights share a single
designator code, absent a determination
by the Board that the use of the code
constitutes a violation of 49 U.S.C. 1381.

(b) A system vendor shall not
discriminate against any carrier on the
basis of that carrier's using the same
designator code as another carrier,
either by display bias, or any other
means relating to providing the system.
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By the Civil Aeronautics Board.
Phyllis T. Kaylor.
Secretary
[FR Doe. 84-8570 Filed 3-29-4; 8:45 am]
BILNG CODE 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Parts 370,379, and-399
(Docket No. 40124-07]

Amendments to the Commodity
Control List
AGENCY: Office of Export
Administration, International Trade
Administration, Commerce.
ACTION: Interim rule with request for
Comments.

SUMMARY: This rule imposes licensing
requirements under the national security
provisions of the Export Administration
Act of 1979, as amended (EAA) on
export and reexport of certain
commodities to all destinations. The
changes result from a review of strategic
controls maintained by the U.S. and
certain allied countries through the
Coordinating Committee (COCOM). In
addition, this rule imposes licensing
requirements on shipment of certain
technical data to all destinations except
Canada. It has been determined that
these controls are necessary to protect
U.S. national security interests in
accordance with the criteria in sections
3(2)(A) and 5 of the EAA.
EFFECTIVE DATE: March 30, 1984.
Comments must be received by the
Department May 29, 1984.
ADDRESS: Written comments (six copies)
should be sent to: Betty Ferrell,
Exporters' Service Staff, Office of Export
Administration, U.S. Department of
Commerce, P.O. Box 273, Washington,
D.C. 20044.
FOR FURTHER INFORMATION CONTACT.
Vincent Greenwald, Exporters' Service
Staff (Telephone: (202) 377-3856).
SUPPLEMENTARY INFORMATION: The
United States controls exports for
national security reasons under the
authority of section 5 of the Export
Administration Act of 1979, as amended.
The Office of Export Administration
maintains the Commodity Control List'
(CCL), which includes all commodities
subject to Department of Commerce
export controls.

National security concerns have
necessitated changes to the CCL and
other parts of the Export Administration
Regulations, including expansion and
clarification of export controls involving

* general industrial equipment;
transportation equipment; electronics
and precision instruments; metals,
minerals, and their manufactures;
chemicals, metalloids, and petroleum
products; and rubber products. These
changes result from the review of the
system of strategic export controls
maintained by the United States and
certain allied countries through the
Coprdinating Committee (COCOM).

Changes to the Export Administration
Regulations include the following:

1. Certain types of technical data are
added to a list of data requiring a
validated license for export to all
destinations except Canada. These data
include, among others, technology
specific to the production of"superalloys," and inert gas and vacuum
atomizing technology.

2. Certain types of commodities are
added to the Commodity Control List
(Supplement No. 1 to § 399.1). These
commodities include, among others,
equipment specially designed for the
production of "superalloys"; equipment
designed for-the manufacture or testing
of printed circuit boards; and various
materials for the manufacture of high-
temperature fine technical ceramic
products.

3. An entry covering "rockets and
missiles, guided or unguided" is
removed from the Commodity Control-
List because such commodities are
under the export licensing jurisdiction of
the Office of Munitions Control,
Department of State.

Saving Clause

Shipments of commodities or
technical data that are removed from
general license authorizations as a
result of changes set forth in this rule,
that were on dock for lading, on lighter.
laden aboard an exporting carrier, or en
route aboard a carrier to a port of export
pursuant to actual orders for exbort
prior to March 30, 1984, may be exported
under the previous general license
provision up to and including April 13,
1984. Any such commodity or technical
data not actually exported before
midnight April 13,1984 require a
validated export license.

Rulemaking Requirements and'
Invitation to Comment

In connection with various rulemaking
requirements, the Office of Export
Administration has determined that:

1. Under section 13(a) of the Export
Administration Act of 1979 (Pub. L. 96-
72, 50 U.S.C. app. 2401 et seq.) ("the
Act"), this rule is exempt from the public
participation in rulemaking procedures
of the Administrative Procedure Act.

However, because of the importance
of the issues raised by these regulations
and the intent of Congress set forth in
section 13(b) of the Act, these
regulations are issued in interim form
and comments will be considered in
developing final regulations. These
regulations may be revised before the
end of the comment period. Accordingly,
interested persons who desire to
comment are encouraged to do so at the
earliest possible time to permit the
fullest consideration of their views.

2. This rule does not impose a burden
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq.

3. This rule is not subject to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.

4. This rule is not a major rule within
the meaning of section 1(b) of Executive
Order 12291 (46 FR 13193, February 19,
1981), "Federal Regulation."

The period for submission of
comments will close May 29, 1984. All
comments received before the close of
the comment period will be considered
by the Department in the development
of final regulations. While comments
received after the end of the comment
period will be considered if possible,
their consideration cannot be assured.
Public comments that are accompanied
by a request that part or all of the
material be treated confidentially
because of its business proprietary
nature or for any other reason will not
be accepted. Such comments and
materials will be returned to the
submitter and will hot be considered In
the development of final regulations.

All public comments on these
regulations will be a matter of public
record and will be available for public
inspection and copying. In the interest of
accuracy and completeness, comments
in written form are preferred. If oral
comments are received, they must be
followed by written memoranda, which
will also be a matter of public record
and will be available for public review
and copying. Communications from
agencies of the United States
Government or foreign governments will
not be made available for public
inspection.

The public record concerning these
regulations will be maintained in the
International Trade Administration
Freedom of Information Records
Inspection Facility, Room 4001-B, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, D.C. 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may bd inspected and copied in
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accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from
Patricia L. Mann, the International
Trade Administration Freedom of
Information Officer, at the above
address or by calling (202) 377-3031.

List of Subjects in 15 CFR Parts 370, 379
and 399

Administrative practice and
procedure, Exports, Science and
technology

PART 370-[AMENDEDJ

Accordingly, the Export
Administration Regulations (15 CFR
Parti 368-399) are amended as follows:

1. Supplement No. 2 to Part 370, "U.S.
Munitions List," is amended by
removing the phrase "(except
meteorological sounding rockets)" from
paragraph (a) of Category IV.

PART 379-[AMENDED/

2. Section 379.4 is amended by
revising in the first sentence of
paragraph (d) the phrase--"No technical
data relating to the following
commodities"-to read-"No technical
data relating to the following
commodities or processes"; and by
removing the word'"and" from
paragraph (d) (9); by redesignating
(d)(10) as (d)(13); and by adding a new
(d) (10), (11) and (12), reading as follows:

§ 379.4 General Ucense GTDR: Technical
Data Under Restriction.

(d) Restrictions applicable to all
destinations except Canada.

(10) Technical data specific to the
production of "superalloys" (see ECCN
1301A of the Commodity Control List),
regardless of the export controls on the
equipment used with such technical
data; melting, remelting and degassing
techniques specific to the production of
"superalloys"; and technical data
specific to the production of
"superalloys" in crude and semi-
fabricated forms;

(11) Technical data (including
processing conditions) and procedures
for the regulation of temperature,
pressure and/or atmosphere in
autoclaves when used for the production
of composites or partially processed
,omposites using materials controlled

by ECCN 1763A of the Commodity
Control List:

(12) Inert gas and vacuum atomizing
technology to achieve sphericity and
uniform size of particles in metal

powders, regardless of the type of metal
and the export controls on the powder
and

3. Section 379.4 is amended by
revising in paragraph (g) the sentence-
"See ECCNs 1091A, 1355A and
1527A."-to read "See ECCNs 1091A.
1354A, 1355A, 1527A, and 1532A."

PART 399-[AMENDEDJ

4. In the Commodity Control List
(Supplement No. 1 to § 399.1),
Commodity Group 3. General Industrial
Equipment, is amended by adding a new
entry 1301A (in numerical order,
disregarding the first digit) reading as
follows:
1301A Equipment specially designed for
the production of "superalloys."

Controls for ECCN 1301A
Unit- Report in "S value."
Validated License Required: Country

Groups QSTVWYZ.
GL VS Value Limit. SO for all

destinations.
Processing Code: TE.
Reason for Control: National security.
Special Licenses Available: None.

Notes.-1. Equipment controlled by this
ECCN 1301A does not include:

(i) Electric arc and induction furnaces.
basic oxygen furnaces, and remelting
equipment using other techniques for the
production of carbon steels, low-alloy steels
and stainless steels:

(ii) Degassing equipment used for the
production of carbon steels, low-alloy steels
and stainless steels;

(iii) Hot and cold rolling mills, extrusion
presses, and swaging and forging machines;

(iv) Decarburizing and annealing and
pickling equipment;

(v) Surface finishing equipment: and
(vi) Slitting and cutting equipment.
2. Vacuum induction furnaces used in the

production of superalloy powders are
covered by this ECCN 1301A.

3. See ECCN 1203A for export controls on
other electric vacuum furnaces.

4. Equipment specially designed for the
production of "superalloys" in crude and
semi-fabricated forms is controlled by this
ECCN 1301A.

5. See other CCL entries for materials and
manufacturing processes at later stages in the
production process; for example, ECCNs
1431A and 1460A for gas turbine engines.

6. See § 379A(d) for technical data
requiring a validated license for export to all
destinations except Canada.

Technical Note.-"Superalloys" are nickel-.
cobalt-, and/or iron-base alloys having
strengths superior to the AIS1 300 series. (as
of May 1,1982) at temperatures over 922K
(649"C) under severe environmental and
operating conditions. Excluded are carbon
steels, low-alloy steels and stainless steels
having strengths inferior to the AiS1 300
series (as of May 1,1982). (The strengths of

"ouperalloys" covered by this Technical Note
are interpreted to mean S0.000 psi tensile
strength or 70.W0 psi 27 yield tensile strength
at 1ZOOF, per ASTM Special Technical
Publication 124.)

5. In the Commodity.Control List
(Supplement No. 1 to § 399.1), ECCN
2319A of Commodity Group 3, General
Industrial Equipment, is amended by
revising the heading to read as follows:

2319A Environmental chambers capable
of prossures below 10-'Torr, and specially
designed components therefor.

6. In the Commodity Control List
(Supplement No. 1 to § 399.1].
Commodity Group 3, General Industrial
Equipment. is amended by adding a new
entry 1354A (in numerical order,
disregarding the first digit) reading as
follows:

1354A Equipment designed for the
manufacture or testing of printed circuit
boards, and specially designed
components and accessories, and specially
designed software for such equlpmant

Controls for ECCN 1354A
Unit: Report in "S value."
Validated License Required: Country

Groups QSTVWYZ.
GLVS Value Limit: $1000 for Country

Groups T and V. except So for the
People's Republic of China; $0 for all
other destinations.

Processing Code: TE for paragraphs
(c). (f) and (g); EE for all other
paragraphs.

Reason for Control: National security.
Special Licenies Available: None.

List of Equipment Controlled by ECCN 1354A

(a) Equipment specially designed for
removal of resists or printed circuit
board materials by dry (e.g. plasma]
methods;

(b) Computer-aided design [CAD)
equipment for printed circuit boards.
having any of the following functions:

(1) Generation of artwork design with
an interactive capability;

(2) Generation of test string lists for
multilayer boards:

(3) Generation of data or programs for
"digitally controlled" printed circuit
board drilling equipment;

(4) Generation of data or programs for
"digitally controlled" printed circuit
board shaping and profiling equipment;

(5) Generation of data for control of
the sequencing of processes of the
equipment for printed circuit board
manufacture covered by paragraph (c):

(c) High-speed automated continuous
panel processors for plating capable of
delivering 860 A/m 2 (8o A/ft9J or more
plate current;

............ m
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(d) "Digitally controlled" inspection
equipment for the detection of defects in,
printed circuit boards using optical
pattern comparison or other machind
scanning techniques;

(e) "Digitally controlled" electrical
test equipment for'the identification of
open and short circuits on bare printed
circuit boards, capable of:

(1) Continuity testing (less than or
equal to 4 ohm) at a rate of 2,500 or more
measurements per second; or

(2) High voltage testing (greater than
or.equal to 50 volts) at a rate of 10,000 or
more measurements per minute;

(f) "Digitally controlled" multispindle
drills and routers which have any of the
following characteristics:

(1) Absolute positioning accuracy of
#10 micrometers (0.0004 inch] or better;

(2) Minimum time needed for drill bit
changes less than or equal to 5 seconds;

(3) X and Y positioning speeds higher
than or equal to 0.125 in/sec. (300 inch/
min.) for drilling or for routing;

(g) "Digitally controlled" cyclic
voltametric stripping equipment
specially designed for printed circuit
board plating bath monitoring and
analysis.

Notes.-1. See ECCN 1522A(b) for the
control of printed circuit board manufacturing
equipment incorporating a laser.

2. This ECCN 1354A does not cover
equipment with controls using the following:

(a] Cams and other purely mechanical
means;

(b) Switches including thumbwheel
switches;

(c) Plugboards;
(d) On-off and analog controllers;
(e) Diode matrices;
(f) Punched paper tape controllers without

a capability to compute, manipulate, or store
and rerun program data.

Technical Note.-The term "digitally
controlled" refers to equipment, the functions
of which are, partly or entirely, automatically
controlled by stored and digitally coded
electrical signals.

7. In the Commodity Control List
(Supplement No. 1 to section 399.1).
Commodity Group 3. General Industrial
Equipment, ECCN 1357A is revised to
read as follows:

1357A Equipment for the production of
fibers covered by ECCN 1763A, or their
composites, and specially designed
components and accessories therefor.
Controls for ECCN 1357A:

Unit: Report in "$ value."
Validated License Required: Country

Groups QSTVWYZ.
GLV$ Value Limit. $1000 for Country

Groups T and V, except $0 for the
People's Republic of China; $0 for all
other destinations.

Processing Code: TE
Reason for Control: National security.

Special Licenses Available: None.
List of Equipment Controlled by ECCN
1357A:

(a) Filament winding machines of
which the motions for positioning,
wrapping and winding fibers are
coordinated and programmed in three or
more axes, specially designed to
fabricate composite structures or
laminates from fibrous and filamentary
materials; coordinating and
programming controls therefor,

(b) Tape-laying machines of which the
motions for positioning and laying tape
and sheets are coordinated and
programmed in two or more axes,
specially designed for the manufacture
of composite airframes and missile
structures;

Cc) Interlacing machines, including
adapters and modification kits, for
weaving, interlacing or braiding fibers to
fabricate composite structures, except
textile machinery which has not been
modified for the above end-uses;

(d) Specially designed or adapted
equipment for the production of fibrous
and filamentary materials covered by
paragraphs (a) and (b) above, as
follows:

(1) Equipment for converting
polymeric fibers (such as
polyacrylonitrile, rayon, or
polycarbosilane) including special
provision to strain the fiber during
heating;

(2) Equipment for the vapor deposition
of elements or compounds on heated
filamentary substrates; and

(3) Equipment for the wet-spinning of
refractory ceramics (such as aluminum
oxide);

(e) Specially designed or adapted
equipment for special fiber surface
treatment or for producing prepregs and
preforms covered by ECCN 1763A(c);

Notes.-1. Equipment covered by
paragraph (e) above includes, but is not
limited to, rollers, tension stretchers, coating
equipment, cutting equipment and clicker
dies.

2. Specially designed or adapted
components and accessories for the machines
covered by this ECCN 1357A include, but are
not limited to, moulds, mandrels, dies,
fixtures and tooling for the preform pressing,
curing, casting, sintering or bonding of
composite structures or laminates covered by
paragraph (d) of the "LIST" in ECCN 1763A.

3. See section 379.4(d) for technical data
requiring a validated license for export to all
destinations except Canada.

8. In the Commodity Control List
(Supplement No. 1 to § 399.1),
Commodity Group 3, General Industrial
Equipment, ECCN 1370A is amended by
revising the heading, the introductory
text of paragraph (a) and paragraph

(a)(5), and paragraphs (b), (a) and (d) to
read as follows:

§ 1370A Machine-tools for generating
optical quality surfaces, specially designed
components and accessories therefor, and
specially designed software.
Controls for ECCN 1370A

List of Commodities Controlled by ECCN
1370A

(a) Turning machines using a single
point cutting tool and having all of the
following characteristics:

(1) ***

(2)
(3)
(4) *

(5) Slide perpendicularity less than
0.001 mm per 300 mni of travel, TIR
(peak-to-peak);

(b) Fly cutting machines having both
of the following characteristics:

(1) Spindle run-out (radial and axial)
less than 0.0004 mm TIR (peak-to.peak);

(2) Angular deviation of slide
movement (yaw, pitch and roll) less
(finer) than 2 seconds of arc (peak-to-
peak) over full travel;

(c) Specially designed components, as
follows:

(1) Spindle assemblies consisting of
spindles and bearings as a minimal
assembly, except those assemblies with
axial and radial axis. rhotion measured
along the spindle axis in one revolution
of the spindle equal to or greater
(coarser) than 0.0008 mm TIR (peak-to-
peak);

(2) Linear induction motors used as
drives for slides, having all of the
following characteristics:

(i) Stroke greater than 200 mm;
(ii) Nominal force rating greater than

45 N; and
(iii) Minimum controlled incremental

movement less than 0.001 mm; or
(d) Specially designed accessories,

i.e., single point diamond cutting tool
inserts having all of the following
characteristics:

(1) Flawless and chipfree cutting edge
when magnified 400 times in any
direction;

(2) Cutting radius between 0.1 and 5
mm; and

(3) Cutting radius out-of-roundness
less than 0.002 mm TIR (peak-to-peak,

Technical Note.-Machines will be
evaluated under the conditions yielding the
most accurate values, including but not
limited to, the incorporation of control
systems that permit mechanical, electronic
and software compensation.

9. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 3. General Industrial



Federal Register / Vol. 49. No. 63 / Friday, March 30, 1984 / Rules and Regulations

Equipment. ECCN 1t371A is amended by
removingthe phrase "(ABEC 5 in the
case of hollow bearings)" from
paragraph {b) of the "Definitive List of
Commodities"; by redesignating
paragraph 1d) of the "Definitive List" as
(e), and adding a new 1dl); and adding a
paragraph (d) to the Commodity
Interpretation, reading as follows:

1371A Anti-frIction bearings.

Controls for ECCN 1371A

Defi;itive List of Commodities Controlled by
ECCN 1371A

(d) -Gas-lubricated foil bearings;
(e) Bearing-parts usable only for

bearings controlled by this ECCN 1371A,
as follows: Outer rings, inner rings,
retainers, balls, rollers, and
subassemblies.

Commodity Interpretation

(d) Ceramic bearings controlled by
ECCN 1371A consist of bearing elements
(e.g., balls, rollers and/or races) made
from ceramic orhybrid (ceramic plus
metal) materials and designed to
operate at temperatures over 150°C and
at DN values equal to or greater than
1.5X10&

Note.-DN is defined as the product of the
bearing bore diameter in millimeters (mm)
and the bearing rotational velocity in
revolutions per inute [r.p.m.)

Note.-Hollow bearings are not controlled
by this ECCN 1371A.

10. In the Commodity Control List
(Supplement No. 1 to section 399.1).
Commodity Group 4, Transportation
Equipment, ECCN 2404A, "Rockets and
missiles, guided or unguided," is
removed.

11. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 4, Transportation
Equipment, ECCN 2406A is amended by
revising the heading- by removing the
"List of Vehicles Controlled by ECCN
2406A" with sub-paragraphs (a) through
{d); by revising the word "parts" to read
"components" wherever it appears in
paragraph (b) and its title of the
Commodity Interpretation; by
designating the sub-paragraph under (b)
as f1i, and by adding a paragraph (b)(2).
As amended, paragraph (b) under
Commodity Interpretation reads as
follows:

2406A Vehicles specially designed for
military purposes and specially designed
components therefor, excluding vehicles
listed In Supp. No. 2 to Part 370.

Commodity Interpretation:

(b) Components for military
automotive vehicles.

fl) Functional components are defined
as those components making up the
power train of the vehicles, the
electrical system, the cooling system, the
fuel system, and the control system
(brake and steering mechanism), the
front and rear axle assemblies including
the wheels, the chassis frame, springs
and shock absorbers. (Components
specifically designed for military
automotive vehicles on the Munitions
List are licensed for export by the U.S.
Department of State.)

(2) The following are examples of
specially designed components for
specially designed military vehicles:

(i) Pneumatic tire casings of a kind
specially constructed to be bullet-proof
or to run when deflated (excluding types
for agricultural and garden tractors and
farm implements): and

(ii) Engines for the propulsion of the
vehicles described in this ECCN 2406A
specially designed or essentially
modified for military use, including
specially designed components therefor.

12. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commmodity Group 5, Electronics and
Precision Instruments. ECCN 1532A is
amended by revising the heading, the
title of the "List", and the Advisory Note
to read as follows:

1532A Precision llnear and angular
measuring systems, and specially designed
components and software therefor.
Controls for ECCN 1532A

List of Precision Linear and Angular
Measuring Systems, and Specially Designed
Components and Software therefor
Controlled by ECCN 1532A.

Advisory Note.-Licenses are likely to be
approved for export to satisfactory end-users
in Country Groups QSWY of equipment
defined in paragraph (a) and [dlbf the "i*t"
in this ECCN 1532A to civil end-users not
engaged in aerospace activities.

13. In the Commodity Control List
(Supplement No. 1 to section 399.1).
Commodity Group 5, Electronics and
Precision Instruments, ECCN 1564A is
amended by revising paragraph (a) of
the "List of Electronic Component
Assemblies, Subassemblies, Printed
Circuit Boards, and Microcircuits
Controlled by ECCN 1564A" to read as
follows:

1564A Economic component assemblies,
sub-assembles printed circuit boards, and
mlcrocircults.

List of Electronic Component Assemblies,
sub-assemblies, printed circuit boards, and
microciruls controlled by ECCN 1564A

(a) Substrates for printed circuits
including ceramic substrates and coated
metal substrates (single-sided, double-
sided or multilayer). and thin copper
foils therefor, except:

(1) Printed circuit boards
manufactured from .any of the following
materials:

(i) Paper base phenolics;
(ii) Glass cloth melamine;
(iii) Glass epoxy resin uncoated or

coated with copper foil of a thickness of
18 micrometers (0.00071 inch) or greater;,

(iv) Polyethylene terephthalate; or
(v) Any other insulating material

having all of the following
characteristics;

(A) A maximum continuous rated
operating temperature not exceeding
150°C;

(B) A dissipation factor equal to or
,greater than 0.009 at I MHz;

(C) A relative dielectric constant
equal to or less than 8 at 1 MHz and

(D) A coefficient of expansion equal
to or greater than 10-s per OC over a
temperature range of 0 to 120(C;

(2) Ceramic substrates having not
more than two layers of interconnection,
including the ground plane; and

(3) Copper foil having a thickness of
18 micrometers (0.0071 inch) or greater.

14. In the Commodity Control List
(Supplement No. 1 to section 399.1).
Commodity Group 7, Chemicals,
Metalloids, Petroleum Products and
Related Materials, ECCN 1715A is
amended by removing paragraphs (c)(4)
and (5) from the "List of Boron
Controlled by ECCN 1715A." and
revising (c)(1), (2), and (3) to read as
follows:

1715A Boron, as described In this entry.

List of Boron Controlled by ECCN 175A

(1) Non-ceramic boron-mitrogen
compounds (e.g., borozanes, borozines
and boropyrazoyls);

(2) Boron hydrides (e.g., boranes),
except sodium boron hydride, potassium
boron hydride, monoborane, diborane
and triborane;

(3) Organoboron compounds.
including metalloorganoboron
compounds.

15. In the Commodity Control List
(Supplement No. 1 to section 399.1),

12681



Federal Register/ 'ol. 49, No. 63 /" Friday', 'March 30, 1984'/ Rules and Regulations

Commodity Grohp 7, Chemicals,
Metalloids, Petroleum Products and
Related Materials, a new entry 1733A is
added (in numerical order, disregarding
the first digit) reading as follows:

1733A Base materials, non-composite
ceramic materials, ceramic-ceramic
composite materials and precursor
materials for the manufacture of high-
temperature fine technical ceramic
products.
Controls for ECCN 1733A

Unit: Report in "lbs."
Validated License Required: Country

Groups QSTVWYZ.
GLV$ Value Limit: $1,000 for Country

Groups T & V, except $0 for the People's
Republic of China; $0 for all other
destinations.

Processing Code: CM.
Reason for Control: National security.
Special Licenses Available: See Part

373.
List of base materials, non-composite ceramic
materials, ceramic-ceramic composite
materials, and precursor materials for the
manufacture of high temperature fine
technical ceramic products controlled by
ECCN 1733A:

(a) Base materials, i.e., "high purity"
"fine powders with uniform particle-size
distribution," of the following
description:

(1) Single or complex non-composite
oxides, borides, carbides or nitrides of
silicon, aluminium, boron, zirconium or
tantalum, except,

(i) Single oxides of silicon, boron,
aluminum or tantalum

(ii) Single or complex borides of
silicon; and

(iii) Single or complex borides or
carbides of aluminium;

(b) Non-composite ceramic materials,
in crude or semi-fabricated form, having
compositions ofthe base materials
covered by paragraph (a) above;

(c) Granular or fibrous ceramic-
ceramic composite materials, containing
finely dispersed particles or phases or
any non-metallic fibrous or whiskerlike
materials, whether externally
introduced or grown in situ during
processing, where the following
materials form the host matrix:

(1) All oxides, including glasses;
(2) Carbides or nitrides of silicon or

boron;
(3) Borides, carbides or nitrides of

zirconium, hafnium tantalum;
(4) Carbon; or
(5) Any combination of the materials

enumerated in (1] to
(4) above;
(d) Precursor materials, i.e. special-

purpose polymeric or metallo-organic
materials for producing any phase or

phases of the materials covered by
paragraphs (b) or (c) above, as follows:

(1) Polycarbosilanes and
polydiorganosilanes (for producing
silicon carbide);

(2) Polysilazanes (for producing
silicon nitride); or

(3) Polycarbosilazanes (for producing
ceramics with-silicon, carbon and
nitrogen components).

Notes.-1. For compounds of thorium or
hafnium, see section 370.10(e) and ECCN
3608A, respectively.

2. For compounds of zirconium, see.ECCN
3604A.

3. For compounds of tantalum, see ECCN
1760A.

Technical Notes.-1. For the purpose of this
ECCN 1733A, "high purity" is defined as a
total metallic impurity, excluding intentional
or desired additions, of less than:

(a) 1,000 ppm for single oxides or single
carbides;
(b) 5,000 ppm for complex compounds,

single borides or single nitrides.
2. "Fine powders with uniform particle size

distribution" are defined as powders with at
least 90% of the particles being less than or
equal to 10 micrometers, and the average
particle size being less than or equal to 5
micrometers. (For zirconia, these limits are 5
micrometers and 1 micrometer, respectively.)

16. In the Commodity Control List
(Supplement No. 1 to § 399.1),
Commodity Group 7, Chemicals,
Metalloids, Petroleum Products and
Related Materials, ECCN 1746A is
amended by removing paragraph (p)"polysilazanes"; and redesignating
paragraphs (q), (r), (s) and (t) as (p), (q),
(r) and (s) in the "List of Polymeric
Substances and Manufactures Thereof
Controlled by ECCN 1746A."

17. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 7, Chemicals
Metalloids, Petroleum Products and
Related Materials, ECCN 1757A is
amended by revising the "List of
Compounds and Materials Controlled by
ECCN 1757A" and the Advisory Notes
to read as follows:

1757A Compounds and materials, as
described in this entry.
* * * * *

List of Comlounds and Materials Controlled
by ECCN 1757A

Compounds and materials, as follows:
(a) Monocrystalline silicon, except

metallurgical-grade monocrystalline
silicon having a purity not better than
99.97%;

(b) Gallium of a purity equal to or
greater than 99.9999% and gallium III/V
compounds of any purity level, except:

(1) Gallium phosphide; or
(2) Other gallium 11/V compounds

having a dislocation density (etch pit

density-EPD) greater than 500,000 per
cm1,

(c) Indium and indium compounds
containing more than 1% indium

(d) Hetero-epitaxial materials
consisting of a monocrystalline
insulating substrate epitaxially layered
with silicon, compounds of gallium or
compounds of indium;

(e] Elemental Cd and Te of purity
levels equal to or greater than 99.999%,
and CdTe compounds of a purity level
equal to or greater than 99.99% or single
crystals of CdTe of any purity level

(f) Polycrystalline silicon, except
polycrystalline silicon having a purity
not better than 99.99% and containing at
least 0.5 part in 106 each of iron, carbon,
boron and phosphorus, plus other
impurities;

(g) Compounds used in the synthesis
of the materials covered by paragraph
(f) above, having a purity level of 99.5%
or better, including but not limited to
SiH4,.SiClHs, SiC 4 , SiCb, and StC12 2-;

(h) Single crystal sapphire substrates;
(i) B203 with a purity of 99.9% or

greater, containing 1,000 parts per
million of -L2O) or less, in powder or
cast form;

(j) Monocrystalline germanium with a
resistivity greater than 100 ohm cm.,

(k) Resist materials with any of the
following characteristics:

(1) Sensitive to X-rays or deep
ultraviolet light (wavelength less than
436 nanometers) with a sensitivity of 500
millijoules/cm2 or better;,

(2) Sensitive to electrons or ion beams
with a sensitivity of 100 microcoulombs/
cm 2 or better,

(3) Specified or optimized for dry
development; and

(1) Single-crystal forms of bismuth
germanium oxide having piezoelectric
properties and single-crystal forms of
lithium niobate, of lithium tantalate and
or aluminium phosphate.

Note.-The purity level of a mixture
containing a silicon-bearing compound shall
be taken to be the same as that of the silicon
bearing compound.

Advisory Notes.-1. Licenses are likely to
be approved for export to satisfactory end,
users in Country Groups QWY and the
People's Republic of China of
monocrystalline silicon having a purity not
better than 99.999% and containing at least
0.5 part in 10G each of iron, carbon, boron and
phosphorus, plus other impurities,

2. Licenses are likely to be approved for
export to satisfactory end-users in Country
Groups QWY and the People's Republic of
China of N type 1-1-1 silicon wafers or slices
with a resistivity of 50 ohm cm. or less, based
on volume of frequency of shipments,

3. Licenses are likely to be approved for
export to satisfactory end-users in Country
Groups QWY and the People's Republic of
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China of gallium Ill/V compounds intended
for light-emitting diodes and having all of the
following characteristics:

[a) Dislocation densfty (etch pit density-
EPD] greater than 10,000 per cm'

(b) Carrier concentration greater than I X
1017per cm and

[c) Carrier mobility less than 3.000 cm2V.
sec.

18. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 7, Chemicals,
Metalloids, Petroleum.Products and
Related Materials, ECCN 4757B. "Single
crystal sapphire substrates," is removed.

19. In the Commodity Control List
(Supplement No. 1 to section 399.1],
Commodity Group 7, Chemicals,
Metalloids. Petroleum Products and
Related Materials, ECCN 1760A is
amended by adding a NOTE after the
"List of Forms of Compounds of
Tantalum and Niobium [Columbium)
Controlled by ECCN 1760A" reading as
follows:

1760A Compounds of tantalum and
niobium (columblum).

List of Forms of Compounds of Tantalum and
Niobium (Columbium) Controlle4 by ECCN
1760A

Note.-This ECCN 1760A does not cover
single-crystal lithium niobate and single-
crystal lithium tantalate. See paragraph (1) of
the List of Compounds and Materials in
ECCN1757A.

20. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 7, Chemicals,
Metalloids, Petroleum Products and
Related Materials, ECCN 1763A is
amended by revising the heading, the
"List of Fibrous and Filamentary
Materials," the Technical Notes and
Advisory Notes to read as follows:

1763A "Fibrous and filamentary
materials" that may be used In composite
structures or laminates, and such
composite structures and laminates.

List of Materials Controlled by ECCN 1763A
{a) "Fibrous and filamentary

materials" having both of the following
characteristics:

(1) "Specific modulus" greater than
3.18 X 10 6m (1.25 X 10 8in.);

(2] "Specific tensile strength" greater
than7.62 X 10

4
m (3 X 10

6
in.);

(b) "Fibrous and filamentary
materials" having both of the following
characteristics:

(1) "Specific modulus" greater than
2.54XIO6m (1X108 in.);

(2) Melting or sublimation point higher
than 1,922 K (1,649C) (3,000'F3 in an
inert environment, except.

(i) Carbon fibers having a "specific
modulus" less than 5.08X10o m (2X10 s

in.) and a "specific tensile strength" less
than 2.54X10 4 m (1Xl0G in.);

[ii) Multi-phase polycrystalline
alumina fibers having a "specific
modulus" less than 3.56X10 s m
(1.4X10s in.);

(c) Resin-impregnated fibers
(prepregs) and metal-coated fibers
(preforms) made with materials covered
by paragraphs (a) or (b) above:

(d) Composite structures, laminates
and manufactures thereof made either
with an organic matrix or a-metal matrix
utilizing materials covered by
paragraphs (a) or (b) above.

Technical Notes.-1. "Fibrous and
filamentary materials" Includes:

(a) Continuous monofilaments.
(b) Continuous yams and ravings,
(c) Tapes, woven fabrics and random mats,
(d) Chopper fibers, staple fibers and

coherent fiber blanket, and
(e) Whiskers. either monocrystalline or

polycrystalline. of any length.
2. "Specific modulus" is defined as Yoang's

modulus in N/m 2 (lbs forcejsq. in.) divided
by specific weight In N/m3 (ibs force/cu. In.).
measured at a temperature of (29.2) K
[[23±2)C) ((73.4±3.6YF) and a relative
humidity of [50 5)S.

3. "Specific tensile strength" is defined as
ultimate tensile strength in N/m 2 (lbs force!
sq. in.) divided by specific weight in N/m"
(lbs force/cu. in.) measured at a temperature
of (296±2) K ((23±2J'C) ((73.4±3.G°F and a
relative humidity of (50±5L-.

Advisory Note.-Lice ses are likely to be
approved for export to Country Groups QWY
and the People's Republic of China for bona
fide civil end-uses of carbon fibers covered
by paragraphs (a) and (b) above and having
both of the following characteristics:

(a) "Specific modulus" less than
11.43X10m (4.5X10s in.): and

(b) "Specific tensile strength" less than
10.16X10'm (4X100 in.).

21. In the Commodity Control List
(Supplement No. 1 to section 399.1),
Commodity Group 7, Chemicals,
Metalloids, Petroleum Products and
Related Materials, ECCN 4799B is
amended by revising the heading to read
as follows:

4799B Chemical agents, Including tear gas
formulation containing I percent or less of
orthochlorobenzalmalononitrile (CS), or 1

* percent or less of chloroacetophenone
(CN), except in Individual containers with a
net weight of 20 grams or less; smoke
bombs;, non-irritant smoke flares,
cannlsters, grenades and charges; other
pyrotechnic articles having dual military
and commercial use; and fingerprinting
powders, dyes and Inks.

22. In the Commodity Control List
(Supplement No. 1 to section 399.1).
Commodity Group 8, Rubber and Rubber
Products. ECCN 18lA is amended by

removing paragraph (a) from the "List of
Types of Synthetic Rubber Controlled
by ECCN 18IA." by redesignating
paragraphs (b] and (c) as (a) and (b).
and by removing the phrase "and
polyisobutylene" from paragraph (d)
and redesignating (d) as (c).

Authority: Secs. 5.13 and 15, Pub. L 96-72.
93 S!aL 03, as amended 50 US.C. app. 2401
et s .., Executive Order No. 12214 (45 FR
2273. May 6.190]: Executive Order No.
12451 of December 20,1933 (48 FR 56563,
December 22. 1933).

Dated: March 26.1934.
John K. Boildock.
Director. OfJce of EvportAdmirsfrati=o
InteronafaITradeA dministratidn.
irs n =. a3.. , L": -s..i a4s am

BUM~tit CODE 3510-OT-M

COMMODITY FUTURES TRADING

COMMISSION

17 CFR Parts 145, 146 and 147

Schedules of Fees for Requests for
Commisson Records, Reports of the
Commission, and Transcripts of
Commission Meetings; Correction

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules; corrections.

SUMMARY: This document corrects
certain authority citations and errors
contained in final regulations
implementing schedules of fees for
requests for Commission records,
reports, and transcripts which were
published October 11, 1983 (48 FR
46010). In addition, this document
redesignates certain sections of Part 145.
The purpose of the redesignations is to
make citations to appendices more
consistent throughout the Commission's
regulations.

EFFECTIVE DATE: March 30,1984.

FOR FURTHER INFORMATION CONTACT.
Stacy Dean. Counsel to the Executive
Director, Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington. D.C. 20381.202-254-7360.

List of Subjects

17 CFR Part 145

Freedom of Information. Commission
records and information. Fees.

17 CFR Part 146

Privacy records maintained on

individuals, Fees.
17CFR Part 147

Sunshine Act. Open Commission
meetings. Fees for transcripts and tapes..

f
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1. Accordingly, the Commission
makes the following correction: In FR
Doc. 83-27403 appearing on page 46010
in the Federal Register issue of October
11, 1983, the first full paragraph in the
middle column on page 46011 is revised
to read as follows: "In consideration of
the foregoing, and pursuant to the
authority contained in the Commodity
Exchange Act and, in particular, 7 U.S.C.
4a(j) and in 7 U.S.C. 16a as amended by
Pub. L. 97-444, 96 Stat. 2294 (1983), and
in 5 U.S.C. 552, 5 U.S.C. 552a and 5
U.S.C. 552b, the Commission hereby
amends Parts 145, 146 and 147 of
Chapter 1 of Title 17 of the Code of
Federal Regulations' as follows:".

PART 145-COMMISSION RECORDS
AND INFORMATION

2. Sections 145.9a 145.9b and 145.9c
are redesignated as Appendix A,
Appendix B and Appendix C to Part 145.

3. Headings of Appendix A, Appendix
B and Appendix C to Part 145 are
revised as follows:

Appendix A-Compilation of
Commission Records Available to the
Public

Appendix B-Schedule of Fees
Appendix C-Schedule of Fees for
Reports

4. Section 145.3 is amended by
removing the reference to "(17 CFR Part
145a)."

5. In § 145.7, paragraph (e) is amended
by removing the reference to "(§ 145b)."

6. Section 145.8 is amended by
removing the reference to "(17 CFR Part
145b)."

PART 146-RECORDS MAINTAINED
ON INDIVIDUALS

7. In FR Doec. 83-27403 appearing on
page 46010 in the Federal Register issue
of October 11, 1983, item 4. under Part
146--RECORDS MAINTAINED ON
INDIVIDUALS is corrected by changing
"4. In Part 146, Appendix A is revised to
read as follows:" to "4. In Part 146,
subsections a. and b. of Appendix A are
revised to read as follows:"
PART 147-OPEN COMMISSION

MEETINGS

8. In § 147.9, paragraph (a) is amended
by removing the reference to "17 CFR
145.9b" and inserting in lieu thereof "17
CFR Part 145, Appendix B."
* * * * *

Parts 145, 146 and 147 of Chapter I of'
Title 17 of the Code of Federal
Regulations are amended pursuant to
the authority contained in the
Commodity Exchange Act and, in
particular, 7 U.S.C. 4a(j) and in 7 U.S.C.

16a as amended by Pub. L. 97-444, 96
Stat. 2294 (1983), and in 5 U.S.C. 552, 5
U.S.C. 552a and 5 U.S.C. 552b.

Issued on March 23,1984 in Washington,
D.C.
Jane K. Stuckey,
Secretory to the Commission.
[FR Doc 84-8391 Filed 3-29-84; 8:45 am]

BILNG CODE 6351-01--

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200 and 202
[Release Nos. 33-6521, 34-20788, 35-23260,
39-896, IC-13841, IA-904]

Organization and Address Changes

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Commission is amending
its rules relating to organization and
address changes. These changes are
being made to reflect current functions
and names of Commission offices and to
update Commission addresses and
telephone numbers.
EFFECTIVE DATE: March 30,1984.
FOR FURTHER INFORMATION CONTACT.
George G. Kundahl, Executive Director,
SEC, 450 Fifth Street, NW., Washington,
D.C. 20549-6004 (202) 272-2700.
SUPPLEMENTARY INFORMATION: The
Commission finds, in accordance with
the Administrative Procedure Act
("APA") (15 U.S.C. 533(b)(3)(B)) that this
amendment relates solely to agency
organization, procedures, or practices
and that notice and procedures pursuant
to the APA are therefore not necessary
and that such amendment shall be
adopted, effective immediately.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Freedom of Information,
Privacy, Securities.

Text of Amendments

Part 200 of 17 CFR Chapter II is
amended as follows:

PART 200--ORGANIZATION:
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS
Subpart A--Organization and Program
Management

1. By revising the fourth sentence of
the introductory text of § 200.1 and by
revising paragraph (i) to read as follows:

§ 200.1 General statement and statutory
authority.

* * * In addition, under the
Bankruptcy Code, the Commission is a

statutory party in cases arising under
Chapters 9 and 11. * * *
• * * * *

(i) Protection of the interests of public
investors involved in bankruptcy
reorganization cases and in bankruptcy
cases involving the adjusiment of debts
of a municipality.
• * * * *

2. By revising paragraph (g) under
§ 200.2, as follows:

§200.2 Statutory functions.
* • * * *

(g) Chapters 9 and 11 of the
Bankruptcy Code. Chapters 9 and 11 of
the Bankruptcy Code provides for
Commission participation as a statutory
party in reorganization cases in cases
involving a judgment of debts of a
municipality administered in the federal
courts. Under 1109(a) of the Bankruptcy
Code, the Commission "may raise and
may appear and be heard on any issue
in the case. .. ".

3. By revising the addresses for
Regions 5, 6, and 7 in paragraph (b) of
§ 200.11, as follows:

§200.11 Headquarters OffIce-Regional
Office relationship.
* * * * *

(b) * * *

Region 5. Oklahoma, Arkansas, Texas, that
part of Louisiana lying west of the
Atchafalaya River, and Kansas-Regional
Administrator, 8th Floor, 411 West 7th Street,
Fort Worth, Texas 76102.

Region 6. Wyoming, Colorado, New
Mexico, Nebraska, North Dakota, South
Dakota, Utah-Regional Administrator, Two
Park Central, Suite 700,410 Seventeenth
Street, Denver, Colorado 80202.

Region 7. California, Nevada, Arizona,
Hawaii, Guam-Regional Administrator, 5757
Wilshire Boulevard, Suite 500 East, Los
Angeles, California 90036-3048.
* * * * *

4. By revising the last sentence of the
existing text to read as follows, by
redesignating the existing text as
introductory text, by adding paragraphs
(a) through (d), and by adding a flush
paragraph at the end of the section to
read as follows:

§ 200.13 Executive Director.
* * * He or she also provides

executive direction to and exercise
administrative control over the Office of
Consumer Affairs and Information
Services, Office of Information Systems
Management, Office of Personnel, Office
of Public Affairs, and the Office of
Applications and Reports Services. In
addition, the Executive Director is
responsible for the full range of program
administration functions for the
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purposes of implementing the following
statutes, regulations, and Executive
Orders, as well as others designated by
the Chairman.

(a) Pub. L. 96-511-The Paperwork
Reduction Program.

(b) 16 U.S.C. 644-The Small and
Disadvantaged Business Utilization
Program.

Cc) Government Printing and Binding
Regulations, U.S. Congress Joint
Committee on Printing (1977).

(d) Executive Order 11807 and 29 CFR
1960--The Occupational Safety and
Health Program.
These functions include, but are not
limited to, the appointment of program
officials; the review-nd approval of
program policies, procedures and
regulations; the authorization and
transmittal of required reports; and the
assurance of appropriate resource
requirements to implement the
programs.

(15 U.S.C. 78d-1, 78d-2)

5. By revising the section heading of
§ 200.20a to read as follows, by
amending the introductory paragraph by

- changing 'The Director of the Division
of Corporate Regulation" to read "The
Director of the Office of Public Utility
Regulation", by removing paragraph (a)
and the introductory text of paragraph
(b), and by redesignating paragraphs
(b)(1) through (b)(3) as paragraphs (a)
through (c).

§ 200.20a Director of the Office of Public
Utility Regulation.
* * * * *

6. By-revising the section heading of
§ 200.20c to read as follows, by
amending the first sentence by changing
"The Office of Reports and Information
Services" to read "The Office of
Applications and Reports Services" and
by removing the last sentence.

§ 200.20c Office of Applications and
Reports Services.
* * * * *

7. By revising the second sentence of
§ 200.21 to read as follows:
§ 200.21 General Counsel.

* * * He or she is responsible for the

representation of the Commission in
judicial proceedings in which it is
involved as a party or as amicus curiae,
for directing and supervising all civil
litigation involving the Commission in
the United States District Courts, for
directing and supervising the
Commission's responsibilities under the
Bankruptcy Code and all related
litigation, and for representing the
Commission in all cases in appellate
courts.

8. By revising the section heading
§ 200.21a to read as follows and by
amending paragraph (a) by changing
"The Counsel for Professional
Responsibility" to read 'The Ethics
Counsel".

§ 200.21a Ethics CounseL
• * . *

9. By adding a new § 200.23a, as
follows:

§ 200.23a Offle of the Chief Economist.
The Office of the Chief Economist is

responsible to the Commission for
providing an objective economic
perspective to understand and evaluate
the economic dimension of the agency's
regulatory oversight. The Chief
Economist provides the Commission
with economic analyses of proposed
rule changes, current or proposed
policies, and capital market topics.
Advice is designed to address such
questions as whether proposed rules or
policies accomplish their objectives,
what benefits are produced by proposed
rules or policies, and what costs
accompany those benefits. Upon
request, the Chief Economist provides
professional advice and technical
support to operating divisions.

10. By redesignating § 200.23 as
§ 200.23b and revising it to read as
follows:

§ 200.23b Directorate of Economic and
Policy Analysis.

The Directorate of Economic and
Policy Analysis is responsible to the
Commission, in' coordination with its
other divisions and offices, for the
continuing analysis of the economic
effects of existing and proposed
Commission regulations and
developments in the securities industry
and markets. Based on its analysis, the
Directorate is responsible for
recommending to the Commission the
adoption or modification or programs,
policies and regulations under the
statutes administered by the
Commission. The Directorate also has
the responsibility for coordinating and,
together with the Office of the General
Counsel, ensuring compliance with the
requirements of the Regulatory
Flexibility Act.
(15 U.S.C. 78d-I, 8d-2)

11. By revising § 200.24, as follows:

.§ 200.24 Office of the Comptroller.
This Office, under the direction of the

Comptroller, is responsible to the
Executive Director, Chairman and
Commission for the internal financial
management and programming functions
of the Securities and Exchange

Commission. These functions include:
budgeting. accounting, payroll and"
adminstrative audit. The Comptroller,
and his designees, serves as liaison to
the Commission before the Office of
Management and Budget and
Congressional Appropriations
Committees on appropriation matters,
and the Treasury Department and the
General Accounting Office on financial
and progamming matters.

12. By revising the section heading of
§ 200.24a to read as follows. by
amending the first sentence by changing
'The Office of Consumer Affairs" to
read 'The Office of Consumer Affairs
and Information Services", and by
adding a new sentence to read as
follows:

§ 200.24a Office of Consumer Affairs and
Information Services.

* * * This Office is also chargedwith
managing the Commission's public
reference facilities and with processing
general inquiries under the Freedom of
Information Act (Pub. L 90-23, 81 Stat.
54) and the Privacy Act (Pub. L. 93-579,
88 Stat. 1896).
(15 U.S.C. 78d-1. 78d-2)

13. By revising the section heading of
§ 200.26a to read as follows, by
amending the first phrase by changing
'The Office of Data Processing" to read
'The Office of Information Systems
Management", by removing the word
"and" before the last phrase, and by
adding a new last phrase to read as
follows:

§ 200.26a Office of Information Systems
Management.
• * *and, development of

microcomputer and office automation
capabilities and support within the
Commission.

14. By amending § 200.27 by removing
the parenthetical phrase in the first
sentence and by revising the last
sentence to read as follows:

§ 200.27 The Regional Administrators.
* * * In addition, the New York

Regional Administrator is responsible
for the participation in cases under
chapters 9 and 11 of the Bankruptcy
Code in the New York and Boston
Regions. and in the State of
Pennsylvania; the Atlanta Regional
Administrator in the Atlanta and
Washington Regions, except the State of
Pennsylvania: the Chicago Regional
Administrator in Chicago, Fort Worth
and Denver regions, except for the State
of Utah- and the Los Angeles Regional
Administrator in the Los Angeles and
Seattle regions, plus the State of Utah.
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15. By revising the section heading of
§ 20030-2 to read as follows, by
amending the introductory text by
changing "Director of the Division of
Corporate Regulation" to read "Director
of the Office of Public Utility
Regulation", and by revising paragraphs
(a)[2), (a)(5) and (c) to read as follows:

§ 200.30-2 Delegation of Authority to
Director of Office of Public Utility
Regulation.
* * * * *

(a)* * *
* * ,* * *

(2) To authorize the issuance of orders
where a notice has been issued and no
request for a hearing has been received
from any interested person within the
period specified in the notice and the
matter involved presents no issue that
the director believes has not previously
been settled by the Commission and it
does not appear to the director to be
necessary in the public interest or the
interest of investors or consumers that a
hearing be held; section 20(c) of the Act
(15 U.S.C. 79t(c));
, * * * *

(5) To issue notices and grant
applications by a holding company or
any subsidiary company thereof, under
section 3(c) of the Act (15 U.S.C. 79c(c)],
for revocation of previously granted
exemptions from registration, unless,
upon examination, the application
appears to the director to present issuds
not previously settled by the
Commission or to raise questions of fact
or policy indicating that the public
interest of investors or consumers
requires that a hearing be held;
* * * * *

(c) Notwithstanding anything in theforegoing in any case in which the

Director of the Office of Public Utility
Regulation believes it appropriate he
may submit the matter to the
Commission.

16. By revising the section heading of
§ 200.30-11 to read as follows, by
amending the introductory text by
changing "Director of the Office of
Reports and Information Services" to
read "Director of the Office of
Applications and Reports Services" by
removing paragraph (d), redesignating
paragraph (e) as (d), and by amending
newly designated (d) by changing
"Director of the Office of Reports and
Information Services" to read "Director
of the Office of Applications and
Reports Services".

§ 200.30-11 Delegation of authority to
Director, Office of Applications and
Reports Services.
* *. * * *

17. By revising § 200.30-12, as follows:

§200.30-12 Delegation of authority to
Director, Office of Consumer Affairs and
Information Services.

Pursuant to the provisions of -Pub. L.
87-592; 76 Stat. 394 (15 U.S.C. 78d-1,
78d-2), the Securities and Exchange
Commission hereby delegates the
following functions to the Director of the
Office of Consumer Affairs and
Information Services to be performed by
him or under his direction by such
person or persons as may be designated
from time to time by the Chairman of the
Commission:

(a) With respect to the Freedom of
Information Act, 5 U.S.C. 552 and the
Privacy Act, 5 U.S.C. 552a:

(1) To waive or reduce fees for
searching and/or duplicating requested
records under the Freedom of
Information.Act whenever it shall be
determined that waiver or reduction of
fee is in the public interest

(2) To waive or reduce fees for
reproduction under the Privacy Act
whenever it shall be determined that
good cause therefor exists.

(3) Notwithstanding anything in the
foregoing, in any case in which the
Director of the Office of Consumer
Affairs and Information Services
believes it appropriate, he or she may
submit the matter to the Commission.

18. By amendig paragraph (c)(1](iii)
of § 200.80 in Subpart D to revise the
address of the Denver, Fort Worth and
Los Angeles Regional Offices, by
revising the office hours for the Seattle
Regional Office, and by revising the
telephone number of the Washington
Regional Office, by amending paragraph
(d)(7)(i) to add a sentence following the
second sentence, as follows:

§200.80 Commission records and
Information.

(c)* * *

(iii) * * *

Chicago Regional Office: * * * 315-353-
7390.

Denver Regional Office, Two Park Central
Suite 700,410 Seventeenth Street, Denver,
Colorado 80202 (303-837-2071). Office
Hours-8:00 a.m. to 4:30 pm. m.s.t.

Fort Worth Regional Office, Eighth Floor,
411 West Seventh Street, Fort Worth, Texas
76102 (817-334-3821). Office Hours-8:30 a.m.
to 5:00 p.m. c.s.t.

Los Angeles Regional Office, 5757 Wilshire
Bouleirard, Suite500 East, Los Angeles,
California 90036-3648 (213-473-3093). Office
Hours--830 a.m. to 5:00 p.m. p.s.t.

Seattle Regional Office: * * * 8:00 a.m. to
4:30 p.m. p.s.t.

Washington Regional Office: 703-
235-3701.
• * * * *

(d) * * *
(7)* * *

(i) * * * Some records have been

disposed of in accordance with the
Commission's Records Control Schedule
(17 CFR 200.80(f)). * *
• * * *

§200.80b [Amended]
19. By amending paragraph (b) in

§ 200.80b to change "StatlisticalBulletin"
to "SEC Monthly Statistical Review".

§200.80c [Amended]
20. By amending item 3 under

paragraph (b) in § 200.80c to change
"Statistical Bulletin" to "SEC Monthly
Statistical Review".

§200.310 [Amended]
21. By amending paragraph (b) of

§ 200.310 by changing "Director of the
Office of Reports and Information
Services" to read "Director of the Office
of Consumer Affairs and Information
Services".

22. By adding paragraph (u) to
§ 200.503 to read as follows:

§200.503 Senior agency official.
• * * * *

(a) The Deputy Executive Director Is
the Senior Agency Official for purposes
of the Paperwork Reduction Act of 1080.
In this capacity, the Deputy Executive
Director will carry out all
responsibilities required by the Act
(Pub. L. 96-511, 3506(b)), as well as
serving as "Agency Clearance Officer"
for purposes of the publication of
notices in the Federal Register.
PART 202-INFORMAL AND OTHER

PROCEDURES

§202.3 [Amended]
23. By amending paragraph (b) of

§ 202.3 by changing "Office of Reports
and Information Services" to read
"Office of Applications and Reports
Services" in the first and eighth
sentences.
(11 U.S.C. 901,1109(a))

By the Commission.
George A. Fitzsimmons,
Secretary.
March 26,1984.
[FR Doc. a4-472Ficd3-29-a4::45 am]
BILLING CODE $010-01-M

m I
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17 CFR Part 230

[Release No. 33-6518 File No. S7-9981

Options Material Not Deemed a
Prospectus

AGENCY: Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of amendments to Rule
134a under the Securities Act of 1933
relating to options material not deemed
a prospectus. The amendments expand
the scope of the rule to permit offerors of
options products to include certain
explanatory information in
advertisements of those products and to
modify certain of the conditions to the
rule's availability. The purpose of the
rule amendments is to permit a fuller
explication of the nature of newly
developed options products.
EFFECTIVE DATE: March 30,1984.
FOR FURTHER INFORMATION CONTACT.
Ann Glickman (202) 272-2573, Office of
the Chief Counsel, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION:

1. Background

Rule 134a [17 CFR 230.134a] under the
Securities Act of 1933 (the "Securities
Act") (15 U.S.C. 77a et seq. (1976 & Supp.
V 1981) as amended by Bus Regulatory
Reform Act of 1982, and Pub. L. 97-261,
section 19(d), 96 Stat. 1121 (1982)] was
adopted in September 1982 as a part of a
comprehensive new registration
framework for standardized options
(Release No. 33-6426 (September 16,
1982) (47 FR 41950) September 23, 1982). -
As adopted, the rule was intended to
permit the dissemination of educational
or instructional materials about
standardized options without such
communications being deemed a
prospectus. Since its adoption, however,
materials distributed in reliance upon
the rule have included not only
educational materials designed to
explain to investors the nature of
options trading, but advertisements
promoting particular options products.
Because of the rapidly evolving nature
of options trading and the number of
new and complex options products
being offered to the public, and in
recognition of the uniqueness of options
trading and options products, the
Commission proposed amendments to
Rule 134a to formalize the availability of
the rule for such advertisements
(Release No. 33-6494 (October 27, 1983)
(48 FR 51328) November 8,1983).

As proposed, the amendments made
clear that Rule 134a would apply to
advertisements as well as other written
materials, provided that all of its
conditions are satisfied. The proposed
amendments also sought to modify the
conditions of the rule to permit the
identification of certain options classes,
such as broad-based stock index options
and options on exempt securities, in
Rule 134a communications.

II. Comments and Discussion

The only persons commenting on the
proposal were three stock exchanges,
all of which supported the proposals but
suggested further amendments or
interpretations.

The commentators suggested that the
Commission make clear that the
amendments are not intended to
circumscribe current industry
advertising practices or to preclude
industry advertising that satisfies the
spirit, if not the letter, of Rule 134 (17
CFR 203.134). The Commission wishes to
make clear that in amending Rule 134a it
took into account the practices of the
options exchanges, and that it was the
Commission's intent that the
amendments define the limits of
appropriate options advertising. The
Commission is of the view that options
offerors cannot exceed the scope of Rule
134a through expansive interpretations
of Rule 134.2 Offerors who rely on Rule
134 must comply with all of its
provisions, not simply their reading of
its "spirit".5

' The Commission received submissions from the
American Stock E.'xchange. the Chicago Board
Options Exchange and the Philadelphia Stock
Exchange. Copies of the comment letters am
available for public inspection and copying at the
Commission's Public Reference Room, 4_10 Fifth
Street NW.. Washington. D.C., 2:49 (c, Fle No.
S7-GS8).

"Similarly. Rule 134 defines the limits of
permissible advertising by issuers gcneally. The
Commission notes that some Issuers. including
issuers of securities other than options, have
exceeded these limits In recent months. In some
cases, such issuers have Justified their advertising
practices by noting their similarity to -.glstcred
investment companies, which are prmitted by Rule
134 to Include certain special categorieo of
information in their advertisements. This view has
no basis, since the Commission indicated In Release
No. 33-5536 (November 4.1974) (39 FR3 }2O) that
the specialized provisions of Rule 134 are applicable
only to companies registered under the Inv stment
Company Act of 1940 I15 U.S.C. F.a-1 et seq.). The
Commission Is concerned about these advertising
practices and may take further action In this r'gard
in the near future.

'Part of the commentators' concern appears to ba
grounded In the view that Rule 134a mandates
detailed or analytical communications. but it was
not the intention of the Commission that the rule
require a high level of detail or analysis. Therefore.
as amended, the rule will provide the flexibility
needed for the sort of options advertising that Is
appropriate and in the public Interest.

The Commission has made three
revisions to Rule 134a suggested by the
commentators. First, the commentators
suggested that the Commission delete
from Rule 134a the requirement that
advertisements contain a legend
indicating the name and address of the
person from whom a prospectus-can be
obtained, because the required legend
detracts from the effectiveness and
readibility of advertisements. Taking
into account the specialized registration
framework applicable to options
trading,4 including the fact that Rule
153(b) (17 CFR 230.153b) provides that
the prospectus delivery requirements of
the Securities Act is satisfied by the
delivery of copies of an options
prospectus to the options market, and to
customers upon their request, the
Commission believes it is unnecessary
to continue Rule 134a's prospectus
legend requirement and has modified
the rule accordingly. As amended, the
rule continues to require the
identification of the source of an options
disclosure document.

Secondly, the Commission hag revised
the rule to permit identification of the
securities comprising an index.5 The
Commission believes that this is
consistent with the purpose of the
proposed revisions to the rule.

Finally, the Commission has amended
Rule 134a to permit identification of
foreign currency options ("fco's") in
advertising materials. The Commission
agrees with the commentators' view that
fco's have features and risks that can be
appreciated only if it is clear on which
foreign currencies options may be
traded. Accordingly, the amendments
have been revised to make clear that
particular currencies may be identified.

The Commission is making the
amended rule available for options
offerors immediately upon publication in
the Federal Register. In accordance with
5 U.S.C. 553(d), the amendments are
designed to relieve certain restrictions
on options offerors, and the Commission
is of the view that it is appropriate to
permit such offerors to utilize the
amendments promptly.

'Rule gb-1 (17 CFR 240..b-1) under the Securities
Exchange Act of 1934 (15 US.C. 78a-78.kk (1976 &
Supp. V I931. a3 amended by Act of June 6.1P83,
Pub. L 93-33) requires the preparation of an options
disclosure ducument for those options required to
be reistered under the Securities Act.

5 Of coarse, any specilc Identification of the
components of an index should not emphasize
particular securities in such a way as to be
misleading. The Commission believes that geperally
an entity wlhing to identify some of the securities
In an Index would be required to Identify all of
them.
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Il. Statutory Authority

The revisions of Rule 134a are being
adopted by the Commission pursuant to
Sections 2,7, 10 and 19(a) of the
Securities Act of 1933. (Sees. 2, 7, 10,
19(a), 48 Stat. 74, 78, 81, 85; sees. 201,
205, 209, 210,48 Stat. 905, 906, 908; secs.
1-4, 8, 68 Stat. 683, 685; sec. 12(a), 73
Stat. 143; sec. 7(a), 74 Stat. 412; sec.
27(a), 84 Stat. 1433; sec. 308(a)(2) -90
Stat. 57.)

IV. List of Subjects in 17 CFR Part 230

Reporting and recordkeeping
requirements, Securities.

V. Text of Amendments

In accordance with the foregoing, Title
17, Chapter II, of the Code of Federal
Regulations is hereby amended as
follows:

PART 230-GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. By revising the introductory text
and paragraphs (d) and le) and
removing paragraph (f) of § 230.134a
(rule 134a) as follows:

§ 230.134a Options material not deemed a
prospectus.

Written materials, including
advertisements, relating to standardized
options, as that term is defined in Rule
9b-1 under the Securities Exchange Act
of 1934, shall not be deemed to be a
prospectus for the purposes of Section
2(10) of the Securities Act of 1933;
Provided, That such materials are
limited to explanatory information
describing the general nature of the
standardized options markets or one or
more strategies; And, Provided furlher,
That:

[d) No specific security is identified,
other than

(i) An option or other security exempt
from registration under the Act, or

(ii) An index option, including the
component securities of the index; and

(e] If there is a definitive options
disclosure document, as defined in Rule
9b-1 under the Securities Exchange Act
of 1934, the materials shall contain the
name and address of a person or
persons from whom a copy of such
document may be obtained.

By the Commission.
Dated: March 22, 1984.

George A. FitzsLmmons,
Secretary.
[FR Doec. a4-3535 Filed 3-29-84; 5:45 am]

SILUtG CODE 8010-b"

17 CFR Paris 240 and 249

[Release No. 34-20704; File No. S7-997]

Suspension of Periodic Reporting
Obligation

AGENCY: Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of revisions to Rule 12h-3
under the Securities Exchange Act of
1934 that permit immediate suspension
of the Section 15(d) reporting obligation
with respect to any class of securities
held of record by less than 300 persons
or, in the case of certain small
businesses, 500 persons. The
Commission also announces the
adoption of a new simplified form for
reporting such suspension. These
changes are intended to eliminate an
inconsistency in the provisions
suspending the obligation of issuers to
file periodic reports and to standardize
and simplify the suspension process.
EFFECTIVE DATE: Effective March 30,
1984.
FOR FURTHER INFORMATION CONTACT.
William E. Toomey (202) 272-2573,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street NW., Washington, D.C.
20549.
SUPPLEMENTARY INFORMATION: Section
13 of the Securities Exchange Act of
1934 (the "Exchange Act")Iestablishes a
periodic reporting obligation for every
issuer of a class of securities registered
under Section 12 of that Act. Section
15(d) of the Exchange Act imposes the
same reporting obligation on every
issuer which has filed a registration
statement that has become effective
under the Securities Act of 1933.2
Pursuant to Rule 12g-4 (17 CFR 240.12g-
4), a Section 12 issuer can effect
immediate suspension of this obligation
whenever it has fewer than three
hundred security holders by filing a

- certification with the Commission.
Under Section 15(d) of the Exchange Act
and Rule 15d-6 (17 CFR 240.15d-6), a
Section 15(d) issuer is entitled to a
comparable suspension, but only if it
has fewer than three hundred security-
holders at the beginning of a fiscal year.
As a result, a Section 15(d) issuer may
be required to continue to report in
circumstances where a Section 12 issuer
can effect an immediate cessation. Since
this distinction does not appear to serve

115 U.S.C. 78a-7Skk (1976 and Supp. V. 1981]. as
amendedbv Act of June 6,1983, Pub. L 93-38.

215U.S.C. 77a-77aa (1976 and Supp. V.1931]. as
amended by Bus. Regulatory Reform Act of 1982.
Pub. L 97-261. section 19(d), 96 Stat. 1121 (1932].

a useful function, the Commission
published proposals in October 1983 to
establish uniformity, to the extent
practicable, in the treatment of Section
12 and 15(d) issuers, to simplify the
suspension process and to assist small
businesses consistent with investor
protection.

3

The proposals consisted of four parts.
First, the proposed revisions to Rule
12h-3 were designed to permit
immediate cessation of the periodic
reporting requirement for Section 15(d)
issuers whenever the number of record
holders of a class of registered securities
falls below 300 persons or, for certain
businesses, below 500 persons. Second,
proposed Form 15, a simplified form for
reporting suspension under section 15(d)
and termination of registration under
Section 12(g), would replace form 12g-4/
15d-6 (17 CFR 249.323 and 333), Third,
conforming amendments to Rules 12S-4
and 15d-6 were proposed to provide
uniformity. Fourth, Rule 12h-4 was
proposed to be'rescinded since its
provisions would be included in
proposed Rule 12h-3. The Commission
received four comment letters which
generally supported the proposals.'

The proposals are being adopted as
proposed with two modifications to Rule
12h-3 and one revision to Rule 15d-6.
With respect to Rule 12h-3, the
Commission requested specific comment
on whether a 90 or 120 day period
should be permitted for the filing of an
annual report on Form 10-K upon the
discontinuance of a suspension. The
Commission agrees with the
commentators that 120 days, the same
period allowed for the filing of Form 10
(17 CFR 249.210) is appropriate. In
addition, the first sentence of paragraph
(c) of proposed Rule 12h-3 has been
clarified to limit its application to a
registration statement relating to the
class of securities for which suspension
is sought. The Commission is of the view

3Release No. 34-20263 (October 5.1983) (40 FR
48245].4The commentators consisted of two bar
associations. one law firm and one corporation, The
comment letters are avallabe for Inspection and
copying at the Commission's Public Reference
Room. File No. S7-997. One commentator sugzested
thatproposed revised Rule 15d--o be rescinded as
superfluous. Rule 15d-6 is necessary as It continues
to be possible for an Issuer to effect a suspension
under the basic suspension authority contained In
Section 15(d) of the Exchange Act. Another
commentator observed that the filing of Form 15
should not be required where a national securities
exchange has filed a Form 25 with rerpect to a class
of securities. Form 25 does not provide Information
relevant to the status of a reporting obligation under
either Section 12(g) or Section lad, Therefore, the
Commission believes that the public files should
clearly reflect the reporting status of a registrant
and that the Form 15 will do this In the least
burdensome Way.

I-- ...... m ..........
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that this modification will enhance the
purpose of the rule by broadening its
application in situations where there
should be no adverse impact on
investors or the public, Finally, Rule
15d-6 has been revised to emphasize
that an issuer that has already filed
Form 15 with respect to a class of
securities pursuant to the provisions of
Rule 12h-3, need not make a duplicative
filing for that class because of the
provisions of Rule 15d-6.

I. Summary of Final Regulatory
Flexibility Analysis

The Commission has prepared a final
Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 604 regarding
the revisions to Rule 12h-3. A summary
of the-corresponding Initial Regulatory
Flexibility Analysis was included in the
release proposing the changes to Rule
12h-3 at 48.FR 48245. Members of the
public who wish to obtain a copy of the
Final Regulatory Analysis should
contact William E. Toomey in the
manner specified above.

II. List of Subjects
List of Subjects in 17 CFR Parts 240 and
249

Forms, Reporting and re cordkeeping
requirements, Securities.
I. Text of Amendments

In accordance with the foregoing, Title
17, Chapter II, of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 240-GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. By revising § 240.12h-3, Rule 12h-3,
to read as follows:

§ 240.12h-3 Suspension of duty to file
reports under section 15(d).

(a) Subject to paragraphs (c) and (d)
of this section, the duty under section
15(d) to file reports required by section
13(a) of the Act with respect to a class
of securities specified in paragraph (b)
of this section shall be suspended for
such class of securities immediately
upon filing with the Commission a
certification on Form 15 (17 CFR 249.323)
if the issuer of such class has filed all
reports required by section 13(a),
without regard to Rule 12b-25 [17 CFR
249.322], for the shorter of its most,
recent three fiscal years and the portion
of the current year preceding the date of
filing Form 15, or the period since the
issuer became subject to such reporting
obligation. If the certification on Form 15
is subsequently withdrawn or denied,
the issuer shall, within 60 days, file with

the Commission all reports which would
have been required if such certification
had not been filed,

(b) The classes of securities eligible
for the suspension provided in
paragraph (a) of this section are:

(1) Any class of securites held of
record by: (i) Less than 300 persons; or
(ii) by less then 500 persons, where the
total assets of the issuer have not
exceeded $3,000,000 on the last day of
each of the issuer's three most recent
fiscal years:

(2) Any class of securities of a foreign
private issuer, as defined in Rule 3b-4
(§ 240.3b-4), held of record by: (i) Less
than 300 persons resident in the United
States or (ii) less than 500 persons
resident in the United States where the
total assets of the issuer have not
exceeded $3,000,000 on the last day of
each of the issuer's three most recent
fiscal years. For purposes of this
paragraph, the number of persons
resident in the United States shall be
determined in accordance with the
provisions of Rule 12S3-2(a) (§ 240.12g3-
2(a)); and

(3) Any class or securities
deregistered pursuant to section 12(d) of
the Act if such class would not
thereupon be deemed registered under
section 12(g) of the Act or the rules
thereunder.

(c) This section shall not be available
for any class of securities for a fiscal
year in which a registration statement
relating to that class becomes effective
under the Securities Act of 1933, or is
required to be updated pursuant to
section 10(a)(3) of the Act, and, in the
case of paragraphs (b)(1)(ii) and
(b)(2)(ii), the two succeeding fiscal
years; Provided, however, That this
paragraph shall not apply to the duty to
file reports which arises solely from a
registration statement filed by an issuer
with no significant assets, for the
reorganization of a non-reporting issuer
into a one subsidiary holding company
in which equity security holders receive
the same proportional interest in the
holding company as they held in the
non-reporting issuer, except for changes
resulting from the exercise of dissenting
shareholder rights under state law.

(d) The suspension provided by this
rule relates only to the reporting
obligation under section 15(d) with
respect to a class of securities, does not
affect any other duties imposed on that
class of securities, and shall continue as
long as criteria (i) and (ii) in either
paragraph (b)(1) or (b)(2) is met on the
first day of any subsequent fiscal year;,
Provided, however, That such criteria
need not be met if the duty to file
reports arises solely from a registration
statement filed by an issuer with no

significant-assets in a reorganization of
a non-reporting company into a.one
subsidiary holding company.in which
equity security holders receive the same
proportional interest in the holding
company as they held in the non-
reporting issuer except for changes
resulting from the exercise of dissenting
shareholder rights under state law.

(e) If the suspension provided by this
rule is discontinued because a ulass of
securities does not meet the eligibility
criteria of paragraph (b) on the irstday
of an issuer's fiscal year. then the issuer
shall resume periodic reporting pursuant
to section 15(d) by filing an annual
report on Form 10-K for its preceding
fiscal year, not later than 120 days after
the end of such fiscal year.

§ 240.1293-2 [Amended]

2. By revising Rule § 240.12o3-2, Rule
12g3-2, to delete paragraph (a](2) and
redesignate paragraph (a](1) as (a).

3. By revising § 240.12,-4, Rule 12g-4,
to read as follows:

§ 240.129-4 Certification of termination of
registration under section 12(g).

(a) Termination of registration of a
class of securities shall take effict 9o
days, or such shorter period as the
Commission may determine, after the
issuer certifies to the Commission on
Form 15 that:

(1) Such class of securities is held of
record by: (i) Less tha 300 persons; or
(ii) by less than 500 persons, where the
total assets of the issuer have not
exceeded $3,000,000 on the last day of
each of the issuer's most recent three
fiscal years; or

(2) Such class of securities of a foreign
private issuer, as defined in Rule 3b-4
(§ 240.3b-4),is held of record by: (i) Less
than 300 persons resident in the United
States or (ii) less than 500 persons
resident in the United States where the
total assets of the issuer have not
exceeded $3,000,000 on the last day of
each of the issuer's most recent three
fiscal years. For purposes of this
paragraph, the number of persons
resident in the United States shall be
determined in accordance with the
provisions of Rule 12g3-2(a) (§ 240.1293-
2(a)).

(b) The issuer's duty to file any
reports required under section 13(a)
shall be suspended immediately upon
filing a certification on Form 15;
Provided, however. That if the
certification on Form 15 is subsequently
withdrawn or denied, the issuer shall,
within 60 days after the date of such
withdrawal or denial, file with the
Commission all reports which would
have been required had the certification
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on Form 15 not been filed. If the
suspension resulted from the issuer's
merger into, or consolidation with,
another issuer or issuers, the
certification shall be filed by the
successor issuer.

§ 240.12h-4 [Amended]

4. By removing in its entirety
§ 240.12h-4, Rule 12h-4.

5. By revising § 240.15d-6, Rule 15d-6,
to read as follows:

§ 240.15d-6 Suspension of duty to file
reports.

If the duty of an issuer to file reports
pursuant to section 15(d) of the Act as to
any fiscal year is suspended as provided
in section 15(d) of the Act, such issuer
shall, within 30 days after the beginning
of the first fiscal year, file a notice on
Form 15 informing the Commission of
such suspension unless Form 15 has

already been filed pursuant to Rule 12h-
3. If the suspension resulted from the
issuer's merger into, or consolidation
with, another issuer or issuers, the
notice shall be filed by the successor
issuer.

PART 249-FORMS, SECURITIES
EXCHANGE ACT OF 1934

1. By revising § 249.323 to read as
follows:

§ 249.323 Form 15, certification of
termination of registration of a class of
security under section 12(g) or notice of
suspension of duty to file reports pursuant
to sections 13 and 15(d) of the Act.

(a) This form shall be filed by each
issuer to certify that the number of
lolders of record of a class of security
registered under section 12(g) of the Act
is reduced to less than 300 persons, or
that the number of holders of record of a
class of security registered under section

12(g) of the Act is reduced to less than
500 persons and the total assets of the
issuer have not exceeded $3,000,000 on
the last day of each of the issuer's most
recent three fiscal years. Registration
terminates 90 days after the filing of the
certificate or within such shorter time as
the Commission may direct.

(b) This form shall also be filed by
each issuer required to file reports
pursuant to section 15(d) of the Act, as a
notification that the duty to file such
reports is suspended pursuant to section
15(d) of the Act because all securities of
each class of such issuer registered
under the Securities Act of 1933 are held
of record by less than 300 persons at the
beginning of its fiscal year, or othorwise
pursuant to the provisions of Rule 12h-3
(17 CFR 240.12h-3).

§ 249.333 [Removed]
2. By deleting in its entirety § 249.333.

BILLING CODE 8010-01-M
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CtS No. 3235-0167

Exp. October 30, 1986
SECURITIES AND EXCHANGE CM" MISSION

WASHINGTON, D.C. 20549

FOR4 15

Certification and Notice of Termination of Registration
under Section 12(g) of the Securities Exchange Act of 1934
or Suspension of Duty to File Reports Under Sections 13
and 15(d) of the Securities Exchange Act of 1934.

Commission File Number

(Exact name of registrant as specified in its charterl

(Address, including zip code, and telephone number, including
area code, of registrant's principal executive officesl

(Title of each class of securities covered by this Forml

(Titles of all other classes of securities for which a duty to
file reports under section 13(a) or 15(d) remains)

Please place an X in the box(es) to designate the appropriate rule
provision.(s) relied upon to terminate or suspend the duty to file
reports:

Rule 12g-4(a) (1) (i) [ ] Rule 12h-3(b) (1) (i) []
Rule 12g-4a)(l)(ii) [ Rule 12h-3(b) (1) (ii) [I
Rule 12g-4(a) (2) (i) [ Rule 12h-3(b) (2) (i) [ ]
Rule 12g-4(a) (2) (ii) [ Rule 12h-3(b) (2) (ii) [ ]

Rule i5d-6 [ ]

Approximate number of holders of record as of the certification or
notice date:

Pursuant to the requirements of the Securities Exchange Act of
1934 (Name of registrant as specified in charter) has caused this
certification/notice to be signed on its behalf by the undersigned
duly authorized person.

DATE: BY: _

Instruction: This form is required by Rules 12g-4, 12h-3 and 15d-6
of the General Rules and Regulations under the Securities F :change
Act of 1934. The registrant shall file with the Caniission three
copies. of Form 15, one of which shall be manually signed. It may be
signed by an officer of the registrant, by counsel or by any other
duly authorized person. The name and title of the person signing
the form shall be typed or printed under the signature.

SEC 2069 (3-84)
BILLING CODE $010-01-C
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IV. Statutory Authority
The amendments to Rule 12h-3 are

adopted by the Commission pursuant to
Sections 12(g)(4J, 12(h), 13(a), 15(d), and
23(a) of the Exchange Act.
(Secs. 12(g)(4), 12(h), 13(a), 15(d), 23(a), 48
Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat.
704; secs. 3, 8,49 Stat. 1377, 1379; secs. 3, 4, 6,
78 Stat. 565-568, 569, 570-574; sec. 18, 89 Stat.
155; sec. 204, 91 Stat. 1500; 15 U.S.C. 781(g)(4),
781(h), 78m(a), 78o(d), 78w(a))

Dated: March 22,1984.
By the Commission.

George A. Fitzsimnmons,
Secretary.
[FR Doe. 84-8534 Filed 3-29-4; 8:45 am]
DILNG CODE 8010-01-

DEPARTMENT OF ENERGY

Federal Epergy Regulatory
Commission

18 CFR Part 389

[Docket No. RM84-11-000]

Commission Information Collection
Requirements Under the Paperwork
Reduction Act; OMB Control Numbers

March 26, 1984.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule; notice of OMB
Control Numbers.

SUMMARY: The Federial Energy
Regulatory Commission is codifying the
control numbers that have been issued
by the Office of Management and
Budget (OMB) for information collection
reguirements in Commission rules that
are approved under the Paperwork *
Reduction Act. Control numbers will no
longer appear as part of the section or
part containing the information
collection requirement, but will be
centrally located in a table in new Part
389.
EFFECTIVE DATE: March 30, 1984.
FOR FURTHER INFORMATION CONTACT.
Kenneth J. Malloy, Office of General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol St., NE.,
Washington, D.C. 20426, (202) 357-8033.
SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act of 1980, 44
U.S.C. 3501-3520 (1982) and the Office of
Management and Budget's (OMB)
regulations, 5 CFR Part 1320 (1983),
requires that OMB review certain
information collection requirements
imposed by agency rules. Upon approval
of the agency requirement, OMB issues
a control number. The agency must
display this control, number in its
regulations to inform the public that the

agency's information collection
requirements have been approved by
0MB.

In the Commission's initial
implementation of the Paperwork
Reduction Act, control numbers were
published in either of two fashions. For
control numbers that applied only to
specific sections of the Commission's
regulations, the Commission inserted a
parenthetical after the section, stating
that the information collection
requirement in that section was
approved under a certain control
number. For information collection
requirements that cover an entire Part ol
Commission's regulations, the
Commission inserted a similar
parenthetical after the Table of Content,
of that Part.

The Commission will no longer
display its control numbers in this
manner. Rather, the Commission is
establishing a new Part 389 which will
contain all the control numbers that
have been issued for its regulations. The
Commission believes that it will be
easier for the Commission to update this
table and that it will be easier for
members of the public to determine
which regulations have been approved
by OMB. Accordingly, the Commission
is removing any control numbers which
appear as part of individual Parts and
Sections and adding a new Part 389 that
lists all control numbers in a single
table.

List of Subjects in 18 CFR Part 389
Paperwork Reduction Act, OMB

Control Numbers.
In consideration of the foregoing, a

new Part 389 is added to Chapter 1, Title
18, Code of Federal Regulations, as set
forth below.
Lois D. CasheU,
Acting Secretary.

1. The Authority Citation for Part 389
reads as follows:

Authority: Paperwork Reduction'Act of
1980, 44 U.S.C. 3501-3520(1982).

2. A new Part 389 is added to read as
follows:

PART 389-OMB CONTROL NUMBERS
FOR COMMISSION INFORMATION
COLLECTION REQUIREMENTS

§ 389.101 OMB control numbers assignod
pursuant to the Paperwork Reduction Act.

(a) Purpose. This part collects and
displays control numbers assigned to
information collection requirements of
the Commission by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1980. This Part fulfills the
requirements of Section 3507(f) of the

Paperwork Reduction Act, which
requires that agencies display a current
control number assigned by the Director
of OMB for each agency information
collection requirement.

(b) Display.

18 CFR part or eetion whro tho intormaton
collecbon raqu;romont is located

2.56a ......... .. . . . . . ..............
2.69 . ... ............ . ............
2.75 ....... ........... . . . ..
2.76.... ........ ........................ ......................... ..........

2.77 ........ " ..........
2.78 .......... .......................... ..
2.79 ............ ........... ......... .....
2.80 ........ ........
2.82.... . .......... ..
Part 4 Subpart ............ . ............
Part 4 Subpart E . ....... . ........
Part 4 Subpart ... ..............................
Part 4 Subpart G . ... . ..........
Part 4 Subpart L...... ................................
Part 4 Subpart J ......................................... .
Part 4 Subpart L.. ...... . .................... .
Part 4 Subpart ..................... ...................
4.30 ........................ . ........
4.31 .............................. . .........

4.32 ............................................ ......
4.34 . . ..................
4.81 .............. ................. ........................
4.82 ............... . . .... ........
Part ................. ...... ........... ........................
p rt 9 ........................... ............. ..............

11.31 .............................................................
131 ........................ . .........-.-
24.1 .................. ...... .. ,.
Par3 3 .............. . . ...................
Pa 34. .........

Part 35 ubpartA ....................................
35.1 ........................ ............
Part 35 .................
Part 45................................. ..........
46.3...........................................
46. 1 ................................... ........... .
Part 1 .............. ..........
Part 14......... ............ . ............
Pat 116. -...... ........ ........................ ....
Part ............. ....... ......
141 ...................................................
141. .. . ......... . ...............
141 26 ...........................................................
Part 152..............................................
Pa153............. ..... .................................
154.39 ................... .... ............. ..........
154.61 ......................................
154.62........... . . ........

t54.63 ................... . ... .......................
154.6 ................... ........... .... .........
154.65 ....... ........ ....................................
154.66........ .................. ....................
154.67 ....................... ...........................
154.91 .......................

154.93 ...................................... ...
154.65 .. ....... ..............................................
154.6 ........................................ ,............
154. ............................................
154.92 ................................................

154.93 .. ..... .. .. ....... .... ........... ..... ......

154.10 .................. .... .......................

154.0 ......... .. ........ ...................

154.16 ......................................................... _
P15 . ... . ... .... .............................
157.2 .............. ........................

1576 ....... ... . . ...... .................. 1
154. '1................ ................ ...... ......

157.8 ....... .~ . . ................. ,.....
154.10 . .................. .................................
15art0 ..... .- _............ ....................
157.15 .... .... ..... .. .......................
157.12 ...... ........................... ..... ....

curront
OMB

control
numbar

(all
numbora

n with

0060
0052
0056
0056
02600000

0120
0120
0073
0058
0058

0115
0115
0068
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0073
0073
0073
0073
0073
0073
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00b
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0032
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CU 3
cc:c1

18 CFR piit ce se- tco 5ho L'nrs.n r-..c

Pad 292 0075
300.10 C---Z3
300.11 CCS8
Part 340 C"3
Pad 341
Part 343 C-3
Part 343 C
Pat 344 ... 063

Padt345 CC3
Padt3A e3J
Part 347 C-=3
Part35 0-52
Part 35 C=2
Part 356 ,c:
pet 36o C-33
360.100 c05S
=0.101 , 0316

3M0.102 017
360.103 , 14
3M0.104 .013
361.100 011
361.101 0018
361.102 0310
361.10 , C 09
Part 385 SdVi N C-33

[FR D=c 84-843 Fikd 3-3-CU .45 am]
BILLING CODE 6717-01-fl

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 200, 201, 203, 204, 205,
207, 220, 221,232, 234, 242, 244, and
250

[Docket No. R-84-1149; FR-1911]

Introduction; Mutual Mortgage
Insurance and Rehabilitation Loans;
Multifamily Housing Mortgage
Insurance; Correction of Structural
Defects-Eliglbility for Assistance;
Insurance of Loans and Mortgages in
American Samoa; Nonoccupant
Mortgagors-Maximum Mortgage
Amounts;, Payment of MIP, Occupancy
Requirements-Manufactured Home
Parks; Removal of Refinancing
Limitations on Certain Multifamily
Projects; Assignments of Certain
Mortgages Under the National Housing
Act

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Final rule.

SUMMARY. This final rule implements
recent statutory amendments that
change or clarify certain existing
regulatory provisions respecting (1) the
eligibility of mortgagors to make claims
for structural defects in connection with
one- to four-family dwellings that were

approved for VA guaranty, insurance or
direct loans before construction, but
were ultimately insured by FHA. (2)
eligibility of loans and mortgages for
insurance in American Samoa along
with an expanded definition of
jurisdictional eligibility; (3] the
maximum insurable amount on
mortgages on one- to four-family
dwellings that are executed by non-
occupant mortgagors; (4) the
relationship of the one-time mortgage
insurance premium (MIP] to the
determination of maximum insurable
mortgage amounts; (5) the provision of
mortgage insurance on manufactured
home parks designed exclusively for the
elderly; (6) the removal of refinancing
limitations previously governing
substantial rehabilitation of certain
multifamily projects; and (7) elimination
of the "buy-back" feature contained in
Section 221(g)(4) of the National
Housing Act and the procedures to be
used by thqse with outstanding
mortgages who choose to exercise the
option to assign their mortgages to HUD.
EFFECTIVE DATE May 10, 1984.
FOR FURTHER INFORMATION CONTACT.
John Coonts, Director, Single Family
Development Division, Room 9270,
telephone number (202) 755-6720; or
April LeClair, Director. Development
Division, Office of Multifamily Housing
Development, Room 6132, telephone
number (202] 755-6500. (These are not
toll-free numbers.] Written
communications to the above-named
persons should be sent to the
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION. This
final rule implements the following
provisions of the Housing and Urban-
Rural Recovery Act of 1983, Pub. L. 93-
181. approved November 30,1983 (the
"1983 Act"):

1. Section 427 of the 1983 Act amends
Section 518(a) of the National Housing
Act (NHA) (12 U.S.C. 1735b(a](B)].
Section 518(a) authorizes the Secretary
to make expenditures for, among other
things, the correction of structural
defects in one- to four-family dwellings
that were approved for FHA mortgage
insurance before construction. Section
203b](2) of the NHA provides that the
mortgage on a one- to four-family
dwelling approved for guaranty,
insurance, or a direct loan by the
Veterans Administration is eligible for
FHA insurance. Before the 1983 Act's
amendment. section 518(a) of the NHA
provided that the Secretary's authority
to make expenditures to correct
structural defects existed only if the
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housing had been approved for mortgage
insurance before the beginning of
construction. This provision created an
ambiguity, since it was unclear whether
a dwelling originally approved by VA,
but ultimately insured by FHA, was
eligible for the protection afforded by
section 518(a).

Section 427 of the 1983 Act makes
clear that expenditures and
reimbursements may be made for
correcting defects in FHA-insured
dwellings even though they were
approved for guaranty, insurance, or a
direct loan by the Veterans
Administration before construction,
instead of having been given
preconstruction approval by FHA.
Accordingly, 24 CFR 200.507(b) is
revised to reflect Section 427 of the 1983
Act.

2. Section 407 of the 1983 Act amends
Sections 9, 201(d) and 207(a)(7) of the
NHA (12 US.C. 1706d, 1707,1713) to add
American Samoa to the list of
jurisdications to which the Department's
loan and mortgage insurance authorities
in titles I and II of the NHA are
applicable. Amendments are included in
this rule for definitions in 24 CFR Parts
201, 203, 204, 205, 232, 234, 242, 244, and
250 to reflect this change. The rule also
spells out for the first time (in sections
201, 203, and 220) the names of all
eligible jurisdictions in which HUD-
approved or HUD-insured property may
bt located.

3. Section 425 of the 1983 Act amends
section 203(b)(8) of the NHA (12 U.S.C.
1709(b)(8)) to provide that a mortgage on
a dwelling owned by a non-occupant
mortgagor is eligible for insurance if the
principal obligation is no greater than
the lesser of. (1) The amount prescribed
under Section 203(b)(2) of the NHA (i.e.,
the insurable amount for an occupant
mortgagor), or (2) -85 percent of the
appraised value of the property on the
date the mortgage is accepted for
insurance. Previously, Section 203(b)(8)
had provided that the principal
obligation could not, under most
circumstances, exceed 85 percent of the -

amount computed under Section
203(b)(2). This amendment, by
increasing the insurable mortgage
amount for investors, should heighten
investor interest in single-family homes,
thereby resultijig in an increased supply
of rental housing. The amendment is
implemented by changes in 24 CFR
203.18(c).

4. Section 423 of the 1983 Act added a
new subsection (d) to Section 203 of the
NHA. This new subsection allows the
maximum insurable mortgage amount
determined under any provision of title -
II of the NHA for a mortgage secured by
a one- to four-family dwelling to be

increased "by the amount of the
mortgage insurance premium (MIP) paid
at the time the mortgage is insured."

The Department recently published a
final rule that established a new system
for collecting MIPs for certain single
family mortgages that HUD insures
under Section 203. See 48 FR 28794 (June
23, 1983). Under this system, the
borrower pays a single MIP when the
mortgage loan is closed, which
represents the total premium obligation
for the insured loan.

As part of implementing the new
system, HUD proposed in 1982 to amend
certain sections of the NHA to increase
the otherwise applicable maximum
mortgage amounts by the amount of the
MIP, and to exclude the amount of the
premium from "cost of acquisition" for
purposes of determining minimum down
payment requirements. Congress
enacted these proposals as Section 201
of the Omnibus Budget Reconciliation
Act of 1982, Pub. L. 97-253, approved
September 8,1982.

One of the purposes of the
amendments was to pernit the
homebuyer to add the amount of the
MIP to the amount of the insured loan,
thereby enduring that implementation of
the new system would not increase
existing downpayment requirements.
Because of their placement, however,
the amendments did not completely
fulfill this intent.

In addition to statutory provisions
directly addressing downpayment
requirements, the amount of the required
downpayment is also affected by'
maximum loan-to-value ratios. For
example, Section 203(b)(2) of the NHA
generally provides that insured loans
may not exceed an amount equal to the
sum of 97 percent of the first $25,000 of
the appraised value of the property-and
95 percent of the appraised value in
excess of $25,000. No amendment to this
or other loan-to-value ratio requirements
was included in the 1982 Reconciliation
Act. The result is that, in the case of
loans that are at the maximum loan-to-
value ratio before consideration of the
up-front premium, the required
downpayment is increased by the
percentage resulting ffom the applicable
loan-to-value ratio (5 percent in the case
of a loan covered by the ratio provision
cited above where the value exceeds
$25,000). Section 423 of the 1983 Act
corrects this unintended result by
providing in one place the general
authority to increase, by the amount of
the MIP, the otherwise applicable single
family maximum mortgage amount-
irrespective of whether the amount is
arrived at as a result of the relevant
dollar or loan-to-value limitation.

. Accordingly, this rule adds a new
§ 203.18c to make clear that all of the
one-time mortgage insurance premium
amount may be added to the insured
mortgage. The rule also removes
§ 203.18b(d), the provision included In
HUD's final rule implementing
procedures for one-time MIP payments
(see 48 FR 28794, at 28804 June 23, 19083].
§ 203.18bfd) permitted maximum dollar
limits to be increased by the amount of
the financed one-time premium, but did
not permit loan-to-value limitations to
be affected by the addition of the
premium to the mortgage amount. The
new § 203.18c includes, and expands the
reach of, the removed provision, as
authorized under Section 423 of the 1903
Act. Affected mortgage insurance
programs include HUD's basic home
mortgage insurance program under
Section 203(b) of the NHA (24 CFR
203.18, 203.18a, 203.18b, 203.29);
mortgage insurance for disaster victims
under Section 203(h) of the NHA (24
CFR 203.18(e)); mortgage insurance for
single family homes in outlying areas
under Section 203(i) (24 CFR 203.18(d)];
mortgage insurance for single-unit
cooperatives under Section 203(n) of the
NHA (24 CFR 203.43c); mortgage
insurance under title II of the NHA for
qualifying manufactured homes (24 CFR
203.431); and graduated payment
mortgages under section 245 of the NIIA
(24 CFR 203.45, 203.46).

Section 423(c) of the 1983 Act provides
that the amendments affecting the
treatment of single family premiums
may take effect only if the Secretary of
Housing and Urban Development has
determined that the program of payment
of insurance premiums at the time of
loan closing-with specific regard to
Section 423's changes-is actuarially
sound.

The one-time MIP concept was
originally developed on the assumption
that mortgagors would enjoy the option
of including all of their MIP in the
insured mortgage. As noted above, it
was only a technical oversight in the
authorizing legislation that obliged the
Department to limit the amount of MIP
financed as part of the mortgage by
subjecting that amount to statutory loan-
to-value limits. In submitting the original
methodology paper to the Congress on
January 25, 1983, the Secretary found
that the option of including all of the
MIP in the mortgage would be
actuarially sound. There is no reason at
this time to question or modify this
finding with respect to implementing the
amendments of Section 423 of the 1983
Act. The Secretary, in approving this
rule for publication, has made the
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determination required under Section
423(c).

5. Section 435 of the 1983 Act
amended Section 207(b) of the NHA to
permit the insurance of mortgages on
manufactured home parks designed
exclusively for occupancy by elderly
persons. Formerly, Section 207(b]
prohibited the provision of insurance
under Section 207 unless the mortgagor
certified under oath that there would be
no discrimination "by reason of the fact
that there are children in the family.
. . ." Section 435 retains this basic rule,
but provides language clarifying that
exceptions may be made with regard to
manufactured home parks designed
exclusively for the elderly.

Accordingly, 24 CFR 207.20(a) is
amended to provide that mortgagors
must certify under oath that they will
not discriminate against families with
children, except in the case of
mortgagors who own manufactured
home parks designed exclusively for
occupancy by the elderly.

6. Section 432 of the 1983 Act amends
the mortgage limit provisions of Sections
220(d)(3); 221(d)(3). and 221(d)(4) of the
NHA to facilitate refinancing to perform
substantial rehabilitation. Before this
amendment, the limits on mortgages for
substantial rehabilitation of properties
were based upon the sum of the cost of
repair plus the value of the property
before rehabilitation. However, where
there was an existing mortgage and
application to insure a new mortgage
under one of these provisions was made,
the mortgage limits were based upon the
sum of the estimated cost of repair plus
the existing indebtedness (rather than
the value of the property before repair).
Section 432 deletes the special mortgage
limits provision, so that mortgage limits
may be determined in the same manner
for project refinancing asthey are for
new financing to carry out substantial
rehabilitation.

Amendments to §§ 220.507, 220.508,
221.514, and 221.556 contained in this
rule conform the regulations applicable
to Sections 220[d)(3), 221(d](3), and
221(d](4) of the National Housing Act to
reflect the 1983 statutory amendment. 24
CFR 221.515 has been removed as a
result of the legislative amendment to
these sections of the NHA. The
amendment has rendered inapplicable
the distinctions based on the status of
the property contained in the now-
deleted § 221.515.

7. Before it was amended by Section
409 of the 1983 Act, Section 221(g)(4) of
the NHA permitted mortgagees holding
mortgages insured under Section 221 to
assign them to HUE) and receive the
benefits of insurance, if the mortgage
was not in default at the expiration of 20

years from the date of endorsement for
insurance. Section 409 terminates this
20-year "buy-back" provision for future
insured mortgages. The 20-year "buy-
back" continues to be available (under
the terms of amended Section 221(g)(4))
for mortgages for which conditional or
firm commitments were issued on or
before November 30,1983.

The Department issued a rule-related
Notice on December 5,1983 (48 FR
54571), explaining the effect of Section
409. Today's rule includes amendments
to § § 221.255(a) and 221.770 to conform
HUD's regulations to the statutory
change previously announced in the
Notice. These amendments also provide
for the implementation of Section 408 of
the 1983 Act, which permits the
Commissioner to direct mortgagees
submitting claims under the buy-back
provision to deliver the credit
instrument and mortgage directly to
GNMA, in lieu of assigning them to the
Commissioner.

As a matter of policy, the Department
submits most of its rulemakings to
public comment, either before or after
effectiveness of the action. In this
instance, however, the Secretary has
determined that good cause exists for
publishing this document as a final rule.
Public procedure is believed to be
unnecessary because each of the
revisions to existing HUD regulations
included in this document Is being made
solely for the purpose of implementing
new statutory direction from the
Congress where the revised law is self-
executing (eligibility of American Samoa
(Section 407), mortgage insurance for
manufactured home parks for the elderly
(Section 435), and termination of the
Section 221(g)(4) buy-back (Section
409)); removes ambiguity (correction of
defects (Section 427)); makes technical
correction of a matter previously
subjected to public comment rulemaking
(amortization of the one-time ,MIP
(Section 423)); liberalizes the terms and
conditions under which a client group
may participate in ongoing HUD
programs (mortgage limits for non-
occupant mortgagors (Section 425),
amortization of the one-time 1,41P
(Section 423), and maximum mortgage
amounts for the substantial
rehabilitation of multifamily projects
involving refinancing (Section 432)); or
involves an internal administration
matter not affecting the rights of
regulated groups (assignment of
mortgages under the buy-back option to
GNMA (Section 403)). Under these
circumstances, immediate
implementation of these several
amendments would best serve the
public interest.

This rule does not constitute a 'major
rule" as that term is defined in section
1(b) of the Executive Order on Federal
Regulations issued by the President on
February 17,1931. Analysis of the rule
indicates that it does not (1) have an
annual effect on the economy of $I0
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal. State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 that
implement Section 102(2](C) of the
National Environmental Policy Act of
1969,42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying during regular
business hours in the Office of the Rules
Docket Clerk. Room 10278,451 Seventh
Street SW., Washington. D.C. 20410.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
Undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The rule
merely implements statutory
amendments and conforms regulatory
provisions to statutory law, without
imposing any new administrative or
economic burdens on small entities.

This rule was not listed in the
Department's Semiannual Agenda of
Regulations published on October 17,
1983 (48 FR 47422) under Executive
Order 12291 and the Regulatory
Flexibility Act.

The Catalog of Federal Domestic
Assistance program numbers are 14.110,
14.117,14.138,14.157,14.400,14.402.
64.114, 64.118, and 64.119.

List of Subjects

21 CFR Part 200

Administrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing. Housing
standards, Loan programs: housing and
community development, Mortgage
insurance, Organization and f inctions
(Government agencies), Reporting and
recordkeeping requirements, Minimum
Property Standards, Incorporation by
reference.
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24 CFR Part 201

Health facilities, Historic
preservation, Home improvement,
Manufactured homes, Manufactured
homes and lots.

24 CFR Part 203

Home improvement, Loan programs:
housing and community development,
Mortgage insurance, Solar energy.

24 CFR Part 204

Mortgage insurance.

24 CF Part 205
Community facilities, Mortgage

insurance, Land development.

24 CFR Part 207

Mortgage insurance, Rental housing,
Manufactured home parks.

24 CFR Part 220

Home improvement, Mortgage
insurance, Urban renewal, Rental
housing, Loan programs: housing and
community development, Projects.

24 CFR Part 221
Condominiums, Low and moderate

income housing, Mortgage insurance,
Displaced families, Single family
housing, Projects, Cooperatives.

24 CFR Part 232

Fire prevention, Health facilities, Loan
programs: health, Loan programs:
housing and community development,
Mortgage insurance, Nursing homes,
Intermediate care facilities.

24 CFR Part 234

Condominiums, Mortgage insurance,
Homeownership, Projects, Units.

24 CFR Part 242

Hospitals, Mortgage insurance.

24 CFR Part 244

Health facilities, Mortgage insurance.

24 CFR Part 250
Intergovernmental relations, Low and

moderate income housing mortgage
insurance.

Accordingly, the Department amends
24 CFR Parts 200, 201, 203, 204, 205, 207,
220, 221, 232, 234, 242, 244, and 250 as
follows:

PART 200-INTRODUCTION

1. Section 200.507 is revised to read as
follows:

§ 200.507 Eligibility requirements.
To be eligible for consideration by the

Commissioner for receiving assistance
in the correction of structural defects,
the mortgagor must establish that:

(a] The mortgagor is the owner of a
one- to four-family dwelling covered by
an individual mortgage.

(b) The dwelling was approved for
mortgage insurance by the
Commissioner, or for guaranty,
insurance or a direct loan under chapter
37 of Title 38 of the United States Code
(38 U.S.C,1801-1827) by the
Administrator of Veterans Affairs,
before the beginning of construction.

{c) The mortgagor has made -
reasonable efforts to obtain a correction
of a structural defect in his or her
property by the builder, seller, or other
persons, and that the defect has not
been corrected.

PART 201-PROPERTY
IMPROVEMENT AND MOBILE HOME
LOANS

2. In § 201.6, paragraph (a) is revised
to read as follows:

§ 201.6 Eligible loans.
(a) Property location. The property to

be improved shall be located within the
United States, Puerto Rico, Guam, the
Trust Territory of the Pacific Islands,
American Samoa, or the Virgin Islands.

3. In § 201.525, paragraph (a) is
revised to read as follows:

§ 201.525 Mobile home location standards.
(a] In general. The mobile home shall

be located within the United States,
Puerto Rico, Guam, the Trust Territory
of'the Pacific Islands, American Samoa,
or the Virgin Islands. The mobile home
shall be placed in a mobile home park
approved by the Commissioner, on a site
owned by the borrower which meets
certain requirements prescribed by the
Commissioner, or on a site leased from a
municipality or other political
subdivision, where the leased site
otherwise meets the requirements of
paragraph (c) of this section.

4. § 201.1110, paragraph (k) is revised
to read as follows:

§ 20t1110 Definitions.

1k) "State" includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands:

* 5. Section 201.1503 is revised to read
as follows:

§ 201.1503 Eligibility requirements.
Loans shall be made only for

financing, in combination, the purchase
of a mobile home and a developed or

undeveloped mobile home lot, or a
developed or undeveloped mobile home
lot by an owner of a mobile home, which
mobile home is the principal residence
of that owner. Furniture may not be
Included in the loan, or financed with
theproceeds of the loan. The mobile
home shall be located within the United
States, Puerto Rico, Guam, the Trust
Territory of the Pacific Islands,,
American Samoa, or the Virgin Islands,

PART 203-MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

6. In § 203.18, paragraph (c) Is revised
to read as follows:

§ 203.18 Maximum mortgage amounts.

(c) Nonoccupant mortgagors. A
mortgage executed by a mortgagor who
is not the occupant of the property shall
not exceed:

(1) The lesser of the amount computed
under paragraph (a) of this section or 85
percent of the appraised value of the
property as of the date the mortgage is
accepted for insurance; or

(2) The amount computed under
paragraph (a) of this section (even If It is
greater than 85 percent of the appraised
value of the property as of the date the
mortgage is accepted for insurance), if
the mortgage covers a one- to two-
family residence and the Commissioner
is furnished with certificates indicating
that:

(i) The mortgagor will not rent (except
for a rental term of not less than 30 days
and not more than 60 days), sell (except
where the insured mortgage is paid in
full as an incident of the sale), or occupy
the property before the 18th
amortization payment of the mortgage
except with the prior written approval of
the Commissioner,

(ii) Not less than 15 percent of the
original principal amount of the
mortgage proceeds has been deposited
in an escrow, trust, or special account:

(iii) The mortgagor agrees that, If the
property is not sold before the due date
of the 18th amortization payment of the
mortgage to a purchaser, acceptable to
the Commissioner, who will occupy the
property, assume, and agree to pay the
mortgage indebtedness, the amount held
in escrow, trust, or special account will
be applied in reduction of the
outstanding principal amount of the
mortgage as of the due date of the 18th
amortization payment of the mortgage,
and

(iv) The mortgagee agrees that any
portion of the fund held in escrow, trust,
or special account, not applied to the
mortgage in accordance with the
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provisions of this paragraph, shall be
deducted from the amount of the
insurance benefits to which the
mortgagee would otherwise be entitled
if a claim for insurance benefits is filed.

§203.18b [Amended]
7. Section 203.18b is amended by

removing paragraph [d].
8. Part 203 is amended by adding a

new § 203.18c, to read as follows:

§ 203.18c One-time mortgage Insurance
premium excluded from limitations on
maximum mortgage amounts.

After determining any maximum
insurable mortgage amount under the
provisions of this subpart, the maximum
insurable amount of any mortgage
subject to the provisions of § 203.25ga
may be increased by the amount of any
one-time -mortgage insurance premium
that will be financed as part of the
mortgage.

9. Section203.40 is revised to read as
follows:

§ 203.40 Location-of property.
The mortgaged property shall be

located within the United.States, Puerto
Rico, Guam, the Virgin Islands, the Trust
Territory of the Pacific Islands, or
American Samoa. The mortgaged
property, if-otherwise acceptable to the
Commissioner, may be located in any
community where the housing standards
meet the requirements ofithe
Commissioner.

10. In § 203.251, paragraph (s) is
revised toread as follows:

§ 203.251 Definitions.

(s) "State" includes the several States,
Puerto Ricoe, the District of Columbia,
Guam, the TrustTerritoryof the Pacific
Islands, American Samoa, and the
Virgin Islands.

PART 204-COINSURANCE

11. In § 204.251, paragraph (p) is
revised to read as follows:

§ 204.251 Definitions.

(p) -State"' includes the several States
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

PART 205--MORTGAGE INSURANCE
FOR LAND DEVELOPMENTITITLE X1

12. In § 2.05.1, paragraph (p) is
removed, and paragraph in) is revised
to read as follows:

§ 205.1 Definitions.

(in] "State" includes the several
States, Puerto Rico, the District of
Columbia, Guam, the Trust Territory of
the Pacific Islands, American Samoa,
and the Virgin Islands.

PART 207-MULTIFAMILY HOUSING
MORTGAGE INSURANCE

13. In § 207.20, the introductory text of
paragraph (a) is revised to read as
follows:

§ 207.20 Occupancy requirements.
(a) Nondiscrimination against

families with children. Except in the
case of a mortgage with respect to a
manufactured home park designed
exclusively for occupancy by elderly
persons, the mortgagor shall certify
under oath to the Commissioner that:

PART 220-URBAN RENEWAL
MORTGAGE INSURANCE AND
INSURED IMPROVEMENT LOANS

14. In § 220.103, paragraph (a) is
revised to read as follows:

§ 220.103 Type and location of property.

9(a) Constitute real property located
within the United States, Puerto Rico.
Guam, the Trust Territory of the Pacific
Islands, American Samoa, or the Virgin
Islands.

15. In § 220.507, the introductory text
of paragraph (d)(2] and (d][2][ii) are
revised to read as follows:

§ 220.507 Maximum mortgage amounts.

(d)

(2) Property subject to exvisting
mortgage. If the mortgagor owns the
project subject to an outstanding
indebtedness that is to be refinanced
with part of the insured mortgage, the
maximum mortgage amount shall not
exceed 90 percent of:

(I) * a a

(ii) The Commissioner's estimate of
the value of the property before repair
or rehabilitation; or

§220.508 [Amended)
16. In § 220.508, paragraph (d) is

removed and reserved.

PART 221-LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

17. In § 221.255, paragraph (a) is
revised to read as follows:

§ 221.255 Assignmentoption.

(a) A mortgagee holding a mortgage
insured pursuant to a conditional or firm
commitment issued on or before
November 30.1983 has the option to
assign, transfer and deliver to the
Commissioner the original credit
instrument and the mortgage securing it,
provided the mortgage is not in default
at the expiration of 20 years from the
date of final endorsement of the credit
instrumenL In processing a mortgagee's
claim for insurance benefits under this
section, the Commissioner may direct
the mortgagee to assign, transfer and
deliver the original credit instrument,
and the mortgage securing it. directly to
the Government National Mortgage
Association (GNMA). Upon such
assignment, transfer and delivery, either
to the Commissioner or to GNMA. as
directed, the mortgage insurance
contract shall terminate and the
mortgagee shall be entitled to receive
insurance benefits in accordance with
this section.

18. In § 221.514, the introductory text
of paragraph (a) and the introductory
text of paragraph (a)(3) are revised as
follows:

§ 221.514 Maximum mortgage amounts.

(a) The mortgage shall involve a
principal obligation not in excess of the
lesser of the following:

(3) Repair or rehabilitation (including
projects to be refinanced].

§ 221.515 [Reserved]

19. Section 221.515 is removed and
reserved.

20. Section 221.556 is revised to read
as follows:
§ 221.556 Reduction In mortgage
amount-rehabilitatlon.

(a) In the event the mortgage is to
finance repair or rehabilitation, the
mortgagores actual cost of such repair or
rehabilitation may include the items of
expense permitted for new construction
in accordance with § 221.550, and the
applicable cost certification procedure
described therein will be required.

(b) If the principal obligation of the
mortgage exceeds in the case of:

(1) General or limited distribution
mortgagors, 90 percent;

(2) All other iiortgagors, when the
mortgage is to be insured under section
221(d)(4), 90 percent; or

(3) All other mortgagors, when the
mortgage is to be insured under section
221(d)(3). 100 percent.
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of the actual cost of the repair or
rehabilitation plus the Commissioner's
estimate of the fair market value of the
land and existing improvements, the
mortgage shall be reduced by the
amount of such excess before final
endorsement for insurance.

(c) Nonapplicability to rehabilitation
sales mortgagors. The provisions of
paragraphs (a) and (b) of this section
shall not be applicable to a project
involving a rehabilitation sales
mortgagor.

21. § 221.770 is revised to read as
follows:

§ 221.770 Assignment option.
A mortgagee holding a mortgage

insured pursuant to a conditional or firm
commitment issued on or before
November 30,1983 (or, in the Direct
Endorsement program described in 24
CFR 200.163, a property appraisal report
signed by the mortgagee's approved
underwriter on or before November 30,
1983) has the option to assign, transfer
and deliver to the Commissioner the
original credit instrument and the
mortgage securing it, provided that the
mortgage is not in default at the
expiration of 20 years from the date of
final endorsement of the credit
instrument. In processing a mortgagee's
claim for insurance benefits under this
section, the Commissioner may direct
the mortgagee to assign, transfer and
deliver the original credit instrument,
and the mortgage securing it, directly to
the Government National Mortgage
Association (GNMA). Upon such
assignment, transfer and delivery either
to the Commissioner or to GNMA, as
directed, the mortgage insurance
contract shall terminate and the
mortgagee shall be entitled to receive
insurance benefits in accordance with
§ 221.780.

PART 232-NURSING HOMES AND
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

22. In § 232.1, paragraph (h) is revised
to read as follows:

§ 232.1 Definitions.
* * * * *

(h) 'State" includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.
• * * * *

PART 234-CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

23. In § 234.505, paragraph (i) is
revised to read as follows:

§ 234.505 Definitions.

(i) "State" includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

PART 242-MORTGAGE INSURANCE
FOR HOSPITALS

24. In § 242.1, paragraph (g) is revised
to read as follows:

§ 242.1 Definitions.
* * * * *

(g) "State" includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

PART 244-MORTGAGE INSURANCE
FOR GROUP PRACTICE FACILITIES
(TITLE XI)

25. In § 244.1, paragraph (g) is revised
to read as follows:

§ 244.1 Definitions.
• * * * *

(g) "State" includes the several States,
-Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

PART 250-COINSURANCE FOR
STATE HOUSING FINANCE AGENCIES

26. In § 250.101, paragraph (h) is
revised to read as follows:

§ 250.101 Definitions.
* * * * *

(h) "State Housing Agency
(Agency)'--Any public body, agency, or
instrumentality created by a specific act
of a State legislature and empowered to
finance activities designed to provide
housing and related facilities, through
land acquisition, construction or
rehabilitation, for persons and families
of low and moderate income. The term
"State" shall include the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.
* * * * *

Authority: National Housing Act, Secs. 9, -
201, 203, 207, 220, 221; 12 U.S.C. 1706d, 1707,
1709,1713,1715k, 17151; sec. 7(d) of the
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Dated: March 23,1984.
Maurice L. Barksdalo,
Assistant Secretaryfor Housing--Federal
Housing Commissioner.
1FR Doc. 84-8421 Filed 3-29-84: &45 amI

BILUNG CODE 4210-27-M

Office of Assistant Secretary for

Public and Indian Housing

24 CFR Part 941

[Docket No. R-84-1063; FR-1665]

Public Housing Development; Approval
of Projects With Dwelling Construction
and Equipment Costs in Excess of
Prototype Cost Limits

AGENCY: Office of Assistant Secretary
for Public and Indian Housing, HUD,
ACTION: Final rule.

SUMMARY: This final rule amends the
regulations governing public housing
development to require approval by the
Assistant Secretary for Public and
Indian Housing for any public housing
project dwelling construction and
equipment costs that will exceed 100
percent of the appropriate prototype
cost limits for the area. The existing
regulations permit the HUD Field Offico
to approve such projects,
EFFECTIVE DATE: May 10, 1984,
FOR FURTHER INFORMATION CONTACT.
Raymond W. Hamilton, Director, Public
Housing Development Division, Office
of Public Housing, Office of Assistant
Secretary for Public and Indian Housing,
Department of Housing and Urban
Development, Washington, D.C. 20410,
(202) 426-0938. This is not a toll-free
number.
SUPPLEMENTARY INFORMATION: This
final rule amends (1) § 941,204(e) to
require approval by the Assistant
Secretary for Public and Indian Housing
for all projects proposed to have
dwelling construction and equipment
costs (DC&E) in excess of 100 percent of
the applicable project prototype cost
limit published under Part 941; (2)
deletes the list of factors specified in
current regulations which may justify
approval by Field Offices of requests to
exceed prototype cost limits; and (3)
conforms the regulations to the current
HUD policg-stated in a HUD
Headquarter's memorandum to Field
Offices dated October 22, 1981 and Is
applicable to all projects, whether
funded before or after October 1, 1980.
The current HUD policy permits the
Deputy Assistant Secretary for Public
and Indian Housing to approve DC&E
costs for projects up to 110 percent of
the prototype cost limits. Requests for
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approval under this rule must be
supported by a justification describing
the circumstances involved for the
particular project and demonstrating
that approval is needed. Appropriate
changes will be made to HUD
Handbook 7417.1 and 7417.1 REV-1 after
this rule becomes effective.

At present, HUD Field Offices are
authorized under 24 CFR 941.204(e),
which became effective on October 1,
1980, to approve any project which has
DC&E costs up to 110 percent of the
appropriate project prototype cost limit,
but only under specified circumstances.
Before October 1,1980, Field Offices had
the authority to approve projects with
DC&E costs up to 105 percent of the
project prototype cost limit and Regional
Administrators could approve projects
with costs up to 110 percent (24 CFR
841.115(b][2); 42 FR 5883, January 31,
1977).

On June 24,1983, the Department
published a proposed rule inthe Federal
Register [48 FR 29003) to amend Field
Offices' authority to approve public
housing projects with DC&E in excess of
100 percent of the appropriate area
prototype cost limits. Interested parties
were invited to submit comments until
August 23,1983. Comments were
receivedfrom six entities, including four
public housing agencies, one housing
commission, and one community
development commission. The
comments are summarized, together
with HUD's response to them in the
"Discussion of Comments" section
which follows.

In a separate rulemaking (48 FR 55452,
December 13,1983], the Department
moved all regulations affecting the
programs administered by the Assistant
Secretary for Public and Indian Housing
to 24 CFR Chapter IX. This rule,
originally proposed as an amendment to
Part 841 (Chapter VIII of Title 24 of the
Code of Federal Regulations] is now an
amendment to Part 941-the
redesignated location of regulations
affecting Public Housing Development.

Discussion of Comments

The following is a summary of the
concerns raised by the public and an
explanation of the Department's
position with respect to each.

1. Some commenters opposed the
proposed rule on the ground that the
staff in HUD Headquarters lacks
sufficient knowledge of local conditions,
including building material and labor
costs and urged instead that the cost
containment provisions in the current
regulations and-HUD handbooks
relating to public housing development
be used. Another commenter suggested
that a lesser quality housing would

result from the nile, and requirements of
the Total Development Cost (TDC) cap
and the February 23,1982 policy
memorandum on excessive amenities
were adequate to contain costs. The
Department considered these points in
drafting the proposed rule, but
concluded that quality projects could be
built within the established prototype
costs, which are based on the costs of
material, labor, and equipment for the
housing construction industry in a
geographic area. It should be noted that
it is the policy of the Department to
contain costs to the maximum extent
practicable. The Department found that
project costs were not being contained
satisfactorily under the existing
handbooks and regulations. The TDC
cap, the policies on excessive amenities
and this rule, together, are intended to
ensure that costs are contained. This
rule recognizes that certain unique
circumstances may warrant
authorization to exceed 100 percent of
project prototype cost limits, and
provision has been made for
consideration of such requests.

2. One commenter indicated that the
rule would result in additional approval
processing and cause an unnecessary
hardship in the production of public
housing units. It was suggested that the
prototype cost limits are not realistic for
the time period at which they appear in
the Federal Register, and the subsequent
time lag has only served to increase the
difference between HUD prototype and
mounting construction costs. In addition.
it was stated that adequate provision
has not been made for a realistic
projection of construction costs at a time
when inflationary trends have produced
a critical condition in all phases of the
construction industry.

It should be noted that HUD publishes
the unit prototype cost schedules at
least annually, and that the schedules
may be revised based on public
comments or other evidence that
construction costs exceed the limits
determined by HUD.

The Department believes that this rule
will not result in additional or costly
delays or inaccurate decisions, because
the determinations will be made based
on supportive justification from the
Field. Furthermore, the Department finds
that past inflationary trends are not
being sustained and, for a number of
areas, prototype cost limits have been
reduced as a reflection of locally
reduced construction costs.

3. One commenter expressed an
opinion that public housing funds should
be provided directly to public housing
agencies and that their performance in
the production of units should then be
monitored by HUD, using a set of

performance standards. The Department
has considered several approaches to
providing public housing funds directly
to the public housing agencies; however,
no final determinations have been made.
The Department belieVes that it has a
responsibility to ensure that funds
provided by the Congress are used to
assist the greatest number of eligible
families possible.

Other Matters

This rule does not constitute a "major
rule," as that term is defined in Section
1(b) of Executive Order 12291 issued by
the President on February 17,1981.
Analysis of the proposed rule indicates
that it does not (1) have an annual effect
on the economy of $100 million or more;
(2] cause a major increase in costs or
prices for consumers, individual
industries. Federal. State, or local
government agencies, or geographic
regions; or (3) have a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implements Section 102(2)C) of the
National Environmental Policy Act of
1969,42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Room 10278, Department of Housing and
Urban Development, 451 7th Street SW.
Washington, D.C. 20410.

Under the provisions of 5 U.S.C. 605[b)
(the Regulatory Flexibility Act], the
Undersigned hereby certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities. The rule may
have some economic impact on builders
or developers of public housing, some of
whom may constitute small entities, but
it is believed that neither the number of
small entities affected, nor the degree of
economic impact. will be substantiaL

This rule is listed at 48 FR47442 as
item H-103-82 in the Department's
Semiannual Agenda of Regulations,
published on October 17, 1983, under
Executive Order 12291 and the
Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance program number and title is
14.146, Low-Income Housing-Assistance
Program (Public Housing).
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List of Subjects in 24 CFR Part 941
Loans-programs, Housing and

Community Development, Public
Housing, Prototype costs, Cooperation
Agreement, Turnkey.

The information collection
requirements contained in 24 CFR
941.204(e) have been approved by the
Office of Management and Budget
(OMB). The approval OMB number is
2502-0153.

PART 941-[AMENDED]

Accordingly, the Department amends
24 CFR Part 941 by revising paragraph
(e) of § 941.204 to read as follows:

§ 941.204 Prototype costs.

(e) Project Prototype Cost Limit. (1)
The Field Office shall determine the
project prototype cost limit by
multiplying the base project prototype
cost by the prototype cost adjustment
factor. The amount approvable by the
Field Office for dwelling construction
and equipment may not exceed the -
project prototype cost limit. The limit
may be exceeded (in accordance with
Section 6(b) of the Act] by up to ten
percent, with the approval of the
Assistant Secretary for Public and
Indian Housing. (Approval by the
Assistant Secretary to exceed 100
percent prototype costs is also required
for projects being processed under a'
Program Reservation issued before
October 1, 1980.) (2) A request for
approval to exceed 100 percent of the
project prototype cost limit shall be
supported by a justification describing
the circumstances involved for the
particular project and demonstrating
that such approval is needed.
(Approved by the Office of Management and
Budget under OMB Control Number 2502-
0153)

Authority: (Sec. 7(d), Department of HUD
Act, 42 U.S.C. 3535(d); Section 6, U.S. Housing
Act of 1937, 42 U.S.C. 1437(d)).

Dated: March 20, 194.
James E. Baugh,
General Deputy Assistant Secretary for
Public and Indian Housing.
[FR Doc. 4-553 Filed 3-29-84; &45 am]
BILLING CODE 4210-33-M

NEIGHBORHOOD REINVESTMENT
CORPORATION

24 CFR Parts 4100, 4101, 4102, 4103
and 4104

Central and Field Organization,

AGENCY: Neighborhood Reinvestment
Corporation.

ACTION: Final rule.

SUMMARY: This final rule replaces the
earlier description of the central and
field organization of Neighborhood
Reinvestment, statements of the general
course and method by which the
functions of Neighborhood
Reinvestment are channeled and
determined, and public information
regarding meetings of the board of
directors. The purpose of this document
is to simplify and update the current
description and statements of
organization.
EFFECTIVE DATE: April 1, 1984.
FOR FURTHER INFORMATION CONTACT:
Timothy S. McCarthy, Associate
Director for Communications, 202-653-
2705.
SUPPLEMENTARY INFORMATION:

List of Subjects

24 CFR Part 4100

Organization and functions
(Government agencies).

24 CFR Part 4101

Community development, Grant
programs-housing and community
development, Housing.

24 CFR Part 4102

Sunshine Act.

24 CFR Part 4103

Freedom of information.

24 CFR Part 4104

Civil rights.
Carol J. McCabe,
Secretary/General Counsel.

24 CFR Parts 4101, 4102, 4103, and
4104 are removed, and 24 CFR Parts 4100
is revised to read as follows:

PART 4100-ORGANIZATION AND
CHANNELING OF FUNCTIONS

Sec.
4100.1 Functions and activities.
4100.2 General organization.
4100.3 Field activities.
4100.4 Inquiries.

Authority: Title VI, Pub. L 95-557, 92 Stat.
2115 (42 U.S.C. 8101 et seq.); as amended by
Sec. 315, Pub. L. 96-399. 94 Stat. 1645; and
Sec. 710, Pub. L. 97-320, 96 Stat. 1544.

§ 4100.1 Functions and activities.
(a) General statement. The

Neighborhood Reinvestment
Corporation (referred to in this Part as
"the Corporation") was established by
Congress in the Neighborhood
Reinvestment Corporation Act (Title VI
of the Housing and Community
Development Amendments of 1978, Pub.
L. 95-557, October 31, 1978). The

Corporation is not a department, agency,
or instrumentality of the Federal
Government.

(b) The Corporation is authorized to
receive and expend Federal
appropriations and other public and
private revenues to conduct a variety of
programs designed to reverse decline In
residential neighborhoods. These
programs include:

(1) Neighborhood Housing Services.
The major effort of the Corporation Is to
assist local communities in the
development, expansion and provision
of technical services to local
Neighborhood Housing Services (NIIS)
programs. NHS programs are'based
upon partnerships of community
residents, and representatives of local
governments and financial institutions,
Each local program is administered by
an autonomous, private, non-profit
corporation, and conducts a
comprehensive revitalization effort in
locally selected neighborhoods. Services
to neighborhood residents Include
rehabilitation counseling, construction
assistance, financial counseling, loan
referrals and loans at flexible rates and
terms to homeowners who do not meet
private lending criteria. Programs and
strategies to remove blighting
influences, obtain improved public
services and amenities, and improve the
neighborhood's image and the
functioning of its real estate market are
also undertaken. To insure the
continuing effectiveness of NHS
programs, the Corporation provides
grants, training, information and
technical services to NHS programs,'

(2) Neighborhood Preservation
Projects; Neighborhood Program
Development: The Corporation
identifies, monitors, evaluates and
supports through demonstration grants
and technical assistance other promising
neighborhood preservation strategies
based on local, public-private
partnerships. Those which show
particular promise after the monitoring
and evaluation stage are developed and
replicated as complementary programs
and stategies to treat specific problems
in other neighborhoods.

(3) Neighborhood Housing Services of
America: The Corporation also supports
Neighborhood Housing Services of
America (NHSA), an independent,
private, non-profit corporation which
provides a variety of services to local
NHS programs, including a secondary
market for NHS revolving loan fund
loans, and the strengthening of private
sector resources available to the
network of local NFSs.
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§ 4100.2 - General organization.

(a) The Board of Directors. (1) The
Corporation is under the direction of a
Board of Directors composed of six
members: the Chairman of the Federal
Home Loan Board; the Secretary of
Housing and Urban Development; a
Member of the Federal Reserve Board
designated by its Chairman; the
Chairman of the Federal Deposit
Insurance Corporation; the Comptroller
of the Currency;' and the Chairman of
the National Credit Union
Administration. Members of the Board
serve ex officio during their tenure in the
offices mentioned without additional
compensation. The Board elects from
among its members a Chairman and
Vice-Chairman. The Bylaws of the
Corporation provide for the creation of
an Audit Committee, and such other
committees as the Board may from time
to time establish.

(2) The Board holds an Annual
Meeting each year during the month of
May (or as the Bylaws or the Board may
specify). The Board also holds regular
meetings at least quarterly and special
meetings as required. The meetings of
the Board are conducted in accordance
with provisions of the Neighborhood
Reinvestment Corporation Act, the
Government in the Sunshine Act (5
U.S.C. 552b), the Corporation's Bylaws,
and when not inconsistent with the
foregoing, with Robert's Rules of Order.
Every portion of every meeting of the
Board is open to public observation
except as provided by the Government
in the Sunshine Act. Interested members
of the public may attend such meetings,
but may not participate therein unless
invited or permitted to do so by the
Board.

(3) The Secretary of the Corporation,
in consultation with the Corporation's
General Counsel, is responsible for
taking such steps as are required to
ensure the Corporation's compliance
with the Government in the Sunshine
Act, as that Act may be amended from
time to time. Consistent with this
responsibility, the Secretary of the
Corporation provides to the
Communications Department at the
principal office of the Corporation such
records as the Act requires to be made
available to the public for access during
regular office hours on regular business
days.

(b) The Officers. (1) The officers of the
Corporation are the Executive Director,
the Deputy Executive Director, the
Secretary, the Treasurer, and such other
officer positions as the Board may, in
consultation with the Executive
Director, create. The Board elects the
officers of the Corporation annually.

(2) The Neighborhood Reinvestment
Corporation Act provides that the
Executive Director shall serve as the
chief executive officer of the
Corporation. Consistent with that
authority, the Corporation's Bylaws
provide that the Executive Director shall
have the responsibility and authority for
the day-to-day administration of the
affairs of the Corporation under the
general supervision of the Board. The
Board periodically reviews the activities
of the Executive Director and, from time
to time, provides guidance and policy
direction to the Executive Director in the
exercise of his or her authority.

(3) The responsibilities and authorities
of the other officers of the Corporation
are set forth in the Corporation's
Bylaws, resolutions and policies
adopted by the Board, duties and
authorities delegated to each officer,
other statutes and this statement. (See,
for example, the Government in the
Sunshine Act and paragraph (a)(3] of
this section for specific duties of the
Secretary and General Counsel.)

(c) Principal Office. The Corporation
maintains its principal office in the
District of Columbia. Currently, the
principal office is maintained at 1850 K
Street NW., Suite 400, Washington, DC
20005.
§ 4100.3 Field actlvitles.

The Corporation conducts its field
activities from regional and field offices
around the country. Regional offices
provide coordination of field activities
in support of local programs within the
geographic limits of each region. Field
offices within each region provide
assistance in the development and
support of local programs. A current
directory of all regional and field offices
can be obtained upon request from the
Communications Department,
Neighborhood Reinvestment
Corporation, 1850 K Street NW., Suite
400, Washington, DC 200.

§ 4100.4 Inquiries.
(a) General. All requests for

information, forms, and records should
be addressed to: Communications
Department, Neighborhood
Reinvestment Corporation, 1850 K Street
NW., Suite 400, Washington, DC 20006.

(b) Applications. Applications for the
Corporation's assistance in the
development of NHS programs and
complementary programs and strategies.
or the support of other promising
neighborhood strategies are accepted on
an ongoing basis. Local governmental or
nonprofit entities should submit
completed applications (forms are
available upon request), including
supportive materials, to the Corporation

at the address stated in paragraph (a] of
this section. The Corporation reviews
applications to determine their
readiness for development or support.
Promising applications are selected for
field reviews. Subject to the availability
of the Corporation's resources, the
Corporation may enter into agreements
with top ranking applicants to provide
financial and technical assistance in the
development or support of selected
programs. The application form contains
a list of the criteria used for determining
the readiness and promise of
applications.

(c) Records. (1] The Corporation
maintains such records and information
for public inspection and copying as are
required by the Freedom of Information
Act (5 U.S.C. 552), as that Act may be
amended from time to time. Records are
available for public inspection and
copying during regular business hours
on regular business days at the address
stated in paragraph (a) of this section.
Requests for records should be
submitted in writing and state the full
name and address of the person
requesting the records and a description
of the records or other information
sought that is reasonably sufficient to
permit their identification without undue
difficulty. A request should be submitted
sufficiently in advance of the date
inspection or copying is desired,
preferably by mail. Requests for
information which can be produced only
by processing through an information
system program especially designed for
that purpose are not regarded as
requests for records that must be
disclosed pursuant to the Freedom of
Information Act.

(2) Although the Corporation finds
that the publication of indexes of
statements of policy and interpretations
or administrative staff manuals and
instructions would be unnecessary and
impracticable, such information will be
made available upon request.

(d) Fees forpro viding copies of
records. (1) A person requesting access
to or copies of particular records shall
pay the cost of searching or copying
such record at the rate of $10 per hour
for searching and 10 cents per page for
copying. Records may be furnished
without charge or at a reduced charge
where the Executive Director
determines that waiver or reduction of
fees is in the public interest because
furnishing the information can be
considered as primarily benefiting the
general public. Unless the person
making the request states in his or her
initial request that he or she will pay all
costs regardless of amount, the
Corporation will notify him or her as
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soon as possible if there is reason to
believe that the cost for obtaining
access to and/or copies of such records
will exceed $50. If such notice is given,
the time limitations contained in the
Freedom of Information Act shall not
commence until the person making the
initial request agrees in writing to pay
such cost. The Associate Director of
,Communications is authorized to require
an advance deposit whenever in his or
her judgment such a deposit is
necessary to insure that the Corporation
will receive adequate reimbursement of
its costs. If such a deposit is required,
the time limitations contained in the'
Freedom of Information Act shall not
commence until the deposit is paid.

(2) The Associate Director for
Communications is authorized to waive
payment in instances in which total
charges are less than three dollars.
FRnloc 84-8541 Filed 3-29-84; 8:45 am]

BILNG CODE 0000-00-M

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Parts 2, 5, and 33

Procedures and Practice, and Indian
Education
AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Final rule; technical
amendments.

SUMMARY: This document makes
technical changes to the regulations
regarding Procedures and Practice, and
Indian education. The reason for the
changes is to correct certain references
to regulations of the Secretary of the
Interior and the Office of Personnel
Management.
EFFECTIVE DATE: March 30,1984.
FOR FURTHER INFORMATION CONTACT.
Sam Adams, Acting Chief, Division of
Management Research and Evaluation,
Bureau of Indian Affairs, -1951
Constitution Avenue NW., Washington,
D;C. 20245, telephone number (202) 343-
7684.
SUPPLEMENTARY INFORMATION: The
authority -to issue rules and regulations
is vested in the Secretary of the Interior
by 5 U.S.C. 301 and sections463,and 465
of the Revised Statutes (25 U.S.C. 2 and
9). This final rule is published in
exerciseof rulemaking-authority
delegated-by the Secretary of the
Interior to the Assistant Secretary-
Indian Affairs by 209 DM 8.

The Bureau of Indian Affairs is
publishing-a final rule document that
corrects references in various parts of 25

CFR Chapter I and corrects one
paragraph designation. The corrections
became ,necessary because previous
references cited were changed and the
paragraph designation is numbered
incorrectly.

Since this document contains only
-administrative changes, advance notice
and public comment would have no
impact on the nature of the rule and the3

- are hereby dispensed with in
-accordance with section (b)(B) of 5
U.S.C. 553 (1970). For the same reason,
the 30-day deferred effective date is
dispensed with under the exception
provided in subsection (d)(3) of 5 U.S.C.
553 (1970). Accordingly, these
amendments will -become effective upon
the date of publication of this document
in the Federal Register.

This document does not impact upon
any of the requirements of Executive
Order 12291 and the Regulatory
Flexibility Act since it is only
administrative in content.

The List of Subjects normally required
in rulemaking documents is not included
in this document since the amendments
contained herein are only
administrative.

PART 2-[AMENDED]

References in various Parts of Chapter
I of 25 CFR are hereby amended as
follows:

§ 2.19 [Amended].
-1. In paragraph (c)(2) of § 2.19, Action

by Commissioner on appeal, the
reference to 43 CFR 4.354 and 4.355 is
removed and the reference 43 CFR 4.310
is added. The footnote to §§ 4.354 and
4.355 is removed.

PART 5-AMENDED]

§ 5.2 [Amended]
2. In paragraph (b) of §5.2,

Appointment actions, the reference to 5
CFR 213.3112(a)(7) is removed and the
reference Exception Number
213.3112(a)(7) is added. The footnote to
Section 213.3112(a)(7) of title 5 is
removed.

PART33-[AMENDED]

§ 33.7 [Amended]
3. In § 33.7, Implementing procedures,

paragraph (b)(3) is hereby redesignated
as paragraph (b)[2).

John W. Fritz, -
Deputy Assistant Secretary-Indian Affairs
( (Operations).
[FR Doc. 84-m77 Filed 3-29-84; &45 am]

-BILNG CODE 4310-02-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 601

Statement of Procedural Rules;
Miscellaneous Amendments

AGENCY: Internal Revenue Service;
Treasury.

ACTION: Correction.

SUMMARY: This document contains a
correction to the Federal Register
publication beginning at 48 FR 15623
which set forth miscellaneous
amendments to the statement of
procedural rules, Part 601 of Title 26 of
the Code of Federal Regulations.

EFFECTIVE DATE: The amendments that
are subject of this correction were
effective April 12, 1983. The correction Is
effective on the same date.

FOR FURTHER INFORMATION CONTACT:
Michel A. Daz6 of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
D.C. 20224, Attn: CC:LR:T. Telephone
202-566-3458 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On April 12, 1983, the Federal Register
published miscellaneous amendments to
the statement of procedural rules (48 FR
15623). The amendments were issued
under the authority contained in 5 U.S.C.
301 and 552.

Need for a correction

Subparagraph I of paragraph.4 of the
miscellaneous amendments revised
paragraph (d)(5) of § 601.702. However,
the revised text of paragraph (d)(5)
incorrectly omitted the final sentence of
that revised paragraph.

Correction of Publication

§1601.702 Publication and public
Inspection.

Accordingly, the publication of the
miscellaneous amendments to ihe
statement of procedural rules that was
the subject of FR Doc. 23-9620 is
corrected by adding to the end of the
revised text of paragraph (d)(5) of
§601.702 the sentence, "Information will
not be disclosed, however, concerning
any trade secrets, processes, operations,
style of work, or apparatus, or
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confidential data or any other matter
within the prohibition of 18 U.S.C. 1905."
George H. Jelly.
Director, Legislation andRegulations
Division.
IFR Doc. 84-8503 Filed 3-29-84; 845 am)

ILLING'CODE 4830-01-M

Office of the Secretary

41 CFR Part 10-60

48 CFR Part 1033

Disputes and Appeals

AGENCY: Office of the Secretary,
Treasury.
ACTION: Final rule.

SUMMARY: This rule explains the process
for handling disputes and appeals
arising between the Department of the
Treasury and contractors as the result of
changes made by the Federal
Acquisition Regulations. This is in an
effort to consolidate the acquisition
regulations into a single Title and a
single body of regulations.
EFFECTIVE DATE: April 1,1984.
FOR FURTHER INFORMATION CONTACT.
Thomas P. O' Malley or Susan M.
Hubbard, Office of Procurement, 1500
Pennsylvania Ave., NW., Washington,
D.C. 20220, telephone (202] 566-2586.
SUPPLEMENTARY INFORMATION: This
document changes, without substantive
modification, the citations of the text
previously codified at 41 CFR 10-60.100
through 10-60.204 to 48 CFR 1033.070
through 1033.075.

Background
The Federal Acquisition Regulations

System is established for the
codification and publication of uniform
policies and procedures for acquisition
-by all executive agencies. The
development of this System is in
accordance with the requirements of thE
Office of Federal Procurement Policy
Act of 1974 (P.L. 93-400), as amended b3
Pub. L. 96-83.

Under Federal Acquisition Regulation
1.301 and 1.303 which become effective
April 1, 1984, each agency is to codify
under the assigned chapter in Title 48,
Code of Federal Regulations, any agenc:
acquisition regulation that controls the
relationship between the agency and
contractors or prospective contractors.
This is in an effort to consolidate the
acquisition. regulations into a single Titi
and a single body of regulations.

As explained herein, this rule merely
recodifies material currently at 41 CFR
Part 10-60 into 48 CFR Part 1033. The

'former citation refers to the rules of the

General Services Administration's
Board of Contract Appeals (GSBCA)
pertaining to disputes and appeals
published at 41 CFR Part 5-60; the new
citation refers to such rules of the
GSBCA now pending publication at 48
CFR Part 533. Although minor technical
and stylistic changes have been made to
the Treasury rule, no substantive
modifications have been made. For
these reasons, the Department of the
Treasury has determined that notice and
public procedures and a delayed
effective date, normally required by 5
U.S.C. 553(b) and (d), respectively, are
unnecessary with respect to this rule.

Executive Order 12291

In accordance with the memorandum
from David Stockman, Director, Office
of Management and Budget, to Donald
Sowle, Administrator, Office of Federal
Procurement Policy, and Christopher
DeMuth, Administrator, Information and
Regulatory Affairs, dated October 4,
1982, this rule is exempt from the
provisions of Executive Order 12291.

Regulatory Flexibility Act

This rule was reviewed under the
Regulatory Flexibility Act of 1980, Pub.
L. 96-354, which requires preparation of
a regulatory flexibility analysis for any
rule which is likely to have a significant
economic impact on a substantial
number of small entities. Since this rule
reformats existing procurement policies
to comply with the FAR structure and
does not promulgate any new
procurement policies which would
impact the public, the Department of the
Treasury certifies that this rule will not
have a significant economic impact on a
substantial number of small entities.
Therefore, no regulatory flexibility
analysis has been prepared.

List of Subjects in 48 CFR Part 1033

Department of the Treasury
Acquisition/Procurement Regulations,
Disputes and appeals, Government
procurement

The revisions are as follows:

PART 10-60--PROCEDURES FOR
SETTLING CONTRACT DISPUTE
APPEALS

e 1. Part 10-60 of Title 41, Code of
Federal Regulations is removed.

2. Part 1033 of Title 48, Code of
Federal Regulations is amended by
establishing Chapter 10, consisting of
Part 1033 to read as set forth below:

Chapter 10-Department of the Treasury
Acqulsltlon/Procurement Regulation

SUBCHAPTER E-GENERAL
CONTRACTINlG REQUIREMENTS

PART 1033-DISPUTES AND APPEALS

S.c.
1033.070 Treasury contract appeals to be

heard by General Services
Administration Board of Contract
Appeals

1033.071 Rules regarding contract dispute
appeals.

1033.072 Notice of appeaL
1033.072-1 Filing.
1033.072-2 Forwarding of appeals.
1033.073 Appeal file.
1033.074 Treasury representation before the

General Services Administration Board
of Contracts Appeals.

1033.075 Effective date.
Authority: Office of Federal Procurement

Policy Act of 1974, Pub. L 93-400, as
amended (41. U.S.C. 401 note) and Pub. L 95-
563 (41 U.S.C. 601-613].

§ 1033.070 Treasury contract appeals to
be heard by General S:!rvfces
Admnl stratlon Board of Contract Appeals.

The General Services Administration
Board of Contract Appeals (herein
called the Board) is the designated and
authorized representative of the
Secretary of the Treasury in hearing,
considering, and determining, as fully
and finally as would the Secretary, all
appeals of decisions of contracting
officers filed by contractors on disputed
questions taken pursuant to the
provisions of contracts (other than
contracts of the Comptroller of the
Currency) when such appeals require
the determination by the Secretary or a
duly authorized representative.
(Formally 41 CFR 10-60.100.]

1033.071 Rules regarding contract dispute

appeals.
The rules and regulations pertaining

to the appeals of General Services
Administration contract disputes
prescribed in or pursuant to Part 533 of
this title and this part shall govern the
appeal of all contract disputes with the
Department of the Treasury, or with any
bureau (other than the Comptroller of
the Curency) or other organization in
the Department of the Treasury, except
for the rules entitled "Notice of appeal",
"Request, preparation and submission,"
"Payment of claims", now contained in
Part 533 of this title. Wherever the rules
of the GSA Board in Part 533 of this title
refer to the General Services
Administration (or GSA] or the
Administrator or the General Counsel.
GSA, there shall be substituted the
terms Department of the Treasury, the
Secretary or the General Counsel,

Federal Reolster if Vol. 49 No. 63 / Friday, March 30, 19134 / Rules and Regulations
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Department of the Treasury,
respectively. (Formerly 41 CFR 10-
60.200.)

1033.072 Notice of appeal.

1033.072-1 Filing.
A notice of appeal must be in writing,

and shall be filed with the office of the
contracting officer from whose decision
the appeal is taken. The notice of appeal
must be mailed or otherwise filed with
the contracting officer within the'time
specified therefor in the contract, or as
allowed in applicable provisions of
regulation or law. (Formerly :41 CFR 10-
60.201-1.)

1033.072-2 Forwarding of appeals.
When a notice of appeal in Any form

has been received by the contracting
officer, he or she shall endorse thereon
the date of mailing and the date of
receipt (or the date of receipt only, if
otherwise conveyed) and within 20 days
shall forward said notice of appeal,
together with the envelope in which
same was enclosed, to the Board with a
copy to the General Counsel,
Department of the Treasury,
Washington, DC 20220. Following
receipt by the Board of the original
notice of appeal fwhether through the
contracting officer or otherwise), the
contractor, the contracting officer, and
the General Counsel, Department of the
Treasury, will be advised promptly
thereof, and the contractor will be
furnished a copy of the Board's rules.
(Formerly 41'CFR 10-60.201-2.)

1033.073 Appeal file.
Following receipt of a notice of

appeal, the contracting officer shall
promptly, and in any event within 30
days, compile and transmit to the
General Counsel, Department of the
Treasury, two (2] copies of the appeal
file as prescribed in Part 533 of this title.
The General Counsel will submit the
appeal file to the Board as promptly as
possible after receipt of the Board's
request therefor, and in any event so as
to reach the Board within 45 days after
such receipt. (Formerly 41 CFR 10-
60.202.)

1033.074 Treasury representation before
the General Services Administration Board
of Contract Appeals.

The General Counsel of the
Department of the Treasury will assure
•representation of the interests of the
Government in proceedingg before the
General Services Administration Board
of Contract Appeals. Allofficers and
employees of the Department of the
Treasury will appearand give testimony
as required and will cooperate with the
General Services Administration Board

of Contract Appeals and Government
counsel in the processing of appeals so
as to assure their speedy and just
determination. (Formerly 41 CFR 10-
60.203.)

1033.075 Effective date.
The regulations in 1033.070-1033.075

are effective on April 1,1984. The
regulations in this part shall apply to all
cases now pending or in which appeal
from the contracting officer's decision is
taken on or after the effective date.
[Formerly 41 CFR 10-60.204.)
David E. Pickford,
Acting Assistant Secretary (Administration).
[FR Doe. 84-8485 Filed 3-29-84; 8:45 am)

BILLING CODE 4810-25-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 4100

Grazing Administration, Exclusive of
Alaska

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rule correction.

SUMMARY: A final rulemaking amending
the regulations in Part 4100 of Title 43 of
the Code of Federal Regulations
regarding grazing on public lands was
published in the Federal Register on
February 21, 1984 (49 FR 6440). The
publication contained a number of
errors which are corrected by this
notice.
ADDRESS: Any inquiries or suggestions
should be sent to: Director (220), Bureau
of Land Management, 1800 C Street
NW., Washington, D.C. 20240.
FORFURTHER INFORMATION CONTACT.
Mr. Robert Alexander (202) 653-9210; or
Mr. RichardMiller (202) 343-8735.
SUPPLEMENTARY INFORMATION: The
corrections are as follows:

1. On page 6449, right column,;
§ 4100.0-2, item 2, is corrected by
removing the semicolon following the
words "public lands" and replacing it
with a comma, and by removing the
semicolon following the words "public
range" and replacing it with a comma.

2. On page 6449, right column,
§ 4100.0-3(d) item 3.c, is corrected by
inserting a closing parenthesis following
the citation "118(d)" where it appears,
and correcting item d. by removing the
period at the end of the first sentence in
paragraph (e) and replacing it with a
semicolon followed by the word "and".

3. On page 6450, left column, § 4110.0-
5, item f, is corrected by removing it. As
discussed in the preamble, item f was

replaced irr final rulemaking by a now
definition of "consultation, cooperation
and coordination," found at item h. The
proposed revision was inadvertently
retained in the final rulemaking.

4. On page 6450, center column,
§ 4100.0-5, is corrected by inserting the
word "and" following the word "shell"
where it appears,

5. On page 6450, right column,
§ 4110.3-1(c), item ii.b., Is corrected by
removing the citation"§ 4110.5" where It
appears and replacing It with the
citation "§ 4130.1-2".

6. On page 6451, center column,
§ 4110.4-2(b), is corrected in line 6 by
removing the comma and Inserting a
parenthesis preceding the word"national" where it first appears and
closing the parenthesis following the
word "etc.", and the word "waver" in
line 13 is corrected to read "waiver",

7. On page 6452, center column,
§ 4120.3-3[b), is corrected by removing
the word "improvement" where it first
appears and replacing it with the word
"improvements".

8. On page 6452, center column,
§ 4120.3-3(c), is corrected by removing
the words "or wells" where they first
appear.

9. On page 6452, center column,
§ 4120.3-6(b), is corrected by inserting
the word "or" following the word"objectives" where it appears.

10. On page 6453, left column,
§ 4130.1-1(a), is corrected by removing
the word "affecting" where it appears In
the first sentence and replacing it with
the word "affected" and removing the
word "required", where it appears In the
second sentence and replacing it with
the word "require".

11. On page 6453, left column,
§ 4130.1-2(c), is corrected by removing
the word "applicants," and replacing it
with the word "applicant's".

12. On page 6453, left column,
§ 4130.2(a), is corrected by removing the
semicolon following the word "title" and
replacing it with a period.

13. On page 6453, center column,
'§ 4130.5(b), is corrected byremoving the
word "and" following the word "bulls",
inserting a period following the word"sanitation" and removing the
semicolon and the word "and" and
replacing it with a period.

14. On page 6453, right column,
§ 4130.6-2, is corrected by placing the
following paragraphs immediately
following paragraph (d):

"(e) The kinds of indigenous animals
authorized to graze under specific termni
and conditions;

"(f) Provision for livestock grazing to
be temporarily delayed, discontinued or
modified to allow for the reproduction,
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establishment, or restoration of vigor to
plants, or to prevent compaction of wet
soils, such as where delay of spring
turnout is required because of weather
conditions or lack of plant growth; and

"(g) The percentage of public land use
determined by the proportion of
livestock forage available on public
lands within the allotment compared to
the total amount available from both
public lands and those owned or
contrblled by the permittee or lessee."

15. Beginning on page 6453, right
column, § 4130.6-3 (e), (f), and (g) are
removed in their entirety.

16. Onpage 6454, left column,
§ 4130.7-2(b) is corrected by removing
the word "amount" where it appears
and replacing it -with the word "among".

17. On page 6454, center column,
§ 4130.7-3, is corrected by adding a
closing parenthesis to the citation "(43
U.S.C. 1734(a)".

18. On page 6454, right column.
§ 4150.4-2, is corrected by inserting the
word "or" before the figure "§ 4150.4-
1(c)" where it appears.

19. On page 6455, left column,
§ 4160.3(c), is amended by placing a
period after the word "appeal" in the
third sentence and deleting the
remainder of the sentence. As presently
written, the final words of this sentence
refer to paragraphs 4160.3 (d) and (e)
which are deleted by the final
rulemaking at page 6455, center column,
item 45 c.

20. On page 6454, right column,
§ 4160.1-1 inserted a new second
sentence that should have replaced the
second sentence of the existing
regulation. The second sentence of
section 4160.1-1 is removed because it is
inconsistent with the new sentence.

21. On page 6455, center column, item
46, is corrected by inserting the words
"or lessee" following the word
"permittee".

Dated. March 27,1984.
Leona A. Power,
A cting Assistant Secretay of the Interior.
[FR Doc. 84-&3 Filed 3-a-8t4 8.45 to]

BILLING CODE 4310-84-M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Parts 2 and 97

Restrictions on Amateur Service Use
of the 1900-2000 kHz Band Imposed
Due to LORAN-A Operations.

AGENCY:. Federal Communications
Commission. -

ACTION: Final rule.

SUMMARY:. The Federal Communications
Commission amends Parts 2 and 97 of

its Rules to remove restrictions on
Amateur Service use of the 1900-2000
kHz band which were imposed due to
LORAN-A radiolocation operations.
This action eliminates provisions now
obsolete because of discontinued
LORAN-A operations.

EFFECTIVE DATE: March 27, 19.

FOR FURTHER INFORMATION CONTACT:
Mr. Fred Thomas, Office of Science and
Technology, 2025 M Street, NV.,
Washington, D.C. 20554, (202) 653-8171.

List of Subjects

47 CFR Part 2

Frequency allocations.

47 CFR Part 97

Radio.

Order

In the Matter of Amendment of Parts 2 and
97 to remove restrictions on Amateur Service
use of the 1900-2000 kHz band due to
LORAN-A operations.

Adopted. March 22,194.
Released: March 27, 1984.
By the Commission.

1. In General Docket 80-739,
Implementation of the 1979 World
Administrative Radio Conference (FCC
83-511,49 FR 2357), footnote NG15 to
the Table of Frequency Allocations
contained in Section 2.105 was modified
to provide continued protection from
harmful interference to Canadian
LORAN-A radiolocation operations in
the 1900-2000 kdz band until January 1,
1984. There is no reason to continue
protection to the Canadian LORAN-A
radiolocation operations, as they were
discontinued on December 31,1983.
Therefore, this Order modifies the Table
of Frequency Allocations by removing
footnote NG15 and by modifying
footnote US290, which makes reference
to footnote NG15. Further, Part 97,
governing the Amateur Radio Service, is
also modified to remove restrictions on
amateur use which were imposed to
protect the LORAN-A operations. The
appropriate modifications to Parts 2 and
97 are listed in the Appendix.

2. Because this amendment simply
removes obsolete restrictions on
spectrum use and is to the benefit of
FCC licensees, compliance with the
prior notice and effective date
provisions of the Administrative
Procedure Act (5 U.S.C. § 553) is
unnecessary.

3. Accordingly, It is ordered, that
effective March 27,1984, §§ 2.106, 97.61
and 97.185 are amended as set forth in
the Appendix. Authority for this action
is contained in Sections 4(i) and 303(r) of

the Communications Act of 1934, as
amended.

4. For further information about this
item contact Fred Thomas, (202] 653-
8171.

Federal Communications Commission.
William J. Tuicarico,
Secretoly.

Appendix

Parts 2 and 97 of Chapter I of Title 47
of the Code of Federal Regulations are
amended as follows:

PART 2-[AMENDFD]

A. Part 2 Frequency Allocations and
Radio Treaty Matters; General Rules
and Regulations.

1. Section 2.106 is amended by
removing footnote designation NG15 at
column 5 for the 1900-2000 kHz band, by
removing the text of footnote NG15 in its
entirety from the list of footnotes
following the Table of Frequency
Allocations and by revising the text of
footnote US290 at the list of footnotes
following the Table of Frequency
Allocations.

§2.106 Table of Frequency Allocations.

UrrED STATES TABLE

kHzkHz

(4) ()

RMOUCCAT ON RADO CAMONU-MC0-ZV=0

. * * * *

USZSo In the band 19c0-z2oo kHz amateur
stations may continue to operate on a
secondary basis to the radiolocation service,
pending a decision as to their disposition
through a future rule making proceeding in
conjunction with the implementation of the
standard broadcasting service in the 1625-
1703 kHz band.

PART 97-AMENDED

B. Part 97 Amateur Radio Service.
1. Section 97.61 is amended by

amending paragraph (a) by changing the
first entry in the table to read 1800-2000,
by removing the second entry in the
table in its entirety, and by removing the
texts of paragraphs (b]1] and (b][2).
while reserving their paragraph
designators.

§ 97.61 Authorized frequencies and
emissions.

(a)***
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(b] Limitations:
(1) [Reserved]
(2] [Reserved]

2. Section 97.185 is amended by
amending § 97.185(b) by removing
limitation designator one (1) in the table
and by amending subsection 97.185(c)
by removing the text of limitation one
(1) in its entirety, while reserving its
designator.

§ 97.185 Frequencies available.

FREQUENCY OR FREQUENCY BANDS

UrmRations

kHz:

(c) Limitations:
(1] [Reserved.]

iFR Doc. &4-545 Filed3-29-84; 8:45 am]

BIULNG CODE 6712-01-4

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 1

[OST Docket No. 1; Amdt. 1-192]

Organization and Delegation of
Powers and Duties; Emergency
Preparedness Functions of the
Maritime Administration

AGENCY: Department of Transportation
(DOT], Office of the Secretary.
ACTION: Final rule.

SUMMARY: This amendment revokes the
separate delegation to the Maritime
Administration (MarAd) to carry out
defense mobilization and emergency
preparedness functions, since MarAd
has now been integrated into DOT's
general plan for defense mobilization
and emergency preparedness of all
civilian transportation.

DATE: The effective date of this
amendment is March 30, 1984.
FOR FURTHER INFORMATION CONTACT.
Robert I. Ross, Office of the General
Counsel, C-50, Department of
Transportation, Washington, DC (202)
426-4723.
SUPPLEMENTARY INFORMATION: Since
this amendment relates to Departmental
management, procedures, and practice,
notice and comment on it are
unnecessary and it may be made
effective in fewer than thirty days after

publication in the Federal Register.
When MarAd was transferred to DOT

from the Commerce Department In 1081,
the existing delegation to MarAd to
conduct defense mobilization and
emergency preparedness was left In
force pending integration of MarAd's
responsibilities into the DOT-wide plan
for defense mobilization and emergency
preparedness of all United States
civilian transportation. This plan Is
carried out for the Secretary by the
Office of Emergency Transportation in
the Research and Special Programs
Administration; that office has
completed the integration of MarAd Into
its DOT-wide plan and there is no longer
any reason for a direct delegation to
MarAd.

List of Subjects in 49 CFR Part 1
Authority delegations (government

agencies]; Organization and functions
(government agencies].

PART 1-[AMENDED]

§ 1.66 [Amended]
In consideration of the foregoing,

§ 1.66 of Part 1 of Title 49, Code of
Federal Regulations, is amended by
removing paragraph (p).

Authority: 49 USC 322.
Issued in Washington, DC, on March 15,

1984.
Elizabeth Hanford Dole,
Secretary of Transportation.
[FR Dac. 84"W65 Filed 3-29-W: 8:4- ami
BILLING CODE 4910-62-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE

CORPORATION

12 CFR Parts 332 and 337

Check-Guaranty and Credit Card;
Sponsorship Programs

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Withdrawal of proposed
rulemaking.

SUMMARY. The Federal Deposit
Insurance Corporation (the "FDIC")
hereby gives notice that it has
withdrawn its outstanding proposed rule
published on June 12,1981 (46 FR 31018]
that would have specifically authorized
nonmember insured banks to conduct
check-guaranty and credit card
sponsorship programs, subject to fixed
limitations on risk. The proposal, which
was intended to remove an uncertainty
concerning the applicability of existing
regulatory proscriptions to these
programs, is being withdrawn because
of its stale date. The FDIC is currently
considering a new proposal which
would have the same effect as the June
12,1981 proposal and which reflects
commentary received as a result of the
earlier proposal.

DATE: The withdrawal is effective March
30,1984.

FOR FURTHER INFORMATION CONTACT.
Ms. Janis R. Blake, Attorney, Legal
Division, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, D.C. 20429, (202) 389-4271.

By Order of the Board of Directors, March
26,1984.

Federal Deposit Insurance Corporation.

Hoyle L. Robinson,
Executive Secretary.

[FR Doc. 84-8500 Filed 3-29-84: 45 am]

BILLING CODE 6714-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 240

[Release Nos. 33-6519; 34-20785; File No.
S7-12-841

Electronic Filing, Processing and
Information Dissemination System

AGENCY: Securities and Exchange
Commission.
ACTION: Solicitation of comments.

SUMMARY: The Commission today is
publishing a release requesting
indications of interest from companies
in participating in a pilot electronic
filing, processing and information
dissemination system. The judgment and
experience of companies participating in
the pilot operation will influence the
development and specifications of the
system. The release includes a
questionnaire directed to potential
participants in the pilot which Is
designed to provide the Commission
with information necessary to
implement the pilot. The Commission
expects experience with the pilot system
to assist it in the creation of an
operational electronic filing, processing
and dissemination system Which will
permit corporations to make their
required filings electronically and allow
investors, securities analysts and the
public to instantly access such
information on home and business
computer screens. The Commission also
is soliciting comments from securities
analysts arid other potential users of the
electronic disclosure system.
DATE: Comments and questionnaires
should be received on or before May 11,
1984.
ADDRESS: Comments and questionnaires
should be addressed in triplicate to
George A. Fitzsimmons, Secretary,
Securities and Exchange Commission,
450 5th Street, NW., Washington, D.C.
20549. All comment letters should refer
to File No. S7-12-84. All comments
received will be available for public
inspection and copying in the
Commission's Public Reference Room,
450 5th Street, NW., Washington, D.C.
20549.
FOR FURTHER INFORMATION CONTACT.
Herbert Scholl (202) 272-2589, Division
of Corporation Finance, Securities and
Exchange Commission, 450 5th Street,
NW., Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Commission is seeking volunteer
registrants to participate in a pilot
electronic disclosure system, designated
"EDGAR" for Electronic Data Gathering,
Analysis and Retrieval. which il1 begin
in September 1984. The pilot program's
equipment specifications and processing
systems will be based, in large part, on
the information derived from the
response to the attached questionnaire.
Accordingly, only those registrants
which complete .the questionnaire will
be eligible to file electronically during
the pilot period. Therefore, all
registrants who are potentially
interested in participating are urged to
complete the questionnaire.

The remainder of this release sets
forth background on the development of
EDGAR. Information concerning the
pilot program, a questionnaire to be
completed by potential participants and
a solicitation of comments from other
registrants and potential users of the
electronic disclosure system.

L Background

Technological developments have
revolutionized information analysis and
distribution in the financial community.
The traditional paper-supported system
of data processing and reporting is being
replaced by sophisticated electronic
communication and data management
systems. Computer literacy, instant data
retrieval and electronic mail are having
a profound impact on information
gathering and dissemination.

The Commission has studied these
developments with great interest. It has
recognized for some time that the
potential use of the information
contained in corporate filings has not
been fully realized by analysts or
investors. With the adoption of the
integrated disclosure system, which
provides for a uniform disclosure system
under the Securities Act of 1933 and the
Securities Exchange Act of 1934,1 a new
data base framework for filed
information has been created. The
Commission is committed to providing
the public with convenient and
immediate access to this data base.

Accordingly, the Commission has
formed a Computer Task Force with the
purpose of determining, in conjunction

'Release No. 33-23 (.farch 3.1932) [47 FR
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with the Mitre Corporation, 2 the most
effective and efficient means of using
computer technology to improve the
receipt, storage, review and
dissemination of filed information. The
Task Force is seeking to develop the
requirements for the EDGAR
operational system, which will permit
registrants to make their required filings
electronically, provide investors with
instant access to Commission
information on their computer screens,
and provide the Commission with the
capability to process and analyze filings
on an electronic basis. Such a system
should reduce registrants' costs, improve
the dissemination of information to
investors and accelerate Commission
reviews.
II. Pilot Program

In furtherance of these objectives, a
"request for proposals" (RFP) has been
issued seekingproposals from
contractors to install and support a pilot
program to test electronic filing,
processing and dissemination on a
limited basis.2 The solicitation period
closed'on March 9 and the Commission
anticipates award of the contract in
May.

The Commission is establishing a pilot
branch within the Division of
Corporation Finance. The branch will
begin processing and reviewing
electronic filings in September 1984. The
number of filings being processed
electronically will increase as
familiarity with the new system
develops. When the pilot program is
fully operational, the Commission
anticipates that up to 1,000 registrants
will be able to participate. 4

'Mitre Corporation is a Federal contract research
center.

Copies of the RFP are available from the
Commission's Public Reference Room.

4Investment company filings, which are handled
by the Division of Investment Management vill not
be included In the pilot program.

The pilot branch also will evaluate
various decision support systems
(including data base access) and office
automation tools, as well as test new
automated selective review techniques.
The judgment and experience of the
participation companies and the
Commission with the pilot operation will
determine, in large part, the
configuration of the fully operational
system.

The Commission therefore is seeking
volunteer companies will file their
required disclosure documents
electronically. The potential savings and
efficiencies provided by electronic filing
should be attractive to many registrants,
and the Commission-encourages
registrants to take advantage of these
benefits. Limitations on filing formats
and graphics will be kept to a minimum
during the test period.

In order to provide the Commission
with the information necessary to
establish the pilot, interested companies
are requested to fill out the attached two
part questionnaire. The first part
provides general information about the
registrant and the name of the person to
contact for further information. The
second part requests information on
potential cost savings and technical
data, such as requirements for electronic
filing and computer storage capacity,
which the Commission will use in
developing the system's technical
specifications.

After the Commission evaluates the
responses to the questionnaire, it will
contact registrants directly to explore
more fully the mechanics of
participating in the pilot program.

The Commission recognizes that
certain of its current rules and
regulations concerning signatures, fee
receipt and general filing reqbirements
will need to be revised. Commentators
are requested to suggest rules that may

need revisions and to recommend
specific changes. Following the award of
the pilot contract, the Commission will
take necessary steps to accommodate
the pilot system.

III. Solicitation of Comments

The Commission also is requesting
comments on EDGAR from potential
users, such as securities analysts and
investors, as well as from registrants
who initially may not wish to participate
in the pilot. The Commission is seeking
specific information on the estimated
annual dollar benefits which may accrue
from the electronic system, Information
on potential cost savings (printing,
delivery, clerical, etc.), expedited
delivery times and immediate
information access for purpose of
research, analysis, and investment
decisions is sought. The Commission
also is interested in (1) whether
commentators would be willing to invest
in hardware or software, assuming a
reasonable cost, to view Commission
filings on their computer screens; (2)
whether the ability to analyze and
compare individual data items (e.g.,
sales, income, names of directors,
management's discussion and analysis)
found in Commission filings, with or
without additional software, is
important to effective hse of the system;
and (3) if so, which items are important.
Responses to these questions will aid
the Commission as it constructs Its
system to meet the needs of investors
and the business and financial
communities.

By the Commission.

Dated: March 22,1984.

George A. Fitzsimmons,
Secretary.

BILLING CODE 80O10-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 282

[Docket No. RM82-22-001 and Docket No.
RM83-48-001]

Natural Gas Policy Act; Termination of
Rulemaking Dockets; Miles
Laboratories, Inc. and Church and
Dwight Co., Inc.

Issued: March 26,1984.

AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Order denying rehearing.

SUMMARY: On January 6, T984, the
Federal Energy Regulatory Commission
(Commission) issued Order No. 354,
terminating fifteen rulemaking dockets.
Order No. 354 withdrew two Notices of
Proposed Rulemaking and denied 13
petitions for rulemaking.

The Commission received two timely
requests to rehear Order No. 354 from
Miles Laboratories, Inc., Docket No.
RM82-22--0O1, and from Church and
Dwight Company, Inc., Docket No.
RM83-48-001. For exemptions from
incremental pricing for citric acid
(Miles] and sodium bicarbonate used in
animal feed (Church and Dwight). In this
order, the Commission denies these
requests for rehearing.
DATE: This order denying rehearing is
effective March 26,1984.
FOR FURTHER INFORMATION CONTACT.
Elizabeth Withnell, Office of the
General Counsel, Rulemaking and
Legislative Analysis, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NW., Washington, D.C.
29428, (202) 357-8033.

I. Introduction
The Federal Energy Regulatory

Commission (Commission) is denying
requests to rehear Order No. 354 1 which
were submitted by Miles Laboratories,
Inc. (Miles), in Docket No. RM82-22-001,
and by Church and Dwight Company,
Inc. (Church and Dwight), in Docket No.
RM83-48-001. Order No. 354 among
other actions; denied petitions for
rulemaking filed by the two companies
requesting exemptions from incremental
pricing for citric acid (Miles) and sodium
bicarbonate used in animal feed (Church
and Dwight).

Termination of Rulemaking Dockets. Docket No.
RM9-50-O00. et al., issued Jan. 6. 1984. 49 FR 1525
(jan. 12.1984).

II. Discussion

A. Miles Laboratories, Inc.

Miles Laboratories, Inc. is one of two
manufacturers of citric acid. Miles
petitioned the Commission to exempt
the boiler fuel use of natural gas to
manufacture citric acid, arguing that
production of this chemical is food
processing exempt from incremental
pricing surcharges under section 206(b)
of the Natural Gas Policy Act (NGPA),
15 U.S.C. 3346(b) (1981).2 In Order No.
354, the Commission denied the petition.
The Commission noted that Miles had
failed to file its request for exemption by
the date the Commission had set for
consideration of agricultural exemptions
under section 206(b) of the NGPA. The
Commission was also not convinced
that the exemption should be granted in
any case because citric acid is not a
food and therefore its production is not
food processing, as that term is used in
the Commission's regulations. Nothing
in Miles' rehearing request persuades
the Commission to change this view.

Miles disputes the Commission's
authority to establish a date by which
petitions for exemptions had to be filed,
arguing that the NGPA requires the
Commission to exempt any agricultural
use. The Commission believes that its
decision to require the filing of requests
for exemption by a date certain fully
comports with its Congressional grant of
discretion to administer the incremental
pricing program. 3 The Commission has
initiated five separate rulemaking
proceedings regarding the scope of
exemptions under section 206 of the
NGPA, spanning a period of nearly three
years.4 The Commission has not

2 
Section 206[b) exempts agricultural users of

natural gas from surcharges designed to recoup
increases In the average coat of natural gas.
Agricultural uses of natural gas include gas used for
agricultural production, natural fiber production.
natural fiber processing, food proceasing food
quality maintenance. irrigation pumping or crop
drying. 15 U.S.C. 334t[b)(3)tA) (1932).

a See. e.g. H.R. Rept. No. 1752. 93th Cong. 2d
Sess. 91. reprintcdin 1978 U.S. Code Cong, & Ad.
News 883.9012.

4 Regulations Implementlng theoncrental
Pricing Provisions of the Natural Gas Policy Act of
1978. Docket No. RM79-14-OD0 Issued Sept. 2& 1979
(Order No. 49). 44 FR 5772 (Oct. 5.1979):
Agricultural Uses Exemption: Interim Rule
Amending Commission's Regulations under the
Natural Gas Policy Act of 1970. Docket No. R1,O-
75-000. issued Oct. 6. 18, 45 FR 67270 (Oct. 9.
1980): Definition of Agricultural Use- Incremental
Prlcing; Final Rule. Docket No. RWMEO-45-0',. Insued
Dec. 5.19SO (Order No. 114), 45 FR 82915 (Dec. 17.
1980); Incremental Pricing. Final Rule. Dackt No.
RM8.-18-000. Issued Sept 24. 1931 (Order No. 177].
46 FR 50000 (Oct. 9.1931): Definition of Agricultural
Use. Docket No. RM81-17-.00. Issued Nov.1. 1931.
(Order No. 189). 46 FR 57469 (Nov. 24.1931).

foreclosed the possibility of janting
additional exemption requests. It
nevertheless believes that those filing
petitions asking the Commission to
initiate a new rulemaking docket on
agricultural exemptions must provide
clear evidence that would warrant
committing additional agency resources
to this area. Miles has not sustained that
burden. In any case. the Commission's
decision to deny Miles' petition for
rulemaking was not predicated solely on
Miles' delay in filing its request, but
primarily on the Commission's view that
citric acid is a chemical additive and not
a food and therefore its manufacture is
not food processing.

The Commission has decided that the
constituent chemicals that may
eventually be combined with other
ingredients to form "food" must
themselves be "food" prior to the act of
being combined in order for their
separate manufacture to be considered
food processing. The fact that food may
eventually result from the hddition of
chemicals or that the chemicals may
eventually be considered as part of food
does not mean that the chemical, by
itself, is food. Citric acid is a chemical
used in food in a variety of ways. Its
manufacture, however, is not the
manufacture of food and is therefore not
food processing."

Miles disagrees with this substantive
finding. To support its position, the
company notes that citric acid is listed
in the Food Chemical Codex (FCC), "an
authoritative compilation of foods and
food additives." The inclusion of citric
acid in the FCC, however, does not
make citric acid a food.

The FCC contains specifications for
over 450 chemical additives that
contribute to the appearance, flavor,
preservation or other aspects of food.
While some of these chemicals may
themselves be regarded as food, it
would be inappropriate under the law to
exempt the manufacture of any these
products simply by virtue of their
inclusion in the FCC.

The company also argues that the
Commission's distinction between
organic chemicals added to food and
discrete food substances, such as spices,
"does not withstand analysis because
many organic chemicals which the
Commission regards as food are
chemical additives." The Commission
regards as "food" those items that are
generally considered by the industry to

I See aLa Definition of Agricultural Use:
Incremental Pricing. Final Rule. Docket No. RM2O-
48- 0. Issued Dec. 510, (Order No."1141.45 FR
82915 (Dec. 17. 1980) (the processing of agricultural
products and by.products does not constitute food
processing].
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be food and are so classified by the
Office of Management and Budget
(OMB] in its Standard Industrial
Classification Manual (SIC Manual).e in
the SIC Manual, citric acid is not a food.
Recognizing that the SIC Manual is not
the only source of information on what
is food, the Commission also classifies
as "food" those items that are
commonly considered food.

Spices are listed as food preparations
in the SIC Manual (SIC. Code 2099
Miscellaneous Food Preparations and
Kindred Products, Food Preparations,
Not Elsewhere Classified). Spices are
also the kind of products commonly
regarded as food. Although they are
added to foods, they are also sold
separately as discrete products.
Monosodium glutamate, which the
Commission also regards as food, is not
categorized as food by the SIC Manual
but; like spices, it is a discrete product
that is available separately from the
products in which it may be used.' Citric
acid is not a discrete product like spices
that is available separately from the
food products in which it is used.'

Finally, Miles points out that granting
the company the requested exemption
would have only very narrow
implications. The Commission disagrees.
A large number of chemicals used in
food potentially could 'be exempt from
incremental pricing under Miles'
definition of food processing. The
Commission's decision to draw. the line
at seasonings akin to spices reflects its
view that at some point in the food
production chain the manufacture of a
substance becomes sufficiently
attenuated to lose its distinction as a

'The SIC Manual, while initially-published as a
government statistical tool, is now widely used by
private industry. Office of Management and Budget,
Standard Industrial Classification Manual 3 (1972).

' The same analysis holds true for naturally-
occurring vitamins which also have ar incremental
pricing exemption for boiler fule used in their
production.

I The Commission is not alone in distinguishing
food on the basis of its availability as a discrete
poduct. In determining that the 'use of natural gas
to produce food-grade salt is an essential
agricultural use, the Department of Agriculture used
a similar analysis, which Miles quotes in its
rehearing petition.

The NGPA does not permit distinction in
determining the types of food products to be
cirtified as essential agricultural uses. Instead, its
language indicates that all food products are to be
so certified. The production of food-grade salt
should be included in the list of essential
agricultural uses under section 401[f](1)(A because
it is manufactured under food-grade standards for
sanitation and cleanliness, is used as a food
additive for preservative, and is sold in retail stores
for food use. Proposed Amendment Regarding
Certification of Essential Agricultural Uses and
Requirements; Natural Gas Policy Act, 48 FR 23438,
23439 (May 25.1983).

food. The Commission believes that the
manufacture of citric acid is at this
point. Miles' request for rehearing
accordingly is denied.

B. Church and Dwight Company, Inc.

Church and Dwight Company, Inc.
produces sodium bicarbonate which is
used to adjust the content of the rumen
of cattle in order to increase feed
efficienty. Church and Dwight petitioned
the Commission to exempt the boiler
fuel use of natural gas in the production
of sodium bicarbonate because, in their
view, the substance is an animal feed.
The Commission denied the petition in
Order No. 354 on the basis that sodium
bicarbonate is a non-feed ingredient
added to animal feed, the primary
purpose of which is not to provide
nutrition but to promote the conversion
of animal feed. The company disputes
the Commission's decision.

When the Commission issued the final
rule exempting from incremental pricing
the boiler fuel use of natural gas in the
manufacture of animal feed,9 sodium
bicarbonate was not included as an
exempt animal feed. Church and Dwight
argues that because it filed comments in
the docket and because those comments
were not cited in the Commission's final
rule, its exclusion could only have been
accidental. The Commission considered
all comments submitted and arguments
made before issuing its final rule.
Nevertheless, the Commission wishes to
point out that if Church and Dwight
believed a clarification of the
Commission's decision was necessary,
the time to request such a clarification
was during the statutory rehearing
period following issuance of the final
order. Church and Dwight, however, did
not request rehearing.

Church and Dwight makes reference
to its compliance with unspecified
Federal and state animal feed
regulations. The implication of this
reference is apparently that such
compliance proves the company
manufactures animal feed. The
Commission disagrees. Because Church
and Dwight produces a regulated
component of animal feed does not
prove that it is an animal feed
manufacturer. In implementing the
NGPA, the Commission has the
responsibility to determine precisely
which facilities qualify under the
exemption categories in Section 206 of

" Incremental Pricing. Final Rule. Docket No.
RMO-18-000. issued SepL24. 1981 (Order No. 177).
46 FR 50060 (Oct. 9, 191).

the NGPA. 10
The company further contends that

sodium bicarbonate is an important
element in proper animal digestion and
thus qualifies as an animal feed: In
reaching the contrary conclusion, the
Commission first consulted the SIC
Manual for animal feed. Sodium
bicarbonate is not listed under the SIC
Code for Prepared Feeds and Feed
Ingredients for Animals and Fowls (SIC
Code 2048]. The Commission also
considered the information initially
supplied by Church and Dwight about
its product and has reexamined its
decision in light of the additional
statements the company provided in the
rehearing request. Upon reconsideration,
however, the Commission does not
believe its original determination should
be modified. Just as the Commission's
exemption for food processing
distinguishes between the processing of
food and the processing of non-food
substances that are used in foods, the
Commission's exemption for animal feed
is designed to distinguish between the
manufacture of animal feed and the
manufacture of non-feed components of
that feed. Sodium bicarbonate falls in
this latter category.

Church and Dwight's final contehtlon
is that the Commission's decision on
their exemption petition is contrary to
Congressional intent. Congress gave the
Commission broad authority under
section 206(d) of the NGPA to decide
who should be covered by its exemption
rules. 1 The Commission believes its
decision to deny Church and Dwight an
exemption fully comports -. ith its
statutory authority to define the scope of
its discretionary exemptive rules.
Accordingly, the company's request for
rehearing of Order No. 354 is denied.

The Commission orders:
For the foregoing reasons, the

Commission denies rehearing of Order
No. 354 as requested by Miles
Laboratories, Inc. in Docket No. RMOM-
22-001 and by Church and Dwight
Company in Docket No. RM83-48-001.

By the Commission.
Lois D. Cashall,
Acting Secretary.
[FR Doec. 84-8499 Filed 3-29-84: 8:45 aef

BILLING CODE 6717-01-M

10 Regulations Implementing the Incremental
Pricing Provisions of the Natural Gas Policy Act oft
1978. Docket No. RM79-14-O00, issued Sept. 20,1979
(Order No. 49) 44 FR 57726. 57731 (Oct. 5.1979).

11 H. R. Rep. No. 1752, 95th Cong. 2d Ses, 102.
reprintedin 1978 U.S. Code Cong. & Ad. News G=13,
9018.
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DEPARTMENT OF JUSTICE

Parole Commission

28 CFR Part 2

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: United States Parole
Commission.
ACTION: Correction of proposed rule.

SUMMARY: The Parole Commission is
correcting a clerical error in its proposed
rule revisirg its Paroling Policy
Guidelines, 28 CFR 2.20 published on
March 7,1984 at 49 FR 8447--8448.
EFFECTIVE DATE: March 7,1984.
FOR FURTHER INFORMATION CONTACT.
Toby Slawsky, Office of General
Counsel, U.S. Parole Commission. 5550
Friendship Blvd., Chevy Chase,
Maryland, telephone (301] 492-5959.
SUPPLEMENTARY INFORMATION: In FR
Doc. 84--6108 published March 7,1984 at
page 8448, first column the title of
Section 921 of Chapter Nine, Subchapter
C of the Offense Behavior Severity
Index, 28 CFR 2.20 is incorrect. This
section title is corrected to read-

921 Distribution or Possession With Intent
to Distribute.

Dated: March 26,1984.
Benjamin F. Baer,

Chairman, U.S. Parole Commissionm
trR Doc. 54-5515 Filed 3-29--4 &45 am]

BILLING CODE 4410-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1956

[Docket No. T-4]

Submission of the-New York State Plan
for Public Employees Only and Its
Availability for Public Comment

AGENCY: Occupational Safety and
Health Administration, Labor.
ACTION: Proposed Initial State Plan
Approval.

SUMMARY: This document gives notice of
the submission by the New York
Department of Labor of a State plan for
the enforcement of occupational safety
and health standards applicable to
public sector (state and local
government) employment only. After an
opportunity for public co mment, the
Assistant Secretary of Labor for
Occupational Safety and Health will
approve the plan if it is determined that
the plan meets the criteria set forth in

the Occupational Safety and Health Act
of 1970 and applicable regulations.
DAT S: Witten comments, data, views,
and arguments on the proposal must be
postmarked by April 30,1984.
Objections and requests for a hearing
must be postmarked by April 30,1984.
ADDRESSES: Written comments,
objections and-requests for a hearing
should be submitted in quadruplicate, to
the Docket Officer, Docket T-4 Room S-
6212, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington.
D.C. 20210, telephone (202) 523-7894.

Location of Plan for Inspection and
Copying

A copy of the plan may be inspected
and copied during normal business
hours at the following locations: Docket
Office, Docket T-4, U.S. Department of
Labor, Occupational Safety and Health
Administration, Third Street and
Constitution Avenue, NW., Room S-
6212, Washington, D.C. 20210; Office of
the Regional Administrator, U.S.
Department of Labor, Occupational
Safety and Health Administration, 1515
Broadway (1 Astor Plaza) Room 3445,
New York, New York 10036; State of
New York Department of Labor, Stale
Office Building Campus, Building 12,
Room 579, Albany, New York 12226:
Division of Occupational Safety and
Health, State of New York Department
of Labor, Room 6994, 2 World Trade
Center, New York, New York 10047.
FOR FURTHER INFORMATION CONTACT:
James Foster, Director, Office of
Information and Public Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3637, 200 Constitution
Avenue, NW., Washington, D.C. 20210.
Telephone (202) 523-8148.
SUPPLEMENTARY INFORMATION:

Authority

Section 18 of the Occupational Safety
and Health Act of 1970 ("the Act," 29
U.S.C. 667) provides that a State which
desires to assume responsibility for the
development and enforcement of
standards relating to any occupational
safety and health issue with respect to
which a Federal standard has been
promulgated may submit a plan to the
Assistant Secretary of Labor for
Occupational Safety and Health
("Assistant Secretary") describing in
detail the proposed program.
Regulations promulgated pursuant to the
Act at 29 CFR Part 1956 provide that a
State may submit a State plan for the
development and enforcement of
occupational safety and health
standards applicable only to employees
of the State and its political subdivisions

("public employees"). Under these
regulations the Assistant Secretary will
approve a State plan for public
employees if, in his judgment, the plan
provides for the development and
enforcement of standards relating to
hazards in employment covered by the
plan which are or will be at least as
effective as in providing safe and
healthful employment and places of
employment for public employees as
standards promulgated and enforced
under section 6 of the Federal Act,
giving due consideration to differences
between public and private sector
employment. In making this
determination the Assistant Secretary
vill consider, among other things, the
criteria and indices of effectiveness set
forth in 29 CFR Part 1956, Subpart B.

Background

A State plan for the enforcement bf
occupational safety and health
standards in New York was approved
by the Assistant Secretary on May 14,
1973 (39 FR 13482; 29 CFR 1952.180 et
seq.). This plan included coverage of
private workplaces as well as a program
for public employees. The plan was
subsequently withdrawn effective June
30,1975 under the authority of then
Governor Hugh L Carey (40 FR 27655).
During 1980, the New York State
legislature passed legislation. signed
into law by the governor on June 30,
19CO, which provided the basis for
establishing a comprehensive
occupational safety and health program
applicable to the public employees in
the State. This statute, the Public
Employee Safety and Health Act (the
"New York Act'), Chapter 729 of the
Laws of 1980, became effective on
December 29,1980. Pursuant to the New
York Act, the State formally submitted
for Federal appoval a plan applicable
only to public employees on February
11,1982. In response to Federal review
of the proposed State plan,
supplemental assurances, and revisions.
corrections and additions to the plan
were submitted on March 4,1984 and
March 15,1934.

Description of the Plan

The plan designates the New York
Department of Labor as the State agency
responsible for administering the plan
throughout the State. The State has
pledged to adopt within three months of
initial plan approval all Federal
standards promulgated as of July 1.1983
and to incorporate future OSHA
revisions in accord with 29 CFR 1953.21.
The plan includes legislation, the Public
Employees Safety and Health Act
(Chapter 729 of the Laws of 1980),
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passed by the New York legislature in
1980. Under that legislation the
Industrial Commissioner (now
Commissioner of Labor), head of the
State of New York Department of Labor,
has full authority to enforce and
administer all laws and rules protecting
the safety and health of employees of
the State and its political subdivisions.

The plan includes provisions for the
granting of permanent and temporary
variances from State standards in terms
substantially similar to the variance
provisions contained in the Federal Act.
The State provisions require employee
notification of variance applications as
well as employee rights to participate in
hearings held on variance applications.
Variances may not be granted unless it
is established that adequate protection
is afforded employees under the terms
of the variance.

Section 5 of the New York Act
provides for inspections of covered
workplaces including inspections in
response to employee complaints. If a
determination is made that an employee
complaint does not warrantan
inspection, the complainant shall be
notified, in writing, of such
determination and afforded an
opportunity to seek informal review of
the determination. Additionally, section
5 of the New York Act provides the
opportunity for an employer and
employee representatives to accompany
an inspector during an inspection for the
purpose of aiding in the inspection.

The plan provides for notification to
employees of their protections and
obligations under the plan by such
means as a State poster, and required
posting of notices of violation. Section
10 of the New York Act provides for
protection of employees against
discharge or discrimination resulting
from exercise of their rights under the
State's Act in terms essentially identical
to section 11(c) of the Federal Act.

The plan provides a scheme of
enforcement for compelling compliance
under which employers are issued
notices of violation and orders to
comply, for any violation of standards
and orders. Such notices shall fix a
reasonable time for compliance.
Employers, employees and other
affected parties may seek informal
review with the Department of the
notice of violation including the
reasonableness of the abatement period,
and/or may seek formal administrative
review with the Industrial Board of
Appeals. Judicial review of the decision
of the Industrial Board of Appeals may
be sought pursuant to Article 78 of New
York's Civil Practice Law and Rules.
The Commissioner of Labor may seek
judicial enforcement (mandamus

actions] of orders to comply by
commencing a proceeding pursuant to
Article 78 of the Civil Practice Law and
Rules against non-complying employers.

Also included in the plan are
provisions for right of entry for
inspection, prohibition of advance
notice of inspection and employers'
obligations to maintain records and
provide reports as required. Further the
plan provides assurances of a fully
trained, adequate staff, including 30
safety and 8 health compliance officers
for enforcement inspections, and 10
safety and 12 health consultants to
perform consultation services in the
public sector. The State has also given
satisfactory assurances of adequate
funding to support the plan. 29 CFR
1956.10(g) requires that State plans for
public employees provide a sufficient
number of adequately trained and
qualified personnel necessary for the
enforcement of standards. The staffing
requirements (or "benchmarks"] for
State plans covering both the private
and public sectors are established based
on the "fully effective" test established
in AFL-CIO v. Marshall, 570 F.2d 1030
.(D.C. Cir., 1978). There is some question
whether this staffing test, and the
complicated formula used to derive
benchmarks for complete private/public
sector plans, was intended, or is
appropriate for application to, the
staffing needs for public sector only
plans. However, the State has given
satisfactory assurance in its plan that it
will meet the compliance staffing'
benchmarks established for public
sector only coverage in accord with the
1960 benchmarks formula or any
subsequent revisions thereto, and the
schedule for their attainment, thereby
meeting the requirements of 29 CFR
1956.10.

Although the New York Act sets forth
the general authority and scope for
implementing the New York Public
Employee Only Plan, the plan is
developmental under the terms of 29
CFR 1956.2(b), in that specific rules and
regulations must still be adopted to
carry out the plan and make it fully
operative. The plan-sets forth a
timetable for the accomplishment of
these and other developmental goals.
This timetable addresses such general
areas as the development of procedures
governing enforcement, consultation,
variances and review of contested cases
in addition to development of a Field
Operations Manual and various forms
and instructions.

During the course of Federal revie* of
the New York Plan, a number of issues
were raised which in OSHA's judgment
required further clarification by the
State. By letter dated March 4, 1984,

from Lee 0. Smith, Deputy
Commissioner of Labor for Legal Affairs,
the State provided assurances that (1)
the New York State Department of
Labor has full and complete authority to
promulgate and enforce occupational
safety and health standards in regard to
employees of the public schools of the
various political subdivisions within the
State, (2) that despite the existence of a
60 day period for contest of notices of
violation, judicial enforcement for
nonabatement may and will be sought,
as appropriate, at the expiration of the
abatement period specified in the notice
of violation (which period is often less
than 60 days), and (3) that the New York
Department of Labor has the authority
to enter without delay and at reasonable
times public sector workplaces to
investigate and inspect for occupational
safety and health violations. In order to
prevent any questions concerning the
State's right of entry, the State has
sought a legislative amendment to the
Public Employee Safety and Health Act,
through a bill introduced in the 19084
session of the New York State
Legislature. The State further assures
that should the State's position on any
of these issues be successfully
challenged, legislative amendment will
be sought.

Public comment on the New York
Public Employee Plan is hereby
requested. Any interested person(s) who
submit particularized written objections
to federal approval of the proposed plan
may request an informal hearing
concerning the proposed plan or any
part thereof. If the Assistant Secretary
finds that substantial objections have
been filed, a hearing may be held on the
subjects and issues involved. The
Assistant Secretary will consider all
relevant comments, arguments and
requests which are submitted. He will
thereafter issue the decision on the
approvability of the plan, which
decision will be published in the Federal
Register.

Regulatory Impact and Regulatory
Flexibility Act Analysis

The proposed approval of the New
York State Public Employee Plan is not a
major action as defined by Executive
Order No. 12291 as it will not have an
annual effect on the economy of $100
million or more, cause major increases
in costs or prices, or have any other
significant adverse effects. By its own
terms, the plan will have no effect on
private sector employment, but rather, Is
limited to the State and its political
subdivisions. Moreover, the New York
legislation has been in effect since 1080,
public sector employers have been

w • uo , • ..........II
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subject to its terms since that time, and
accordingly no new obligations would
be placed on public bector employers as
a result of Federal approval of the plan.

For the same.asons, OSHA certifies
pursuant-to the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601 et seq.) that this
proposed initial approval will not have a
significant adverse economic impact on
a substantial number of small entities.

List of Subjects in 29 CFR Part 1956
Administrative practice and

procedure, Government
employees, Intergovernmental relations,
Law enforcement, Occupational safety
and health.

Authority
This document was prepared under

the direction of Thorne G. Auchter,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20210.
(Secs. 8[g), 18; 84 Stat. 1600, 1608; (29 U.S.C.
657(g), 667); 29 CFR Part 1958, Secretary of
Labor's Order 9-83 (48 FR 35736)]

Signed at Washington, D.C. this 23rd day of
March. 1984.
Thome G. Auchter,
Assistant Secretary ofLabor.
IR Doc. 84-89 Fled 3-2-84: .45 m]
BILLING CODE 4510-2"

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 166
[CGD 81-80B]

Shipping Safety Fairway Amendments,
Gulf of Mexico

AGENCY: Coast Guard, DOT.
ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to amend existing shipping safety
fairways and to establish new fairway
anchorages in the Gulf of Mexico. The
safety fairway modifications and
anchorages are necessary to provide for
safe access routes in areas of high traffic
density and offshore structures. This
action modifies proposals which were
published in a notice of proposed
rulemaking on August 9,1982 (47 FR
34432). Under authority of the Ports and
Waterways Safety Act (33 U.S.C. 1223)
the Coast Guard is proposing a new
fairway at the mouth of the Mermentau
River, a widening of the existing fairway
at the entrance to Southwest Pass; and
new fairway-anchorages at Sabine Bank
and Calcasieu Pass. The regulations

governing shipping safety fairways (33
CFR Part 166) provide that offshore
structures are not permitted within
designated safety fairways, and are
permitted within fairway anchorages
only if the structures are two miles
apart.
DATE: Comments must be reached on or
before June 28,1984.
ADDRESSES: Comments should be
submitted to Commandant (G-CMC/44)
(CGD81-80B), U.S. Coast Guard,
Washington, D.C. 20593. Comments may
be delivered to and will be available for
inspection and copying at the Marine
Safety Council, room 4402, between the
hours of 8 a.m. and 4 p.m., Monday
through Friday.
FOR FURTHER INFORMATION CONTACT:
Mr. Christopher Young, Project
Manager, or Commander Galen Siddall,
Chief, Marine Information and Rules
Branch, Office of Navigation (G-NSR-3),
room 1418, U.S. Coast Guard
Headquarters, 2100 Second SL, SW.,
Washington, D.C. 20593, telephone (202)
245-0108.
SUPPLEMENTARY INFORMATION: The
public is invited to participate in-this
proposed rulemaking by submitting
written views, data, or arguments. Each
person submitting a comment should
include his or her name and address,
identify this notice as CGD 81-80B, and
give the reasons for the comment.
Persons desiring acknowledgement that
their comment has been received should
enclose a stamped self-addressed
postcard or envelope.

All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned; but one may be held at a time
and place to be set in a subsequent
notice if written requests for a hearing
are received and it is determined that
the opportunity to make oral
presentations will be beneficial to this
rulemaking.

Drafting Information
The principal persons involved in

drafting this rulemaking are: Mr. -
Christopher Young, Project Manager,
Office of Navigation. and Lt. David
Shippert, Project Attorney, Office of
Chief Counsel.

Background
In 1978, the Ports and Waterways

Safety Act (PWSA) was amended to
authorize the Coast Guard to establish
shipping safety fairways (Pub. L 95474;
92 Stat. 1473; 33 U.S.C. 1223(c)). Prior to
this amendment fairways were
established by the Corps of Engineers.
Although the Coast Guard now

designates the fairways, the authority to
issue permits for structures remains with
the Corps.

A shipping safety fairway is an area
or corridor of a waterway where the
right of navigation is paramount over
other uses, and where no fixed
structures are permitted. A fixed
structure in a fairway would be
considered an obstruction to navigation,
and the Corps of Engineers will not
issue a permit for the construction of a
structure therein. The fairways exist to
ensure that an obstruction free corridor
is available during development and
production of offshore resources.
Although the proposed fairways will be
indicated on navigation charts, the use
of fairways by vessels is voluntary.

The authority to create a fairway may
be exercised by the Coast Guard only
after a study of potential traffic density
and use conflicts has been conducted to
determine the need for designated safe
access routes for vessels proceeding to
and from U.S. ports. The study for this
rulemaking was initiated by a notice in
the Federal Register in April 1979 (44 FR
22543, modified in 45 FR 7027). The
study results for the ports along the Gulf
of Mexico were published on October 8,
1981 (46 FR 49939).

The study concluded that new vessel
traffic fairways are necessary at the
mouth of the Mermentau River and at
Southwest Pass, and that fairway
anchorages are needed at Sabine Bank
and Calcasieu Pass. Before these
findings could be implemented, it was
necessary that Gulf fairways already
established by the Corps of Engineers be
adopted by the Coast Guard. This was
accomplished by a Final Rule published
in the Federal Register on May 13,1982
(47 FR 20580). That action adopted the
Corps' regulations with no substantive'
changes and the regulations formerly
found at 33 CFR 209.135 are now
contained in 33 CFR Part 166.

On August 9.1982, the Coast Guard
published a notice of proposed
rulemaking to amend 33 CFR 166. That
NPRM included editorial changes to Part
166, as well as specific proposals to add
new fairways and anchorages in the
Gulf of Mexico. Several comments were
received which caused the Coast Guard
to reevaluate the proposed fairways and
anchorages. A Final Rule was published
on June 30,1983 (48 FR 30103). to
promulgate only the editorial changes to
Part 166. The present Supplementary
NPRM contains the proposed
amendments to specific fairways and
anchorages. In drafting it. the Coast
Guard has considered the comments
received on the NPRM as well as newly
available information such as the results
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of the Outer Continental Shelf (OCS)
lease sale for the Gulf of Mexico held on
May 30, 1983.
Discussion of Proposed Regulations

The following discussion describes
the proposals to establish specific safety
fairways and fairway anchorages, with
particular reference to changes made in
response to comments on the NPRM
published on August 9, 1982. Of eight
comments received, one expressed
concerns whidh were relevant to the
Final Rule published on June 30, 1983,
and addressed therein (48 FR 30109).
Three commenters expressed support
for the proposals as enhancements of
navigation safety. Four comments
identified specific objections to the
proposed locations of new anchorages
or fairways. Comments received on each
proposal are addressed in the following
discussion of the affected areas.
1. Sabine Bank/Port Arthur Anchorages

As in the original NPRM (August 9,
1982), it is propose d that two new
fairway anchorages be established in
the vicinity of Sabine Bank, adjacent to
the existing Sabine Pass Safety Fairway
in the approach to Sabine Lake and Port
Arthur, Texas (as described in 33 CFR
200(d)(12)]. One anchorage will be
available to general cargo vessels, while
the other will be designated for vessels
carrying Liquefied Natural and
Petroleum Gas (LGN/LPG. These
anchorages are intended to improve
navigation safety by providing areas
where vessels may anchor during
periods of reduced visibility or during
times when scheduling of port facilities
or pilot services causes a delay in
arrival. The Sabine Bank/Port Arthur
area is a major petrochemical area with
a volume of vessel traffic which
warrants the designatiori of fairway
anchorage areas. Siting of structures in
these anchorage areas will be governed
by the spacing limitations described in
33 CFR 166.200(c).

The general anchorage will
encompass an area approximately orie
and one-half miles by two miles.
Although one commenter asserted that
the proposed location overlapped a
leased block, a review of the charts
indicates that only unleased blocks 155,
156 and 162 in the West Cameron Area,
West Addition, would be affected. ,
Therefore, there is no change to the
description as proposed in the NPRM.

The LNG/LPG anchorage will
encompass an area approximately one
and one-half miles by two and'one-half
miles. As originally proposed in the
NPRM, this anchorage would have
occupied portions of West Cameron
Area, West Addition lease blocks 295,

296, 297 and 298. As observed by one
commenter, a 12" pipeline lies
approximately 800 feet to the northwest
of the northwest corner of the proposed
location. No other conflicts with the
proposal have been identified. If the
anchorage is shifted so that its northern
boundary coincides with the northern
boundary of blocks 297 and 298, the
pipeline would clear the anchorage by
approximately 1,000 feit, a more
comfortable margin for navigation
safety purposes. The area lost to this
shift can be regained by moving the
southern boundary of the proposed
anchorage south to coincide with the
southern boundary of blocks 297 and
298. The appropriate changes have been
made in the geographical descriptions in
the regulations proposed below.

As a consequence of these new
anchorage areas, the existing Sabine
Pass Anchorage area, described at 33
CFR 166.200(d)(13)), would be
renumbered as 33 CFR 166.200[d)(13)(i].
2. Calcasieu Pass/Lake Charles
Anchorage

As in the NPRM published on August
9, 1982, it is proposed that a new
fairway anchorage be established
adjacent to the existing Calcasieu Pass
Safety Fairway in the approach to
Calcasieu Lake and the port of Lake
Charles, Louisiana (described at 33 CFR
166.200(d)(15)). This anchorage will be
designated for'vessels carrying LNG/
LPG and will encompass an area
approximately three and one half miles
by two miles. The volume of deep draft
vessels and the operations of LNG/LPG
facilities in the area have created a need
for a new anchorage area in the interest
of navigation safety.

Siting of structures in this anchorage
will be governed by the spacing
limitations described at 33 CFR
166.200(c).

The proposed anchorage described in
the August 1982 NPRM lies within the
West Cameron Area. Two commenters
objected to the location of this proposal
as interfering with leased blocks. It
appears that blocks 203, 204, 213 and 214
would be affected by the original
proposal. Also, a 20" pipeline crosses
block 213 from its southeast to
northwest corners. Permits for this
pipeline were issued in May 1981.
Although any lease right awarded after
April 1979 is subject to the results of the
Coast Guard Port Access Route Study
initiated at that time, a review by the
Coast Guard indicates that the interests
of navigation safety can be
accommodated by locating the
anchorage approximately 14 miles
farther south along the western
boundary of the Calcasieu Pass

Fairway. In consultation with the
Minerals.Management Service, It was
determined that blocks 257, 258 and 207
in the West Cameron Area, and block
366 in the West Camerofi West Addition
Area contained the closest area to shore
free of structures, pipelines, leases and
sanctuaries. Additionally, the MMS
examined formation surveys and noted
that the structure of the formation In
these blocks is unlikely to bear
hydrocarbons. Local Coast Guard
officials in Port Arthur found that the
increased distance offshore was
acceptable to the pilots. The appropriate
changes have been made in the
geographical descriptions in the
regulations proposed below.

As a consequence of this new
anchorage, the existing Calcasieu Pass
Anchorage Area would be designated as
a general anchorage and would be
renumbered as 33 CFR 166.200(d)(10)(i).
3. Mud Lake Fairway

As in the August 1982 NPRM, It is
proposed that a new fairway be
established at the channel entrance to
Lower Mud Lake. This fairway would be
approximately two miles wide and one
and one half miles long to ensure
obstruction free access to the channel
which is in steady use by offshore crew
boats and fishing vessels. In essence, It
will replace the fairway which was
located at the entrance to Mermentau
River. After determining that vessel
traffic uses this channel rather than
Mermentau River to gain access to Mud
Lake, the Corps of Engineers deleted the
Mermentau River fairway from Its
regulations [33 CFR 209.135(d)(17)] on
October 29,1981 (46 FR 53408). This was
prior to the Coast Guard adoption of the
corps' fairway regulations on May 13,
1982 (47 FR 20580). The proposed
fairway would be inserted at 33 CFR
166.200(d)(17). No comments were
received regarding the Mud Lake
Fairway as proposed in the NPRM, and
no change is made in the geographical
description in the proposed regulations
below.

Currently there are two pipelines
crossing the area of this proposed
fairway: A 20" pipeline buried to a
depth of 7 feet below the mudline; and a
12" pipeline buried to a depth of 3 feet,
There is also a small production
platform south of the end of the
proposed fairway. However, the
pipelines that cross the area have not
interfered with a safe access for vessel
traffic to or from Lower Mud Lake (crew
boats, fishing vessels and recreational
boats). In the event anchoring was
required within the fairway, the anchors
generally used aboard the small vessels
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that ply these waters should pose little
threat to the integrity of the pipelines
located under it.

The presence of the production
platform off the southeast end of the
fairway does not present a significant
obstruction to vessel movement in the
fairway. The vessels that operate in and
out of Lower Mud Lake handle
sufficiently well to avoid the structure,
and the new fairway will provide
,sufficient distance for lining up in a
direct approach to the channel.
Additionally, contacts with leaseholders
in the area indicated no impact on their
operations from the proposed fairway.

4. Southwest Pass Fairways and
Anchorage

As in the August 1982 NPRM, it is
proposed that the existing Southwest
Pass (Mississippi River) Safety Fairway
and anchorage (33 CFR 166.200(d) (28)
and (29)) be amended by expanding a
portion of the fairway and reducing the
size of the anchorage at the entrance to
Southwest Pass. However, where the
NPRM originally proposed expansion of
the fairway both to the west and to the
east, the current proposal is to expand
the fairway only to the East, with
resulting changes in the anchorage area.

The proposed changes to the
Southwest Pass fairway are intended to
establish a greater obstruction-free
maneuvering area for taking on and
letting off pilots near the sea buoy.
Pushing the anchorage area to the east
will reduce confusion between anchored
vessels and vessels maneuvering for a
pilot.

The proposed westward triangular
expansion of the fairway near the mouth
of Southwest Pass would have moved
the fairway into West Delta Area lease
block 109 where an 8" oil pipeline is
located. This pipeline currently runs
south to north parillel to the existing
western fairway boundary. The pipeline
is 1000 feet away from the boundary and
it is buried to a depth of 4 feet below the
mudine.

Three commenters expressed concern
about including this pipeline within the
fairway limits. After reviewing the
comments and the totality of
circumstances affecting navigation in
the area, the Coast Guard has concluded
that the limited benefit to navigation in
increasing the fairway slightly to the
west is outweighed by the concern for
safety of the pipeline or the cost of
having it reburied to a safer depth below
the mudline. Therefore, only the
expansion of the fairway to the east,
with resulting changes to the anchorage
area, are proposed at this time. The
appropriate changes have been made in

the geographical descriptions in the
regulations proposed below.

Regulatory Evaluation

Although shipping safety fairways
interfere with the direct exploration for
and production of oil and gas on the
Outer Continental Shelf, and fairway
anchorages limit how closely platforms
may be situated, there is no indication
that the acreage involved in the
proposed regulations will obstruct OCS
development. Indeed, the Coast Guard,
in revising the original proposals, has
minimized each identifiable cost impact
while also satisfying the needs of safe
navigation.

As explained in the NPRM, in
circumstances where the Coast Guard is
convinced that fixed structures must be
placed in an area designated as a
fairway to gain access to significant
quantities of oil or gas, and that
navigation safety would not be
jeopardized by a modification of that
fairway, a request would be given the
appropriate consideration in accordance
with the Ports and Waterways Safety
Act (PWSA), and rulemaking
procedures. In many cases a fairway
modification will require a PWSA port
access study before rulemaking can be
commenced.

These proposed regulations are
considered to be nonmajor under
Executive Order 12291 and
nonsignificant under the Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). There are no costs associated
with the proposed new fairways and
anchorages. These designations will
contribute to navigation safety without
interfering with development of the
OCS. The economic impact of this
proposal has been found to be so
minimal that further evaluation is
unnecessary. Since the impact of this
proposal is expected to be minimal, the
Coast Guard certifies that it will not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 166

Marine safety, Shipping safety
fairways, Anchorage areas.

PART 166-SHIPPING SAFETY
FAIRWAYS

In consideration of the foregoing, the
Coast Guard proposes to amend Title 33
of the Code of Federal Regulations Part
166 as follows:

In Section 166.200, paragraphs (d](13),
(d)(16), (d)(17), (d)(28) (i) and (i). and
(d)(29) are revised and introductory text

is added to paragraph (d) to read as
follows: § 166.200 Areas In the Gulf of
Mexico.

(d) Designated Areas. All
geographical positions in the following
designations are North Latitude and
West Longitude.

(13) Sabine Pass Anchorage areas--i)
Sabine Pass Anchorage Area. The area
enclosed by rhumb lines joining points
at:

2, W G"T - +-4?14 o

23"W * . . 9343'0"

(ii) Sabine Bank General Anchorage
Area. The area enclosed by rhumb lines
joining points at:

+25 ° ........ . 3+43"tO0

23I's- 7X" ', 41t'3°

"2314,_,6* _ 9741'C3'
2 ".24'- 974.

(iii) Sabine Bank LNG/LPG
Anchorage Area. The area enclosed by
rhumb lines joining points at:

2Ys=:6 I 4t

2:"14,23 - 341'53
23 * -Z3....9... 9543"0
23'1&57 - 94C

(16) Calcasieu Pass Anchorage
Areas-(i) Calcasieu Pass General
Anchorage Area. The area enclosed by
rhumb lines joining points at:

LLrtta

23'41f12"1

23" 7'25 "Z1 1"

2341' 12" ST 19"37'

(ii) Calcasieu Pass LNGILPG
Anchorage Area. The area enclosed by
rhumb lines joining points at:

ZWS7"7 -.93 14VO
2TE607- Gi6un'
Wf M*- STUT-
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(17) Lower Mud Lake Safety Fairway.
The area between a rhumb line joining
points at:

Latitude Longitude

29'43'24". ........... 93'00'18:
29'42'00". ................... ....... 93'00"18"
and a thumb line joining

points at:
29"43'33. ............. 93"00'48"29"42"00" _193.048.

(28) Southwest Pass (Mississippi
River) Safety Fairway-(i) Southwest
Pass (Mississippi Biver) to Gulf Safety
Fairway. The areas between rhumb
lines joining points at:

Latitude Lon-itude

28'54'33' .................... 8926'07'
2852'42"........... 89"27"06'
28*5000............... 69"27'06-
28'02'32 ......................... 90'09'28'
and thumb lines joining

points at:
28'54'18

". 
...... .. 89*25'46

28'53'30". ........ 89*25'18'
28"53'30". ... ....... 89'23'48
28'5040 ......... 89'24'48
28'48'48. ....... "89"24'48"
28'47'24. .................... 89'26"30"
28'6o ,8 ................... 90'o,18-

(ii) Southwest Pass (Mississippi
River) to Sea Safety Fairway. The areas
between rhumb lines joining points at:

Latitude Longitude

28'54'33 ............
28'52'42 ..................
28'50'00 .............
28"47'24". ... .................
28'36'26..............
and thumb lines Joining

points at*
28'54'18". ..................
28'53'301 .....................
28"53'30 .........

2850'40._..
28'48'481... . .
28"45'06 ...... .............
28"43'27

°. 
..............

28'37'541 .. .........

89"26'07"
89"27'06'
89"2706'
89'2630'
89'18!45

89'25'46'
89'25'18'
89"23'48"
89'24"48'
69'24'48'
89"22'12"
89"21'01"
89"1ro6-

* * * * *

(29) Southwest Pass (ivssissippi
River) Anchorage. The areas between
rhumb lines joining points at:

Latitude , Longitude

28"530 ................. 89"23'48,
285330 .......... 89'21'48'
28'55'06 ............... 89-21148
28'55'06 ... .... .. ........ 8919'18"
28"52'4t S91730'
28"50'40........ . . 89'21'14"
28'5040. ..................... 89'24-48-
28'53-3p .................. 89"23'48"

(Sec. 4(c), Pub. L 95-474; 92 Stat. 1473 (33
U.S.C. 1223); 49 CFR 1.46[n)(4))

Dated: March 26, 1984.
T. J. Wojnar,
RearAdmiral, U.S. Coast Guard, Chief, Office
of Navigation.
[FR Doc.54-8433 Filed 3-29-84: &45 amI
BILNG CODE 4910-14-M

VETERANS ADMINISTRATION

38 CFR Part 21

Veterans Education; Medical-Dental
Internships and Residencies

AGENCY: Veterans Administration.
ACTION: Proposed regulation.

SUMMARY: The regulation wliich the VA
(Veterans Administration) uses in
determining whether to recognize
medical and dental residencieslhas
become outdated. Changes in
accrediting associations and the
structure of medical and dental
residencies are reflected in the proposal.
This proposal states how the VA will
determine wvhich residencies are
institutional training.
DATES: Comments must be received on
or before April 30, 1984. It is proposed to
make these regulations effective the
date of final approval.
ADDRESSES: Send written comments to
the Administrator of Veterans Affairs
(271A), Veterans Administration, 810
Vermont Avenue NW., Washington,
D.C. 20420. All written comments
received will be available for public
inspection at the above address only
between the hours of 8 a.m. and 4:30
p.m. Monday through Friday (except
holidays) until May 10, 1984. Anyone
visiting VA Central Office in
Washington, D.C. for the purpose of
inspecting any of these comments will
be received by the Central Office
Veterans Services Unit in room 132.
Visitors to VA field stations will be
informed that the records are available
for inspection only in Central Office and
will be furnished the address and room
number.
FOR FURTHER INFORMATION CONTACT.
June C. Schaeffer (225). Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, Washington,
D.C. 20420 (202-389-2092).
SUPPLEMENTARY INFORMATION: Section
21.4265, Title 38, Code of Federal
Regulations is amended to show that
accreditation by the Accreditation
Council for Graduate Medical Education
is sufficient for the VA to recognize a
medical residency as institutional
training. If the council has delegated its

accrediting authority to a Residency
Review Committee, accreditation by the
committee will be sufficient for
recognition of the medical residency as
institutional training. The Commission
on Dental Accreditation now accredits
dental residencies. Section 21.4275, Title
38, Code of Federal Regulations is
amended because medical and dental
internships have been phased out.

The VA has determined that these
proposed regulations are not a major
rule as that term is defined by Executive
Order [2291, entitled "Federal
Regulation". The annual effect on the
economy will be less than $100 million.
The proposal will have no significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The Administrator of Veterans'
Affairs hereby certifies that the
proposed regulations, if made final, will
not have a significant economic Impact
on a substantial number of small entitles
as they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-012.
Pursuant to 5 U.S.C. 605(b), these
proposed regulations, therefore, are
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 004.

This certification can be made
because this is a technical change only.
The VA does not expect substantial
changes in recognition of residencies to
result from this regulatory change.
Consequently the proposal will have no
significant impact on small entities, i.e.,
small businesses, small private and
nonprofit organizations and small
governmental jurisdictions.

The Catalog of Federal Domestic
Assistance number for the program affected
by these regulations is 84.111.

List of Subjects in 38 CFR Part 21
Civil rights, Claims, Education, Grant

programs-education, Loan programs-
education, Reporting and recordkeoping
requirements, Schools, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: March 14,1984.
By direction of the Administrator.

Everett 'Alvarez, Jr.,
DeputyAdministrator.

PART 21-VOCATIONAL
REHABILITATION AND EDUCATION

The Veterans Administration
proposes to amend 38 CFR Part 21 as set
forth below:

Federal Re ster / Vol. 49 o. 63 / Frfda- March 30 1084 / P- -ed 1? 1
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1. In § 21.4265, paragraph (a) is
revised as follows:

§ 21.4265 Practical training approved as
institutional training or on-Job training.

(a) Medical-dental internships and
residencies. (1) Medical and dental
residencies, and osteopathic internships
and residencies may be approved and
recognized as institutional courses only
when an appropriate accrediting agency
accredits and approves them as leading
to certification for a recognized
professional objective.

(2) The appropriate accrediting
agencies are:

(i) The Accreditation Council for
Graduate Medical Education, or where
the Accreditation Council for Graduate
Medical Education has delegated
accrediting authority'the appropriate
Residency Review Committee,

(ii) The American Osteopathic
Association, and

(iii) The Commission on Dental
Accreditation of the American Dental
Association.

(3) Residency programs-
(i) Must lead to certification by an

appropriate Specialty or Subspecialty
Board, the American Osteopathic
Association, or the American Dental
Association; and

(ii) Will not be approved to include a
period of practice following completion
of the education requirements even
though the accrediting agency requires
the practice.

(4) No other medical or dental
residency or osteopathic internship or
residency will be approved or
recognized as institutional training.

(38 U.S.C. 1788(b))

2. In § 21.4275, paragraph (a) is
revised as follows:

§ 21.4275 Practical training courses;
measurement

-(a) Medical and dental residencies
and osteopathic internships and
residencies. The Veterans
Administration will measure medical
and dental residencies, and osteopathic
internships and residencies as provided
in § 21.4270(b) if they are accredited and
approved in accordance with
§ 21.4265(a).

(38 U.S.C. 1788(b)]

IFR Doc. 84-8605 Filed 3-29-84K 8:45 am]
BILUNG CODE 8320-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

[Docket No. FEMA-6581]

Revision of Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Cortlandt, Westchester County. New
York.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in the Federal
Register at 49 FR 1775 on January 13,
1984, and hence supersedes those
previously published proposed rules.
DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in each community.
ADDRESSES: Maps and other information
showing the detailed outlines of the
floodprone areas and the proposed flood
elevations are available for review at
the Town Clerk's Office, Municipal
Building, Crotn-on-Hudson, New York.

Send comments to: Honorable Charles
DiGiacomo, Cortlandt Town Supervisor,
Municipal Building, Croton-on-Hudson,
New York 10520.
FOR FURTHER INFORMATION CONTACT.
Dr. Brian R. Mrazik, Chief, Risk Studies
Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.
SUPPLEMENTARY INFORMATION: Proposed
base (100-year] flood elevations are
listed below for selected locations in the
Town of Cortlandt, Westchester County,
New York, in accordance with section
110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), 87 Stat. 980,
which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing.and Urban
Development Act of 1968 (Pub. L. 90-
448)). 42 U.S.C. 4001-4128, and 44 CFR
67.4(a).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified

for participation in the National Flood
Insurance Program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

List of Subjects in 44 CFR Part 67

Flood insurance. Flood plains.

The proposed base (100-year) flood
elevations are:

in feet
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(National Flood Insurance Act of 1S8 Title
X111 of Housing and Urban Development Act
of 19S). effective January 28, 1969 (33 FR
17804, November 28.1968). as amended; 42
U.S.C. 4001-4128; Executive Order 12127,44
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FR 19367; and delegation of authority to the
Administrator)

Jeffrey S. Bragg,
Administrator, Federal nsurance
Administration.

Issued: March 20,198.
[FR Dec. 84-8525 Filed 3-29-84: 8:45 am]
BILLING CODE 6718-01-M

44 CFR Part 67

[Docket No. FEMA-6586]

Revision of Proposed Flood Elevation
Determinations

AGENCY. Federal Emergency
Management Agency.
ACTION: Proposed rule.

SUMMAI Y Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Griswold, New London County,.
Connecticut

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in the Federal
Register at 49 FR 6754 on February 23,
1984, and hence supersedes those
previously published proposed rules.
DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in each community.
ADDRESSES: Maps and other information
showing the detailed outlines of the
floodprone areas and the proposed flood
elevations are available for review at
the Building Inspector's Office, 50
School Street, Griswold, Connecticut.

Send comments to: Honorable Donald
Burdick, First Selectman of the Town of
Griswold, 50 School Street, Giiswold,
Connecticut 06351-2398.
FOR FURTHER INFORMATION CONTACT.
Dr. Brian R. Mrazik, Chief, Risk Studies
Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287L0230.
SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
Town of Griswold, New London County,
Connecticut, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), S7 Stat. 980,
which added Section 1-363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448)). 42 U.S.C. 4001-4128, and 44 CFR
67.4(a).

These base (100-year) flood elevations
are the basis for the flood plain

management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to quality or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.
List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.
The proposed base (100-year) flood

elevations are:

above
Source of rOve

flooding Location
tion in
feet

(NGVD)

Quinebarug River..

Pachaug River_.

Pachaug Pord.d

Glasgo Pond.-

Downstream corporate limits-.
Upstream of connecticut

Turnpike.
Most upstream corporate

imits.
Downstream corporate I'mits.
Upstream of Connecticut

Turnpike.
Upstream of Bitgood Road

(downstream crossing).
Downstream of dam located

at -confluence of Pechaug
Pond.

Entire shore!ine within corpo-
rate limits.

Entire shoreline within corpo-
ratefimits.

Maps Am',able for inspection at the Building Inspector's
Office. 50 School Street, Griswold, Connecticut.

(National Flood Insurance Act of 1968 (Title
XI1 of Housing and Urban Development Act
of 1968), effective January 28,1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C:4001-412; Executive Order 12127,44
FR 19367; and delegation of authority to the
Administrator)

Issued: March 20,1984.
Jeffrey S. Bragg,
Administrator, Federal Insurance
Administration.
[FR Doc. 84-8574 Fled 3-29-84;,&45 am]
BILLING CODE 6718-01-M

44 CFR Part 67

[Docket No. FEMA-6586]

Proposed Flood-Elevation
Determinations

Correction

In FRDoc. 84-2983 beginning on page
6752 in the issue of Thursday, February
23, 1984, make the following corrections.

1. On page 6755, in the second line of
the location column for Barrington, Cook
and Lake Counties, Illinois, "360
downstreams" should have read "360
feet downstreams".

2. On page 6759, in the source of
flooding column for Franklin County,
Missouri, "Little Calvey" should have
read "Little Calvey Creek".
BILLING CODE 150-01-M

FEDERAL MARITIME COMMISSION

46 CFR Part 508

[Docket No. 83-45]

Actions To Adjust or Meet Conditions
Unfavorable to Shipping In the United
States/Republic of the Philippines
Trade

AGENCY: Federal Maritime Commission.
ACTION: Notice of request for further
comment.

SUMMARY: The purpose of this Notice Is
to provide further opportunity for
comment on the Notice of Proposed
Rulemaldng published at 48 FR 45800
(Oct 7, 1983) and to address certain
factual, legal, procedural, and policy
matters raised by the initial round of
comments. In addition, a synopsis of the
factual allegations contained in the
comments is provided in the Appendix
to this Notice.
DATE: Comments on or before May 2,
1984 (original and 15 copies).
ADDRESS: Send comments to: Francis C.
Hurney, Secretary, Federal Maritime
Commission, 1100 L Street NW.,
Washington, D.C. 20573.
FOR FURTHER INFORMATION CONTACT.
Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
NW., Washington, D.C. 20573, (202) 523-
5725.
SUPPLEMENTARY INFORMATION:

Background

This rulemaking proceeding under
section 19 of the Merchant Marine Act,
1920 was instituted by the Commisslon,
on its own motion, in response to
allegations of the existence of
unfavorable conditions in the foreign
oceanborne trade between the United
States and the Republic of the
Philippines.1 The Proposed Rule would

'Section 19(1)(b), Merchant Marine Act, 1Z0. (40
U.S.C. 878), as implemented by Commission General
Order No. 33 (G.O. 33) (46 CFR Part 500) authorizes
the Commission to make rules and regulations
affecting shipping in the foreign trade of the United
States in order to adjust or meetgeneral or special
conditions unfavorable to shipping In the foreign
trade of the United States and which arise out of, or
result from, foreign laws, rules or regulations, or
from competitive methods or practices employed by
owners, operators, agents or masters of vessels of a
foreign country.
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suspend the tariffs of Philippine carriers
operating in the United States/Republic
of the Philippines trade or, alternatively,
bar access of Philippine carriers to-
United-States ports and cargoes unless
these carriers obtain authorization from
the United States Government 2 The
effect of the Rule'would be to adjust or
meet any unfavorable conditions by
imposing burdens on Philippine carriers
equal to those imposed on non-
Philippine carriers by Philippine laws
and regulations.

At the request of counsel for the
Philippine carriers, the comment period
on the Rule was extended from
December 5,1983 to January 20,1984. A
total of 13 comments were received.
Philippine-flag 3 and U.S.-flag carriers 4

opposed the Proposed Rule:Comments
either supporting the Proposed Rule,
favoring some action by the
Commission, or expressing concern over
conditions in the United States/Republic
of the Philippines trade were received
from third-flag carriers,5 port
authorities,8 shipper interests,7 and
foreign. shipowners.8 A motion by four
Executive Branch Departments to file a
comment after other comments were
received was denied.

The purpose of this Notice of Request
For Further Comment is to solicit
comment on the allegations of
unfavorable conditions which were
presented in the-initial round of
comment. In addition, comment is
specifically invited on certain matters
which were not addressed or not
sufficiently explored in the initial round
of comment. Finally, this Notice affords
an opportunity to dispose of some
threshold legal and policy issues raised
in the comments and thereby focus any

2 The Notice of Proposed Rulemaking was
published in the Federal Register on October 7, 1983
(48 FR 45800).

3 A comment opposing the Proposed Rule was
filed on behalfof National Galleon Shipping
Corporation (Galleon) and the 1aritime Company
of the Philippines (MCP).

'A comment filed by the members of the U.S.-
Flag Far East Discussion Agreement (Agreement No.
10050) opposes any action by the Commission. The
members ofAgreementNo. 10050 are: American
President Lines. Ltd.; Lykes Bros. Steamship Co.
Inc.; Sea-Land Service. nc.. United States Lines,
Inc.; and Waterman Steamship Co.

Separate comments were filed by Maersk Line
(Msersk) and BarberBlue Sea Lines (BBSL).8

Theport authorities filing comments are:Port of

Portland (Portland]; Virginia Port Authority [VPA);
The Port Authority of New York and New Jersey
(New York); Philadelphia Port Corporation
(Philadelphia); and the Maryland Port
Administration (Baltimore).

T
P.L. Thomas Paper Co. inc.. the New York

Chamber otCommerce and Industry. and the
Chemical Manufacturers Association (CMA)
supported Commission action.

8 The Council of European & Japanese National
Shipownere Associations (CENSA).

further comment on the remaining
issues. The Commission does not
believe that further commcnt on legal
and policy matters disposed of hczein
would be useful at this time and the
parties are urged to avoid rearguing
these matters.A synopsis of factual
allegations made in the initial round of
comment is provided in an Appendix to
this Notice.

Discussion

The Philippine carriers present
various legal, proceduraL and policy
arguments in opposition to the Proposed
Rule. Certain U.S.-flag carriers also
oppose the Proposed Rule and state that
no action should be takm pending
ongoing government negotiations. Many
of these arguments, although expressed
somewhat differently, were raised and
recently addressed in a section 19
proceeding involvino the United States/
Venezuela trade. See Actions to-Adjust
or Meet Conditions Unfaroz-able to
Shipph7g in the United States!
Venezuela Trade, Interim Report on
Current Status of Proceeding, 21 S.R.R.
1621 (1983). For reasons stated below,
we conclude that these arguments are
without merit and that there are no
statutory, procedural or policy
impediments to Commission action in
this proceeding.

I. The Philippine carriers 4rgue that
section 19 was not enacted for the
benefit of third-flag carriers or shippers
and that the Commission is without
authority to make rules under that
section on their behalf. These carriers
read the language and legislative history
of the Merchant Marine Act of 1920 as
authorizing action solely for the purpose
of promoting and protecting the U.S.
merchant marine. The Philippine
carriers contend that U.S. carriers in the
United States/Philippines trades have.
in fact been favored as a result of
Philippine cargo reservation laws and
that section 19, therefore, cannot be
invoked. The U.S. carriers, in their
comment, also contend that the
congressional policy underlying the
Merchant Marine Act, as expressed in
section 1 of the Act (46 U.S.C. 861).
limits the exercise of section 19
authority to measures which serve the
statutory purpose of aiding the U.S.
merchant marine.

Maersk argues that section 19 may be
invoked for the benefit of third-flag
carriers. Maersk states that the
objective of the statute is to ensure fair
and competitive access of all carriers in
U.S. trades and not only to guarantee
access to U.S. carriers. Maersk asserts
that the Commission has, in the past.
taken action specifically for the benefit

of a third-flag vessel and cites the recent
example of Commission action in tle
United States/Venezu-la trada as
support for such relief. CMA, in its
comment, also argues that third-flhg
carriers, as v-ll as c pps, are
protected by section 19.

This argument of the Philippfie
carriers has been previously considered
and rejected in other section 19
proceedings. The Commission has
authority under section 19 to lzovlde
relief from any conditions unfavorable
to shipping in the foreign trades df the
United States. Section 19 authorizes the
Commission:

To make rules and regulations affecting
shipping In the foreign trade * ' * to adjust
or meet general or special conditions
unfavorab!o to shipping in the foreign trade
whether in any particular trade ar upon any
particular route or in coror
generally * * *

Nothing contained in the language of
section 19 limits reliefto U.S. carriers.
Nor can the promotional goals of the
Act, as expressed in the Preamble, in
section 1, and in the legislative history,
be construed to restrict relief under
section 19 to U.S. carriers only. GO. 33
states that any person tvho has been
harmed by, or who can reasonably
expect harm from existing or impending
conditions unfavorable to shipping in
the foreign trade of the United States.
may file a petition for relief" under
section 19 (46 CFR 506.41.' GO. 33
specifically includes importers,
exporters, shippers and operators of
liner vessels as persons who may
petition for section 19 relief. Finally, the
Commission has consistently held that
section 19 relief extends to third-flag
carriers and shippers.-o

1I. The Philippine carriers argue that
one option under the Proposed Rule i.e..
suspension of tariffs, goes beyond the
present factual record and would be an

I Certain comments filed in Docket No.Z-42
(which 1ed to he pomulgatibn ofpres nt G. 331

ze c dte that the GO. 33 rega-tatf= be restrEcted
to pratcct*U.S.-cg ship- Itwa- lznprn2;ced
that other shipplg Interests in th f-,_e trade of
the United States be protected In s"parate
regulations. Th Cuniesin rejected thesa
sufgc3tIon3 stating: -h int the CC seif
I3 not, how-eve, s7 narro.It is shivf=3 in the
fo n traei n ;hch 4 to be teo Ld2 d.7The
Commi ifa also stated in connection with chanaes
to onothersection of the regulatim thatThe
intcrests of tha United Sat---4 are much broad-
hmvver than th2 condilt.l offectad US. fag
ship-. Therefo:e. th-sa ruls have been amended tn
broaden tha application to conditions affecting
shipping in the fordegn trade ofthe United States
whlch am un fa;. cabTla. (7 FR 2C C47. Nor;e:mer .

Unfa. v'!o b4 to '.,7ni m thz Unimtd S!Lei
tllz rzuea Trade. 21 SRR.. 16I (1933: Petton of
Ace Lhs. Ltd19 S.R.. 431 (IW9.

.... ................ .. in H w-- -- I I
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unacceptable act of retaliation not
legally perhitted under section 19. They
contend that section 19 only permits the
Commission to take action which
adjusts or meets general or special
existing conditions unfavorable to
shipping. Allegedly, no actual trade
dislocation has been established. The
U.S. carriers also state that the
Commission may exercise its section 19
authority "only if unfavorable
conditions exist."

Maersk argues that section 19 is not
limited to relief from existing
unfavorable conditions and that
Commission action may be taken in
response to prospective harm which can
reasonably be expected. It states that it
is not unreasonable to predict that
Maersk an other third-flag lines will
ultimately be excluded from the trade if
enforcement of the Philippine cargo
reservation system is unchecked.
Maersk also contends that, in this case,
it has provided evidence of actual harm
to Maersk Line.

The Commission is granted broad
authority under section 19 to make rules
and regulations not in conflict with law
in order to meet unfavorable trade
conditions. One remedy available to the
Commission is the suspension of tariffs
such as is proposed under Option A of
the Proposed Rule. Although tariff
suspension is admittedly a serious
sanction, the Commission has the
authority to take such an action should
trade conditions warrant it. While the
Philippine carriers do not state that
tariff suspension is never available as a
remedy under section 19, they do
contend that such a sanction exceeds
what would be legally permitted on the
present record.

Section 19 contemplates the use of
countervailing measures to correct an
unfavorable trade condition. In some
instances, e.g., where a fine or charge is
levied, a precisely mirrored penalty may
be devised. In other cases, the remedy
may not be so easy to devise but the
Commission will consider all reasonable
alternatives. In this instance, it is
alleged that Philippine cargo reservation
laws have the effect of excluding third-
flag carriers from the trade. The
suspension of tariffs, as proposed in
Option A, would impose a similar effect
on Philippine carriers. It should be noted
that the Commission has merely issued
a Proposed Rule and has not taken any
final action. However, should conditions
be established for which the only
remedy is tariff suspension, then such
action would not be an act of excessive
retaliation under section 19. Suspension,
in whole or in part, of any tariff is one of
the actions specifically authorized under

the Commission's rules. See 46 CFR
506.9(c).

Finally, it should be noted that section
19 relief may be granted upon a showing
of prospective harm. Such action is
provided for in the Commission's rules
which state that an unfavorable
condition is one which precludes or
tends to preclude other vessels in the
trade from competing in the trade on the
same basis as any other vessel. See 46
CFR 508.3(a). In the recent Venezuela
case, the Commission stated that it is
not necessary to wait until a third-flag
carrier is actually forced out of the trade
or other actual harm is suffered before
taking action. 1 Relief may be granted
for prospective and potential harm.
which may reasonably be expected to
occur.

III. The Philippine carriers argue- that
the foreign policy implications of tariff
suspension make it an improper exercise
of Commission authority under section
19. They state that the legislative history
of the Act indicates that section 19 was
not intended to authorize retaliatory
sanctions with serious foreign policy
implications through a summary
administrative action. The Philippine
carriers cite other provisions of the
Shipping Act and argue that elsewhere
the Commission is authorized to invoke
severe sanctions affecting foreign
entities only'upon formalized hearings
or consultations with the President. 12

The Philippine carriers argue that
section 19 does not provide for such
hearings or consultation. Therefore, they
infer that the Commission may not so
use section 19.

The Commission's procedures under
G.O. 33 expressly provide for
cooperation and consultation between
the Commission and the Executive
Branch and establish avenues for
resolution of section 19 matters through
diplomatic channels (46 CFR 506.8).
Moreover, G.O. 33 states that:

The Commission shall postpone or
discontinue any or all such actions if the
President informs the Commission that
postponement discontinuance, or suspension
is required for reasons of foreign policy or
national security. 46 CFR 506.13.

1 "The Commission is not inclined to wait for
carriers to suffer irreparable harm in the form of
declining shares before It takes action, when it is
nevertheless clear that the foreign law on its face
would create unfavorable conditions and the foreign
government is beginning enforcement." 21 S.R.R. at
1627.

12 The Philippine carriers note that section 14a of
the Shipping Act, 1916 (46 U.S.C. 813), which
provides for exclusion of a vessel from U.S. ports,
requires a full evidentlary hearing on the record.
The Commission is referred to other sections of the
Shipping Act where authority to suspend tariffs. i.e.,
sections 18(b)(7) and 22(c)(2) (46 U.S.C. 817(b)(7)
and 821(c)(2)), is subject to review by the President.

As discussed above, tariff suspension
is a permissible remedy under section
19. The fact that tariff suspension has
foreigif policy implications does not
make it an improper'or an unlawful
exercise of Commission authority. GO.
33 is sensitive to foreign policy
ramifications and tariff suspension is a
proper exercise of Commission
authority.

Fiiially, we note that the Philippine
carriers object to the Proposed Rule as a"summary administrative device."
However, Congress intended that
section 19, which was modeled on the
British Orders in Council, provide a
summary administrative instrument for
dealing swiftly and effectively with
conditions unfavorable to shipping.
Although the statute does not expressly
provide for a hearing, the Commission
has always taken care to afford parties
who may be adversely affected by
section 19 action with an adequate
opportunity to be heard,

IV. The Philippine carriers argue that
the Proposed Rule is procedurally
defective under the Commission's own'
regulations. The carriers cite that
section of G.O. 33 which sets forth the
requirements for a petition for relief
under section 19 (46 CFR 506.6). The
Philippine carriers do not contend that
the Commission must adhere to the
same technical requirements as a
private petitioner. However, they do
argue that the Commission must adhere
to comparable standards for
proceedings initiated on its own motion,
The carriers argue that the record relied
upon by the Commission Is insufficient
even for the Commission to propose a
rule under section 19.

Maersk Line argues that the laws and
actions of the Philippine Government, in
themselves, establish aprimaface case
for the imposition of the Proposed Rule.

Whatever the minimum requirement
for the Commission to merely propose a
rule under section 19 might be, we
believe that there is more than an
adequate basis for the Commission to
take the step of issuing a proposed rule
where: (1) There is evidence of the
existence of a legal and regulatory
regime having as its stated purpose the
limitation of third-flag carriers'
participation in the trade; and (2) there
have been complaints from Interested
parties that these laws are producing
unfavorable conditions. Both of these
factors were present in this case when
the Commission took the action of
issuing a notice of proposed rulemaking.

V. The Philippine carriers argue that
this proceeding fails to meet minimum
standards of due process established by
constitutional and administrative law.
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They argue that they have a
constitutionally protected property right
in their authorization to pursue a lawful
business. This property right is allegedly
vested in their tariffs and may not be
taken without due process of law.
According to the carriers, due process
guarantees them an opportunity to
present evidence and to challenge
allegations and evidence introduced
against them. They argue that under
principles of administrative law, a party
may not be deprived of a property right
in an adjudicatory proceeding without
an evidentiary hearing. The Philippine
carriers assert that no final action
should be taken by the Commission
without an opportunity to prepare
rebuttal evidence and to present that

'evidence in an appropriate proceeding.
Comments by several ports express

concern that the Philippine cargo-
sharing plan and the waiver program
will lead to a diversion of cargo
presently moving through those ports.
Maersk argues that the actions of the
Philippine Government have been
shown to unfairly burden third-flag
carriers, as well as shippers, exporters,
importers and ports and are otherwise
unfavorable to shipping in the foreign
trade of the United States. Maersk urges
the Commission to issue the Proposed
Rule without a further proceeding.

The essence of the Philippine carriers
argument is that the Commission cannot
take any retaliatory action or impose
any sanction, based on the present
record, without some opportunity for
firther participation in this proceeding
by the Philippine carriers. The carriers
do not argue that a formal trial-type
hearing is necessary, but they do assert
that, at a minimum they should have an
opportunity to respond to adverse
comments which were filed
simultaneously with theirs. As indicated
above, section 19 was intended by
Congress to provide a means for dealing
in the swiftest manner possible with
unfavorable trade conditions, the statute
does not contain any express
requirement for an evidentiary hearing
on the record. Moreover, G.O. 33
provides for summary disposition in
section 19 proceedings. Nevertheless,
the Commission through this Notice of
Request for Further Comment is
affording the Philippine carriers an
opportunity to respond to adverse
comments and to submit additional
information in support of their position.

VI. The Philippine carriers state that
the cargo sharing program of the
Philippine Government is only a modest
attempt to encourage the development
of its own liner companies. They assert
that this is a legitimate sovereign goal

and suggest that the Philippine program
is closely akin to United States cargo
preference programs.

The Commission in the Notice of
Proposed Rulemaking specifically stated
that it does not question the sovereign
right of a foreign government to impose
conditions on its owrn domestic
commerce. The Commission stated:

Many nations, including the United States.
have legitimate interests in promoting the
economic well-being of their maritime
commerce. However, it is not reasonable to
expect the export commerce of the United
States to bear the burden of the economic
costs of the carrier promotion policies of the
Republic of the Philippines."5

As further noted in the Notice of
Proposed Rulemaking, the laws and
regulations promulgated by the
Philippine Government attempt to
impose unilaterally a strict 40-40-20
cargo sharing formula on the trade of the
United States.1 4 This regime covers a
substantial portion of the export cargo
from the United States and is not
comparable to the much more limited
cargo reservation programs of the
United States. A recent report of the
U.S. General Accounting Office would
appear to indicate that U.S. cargo
preference programs do not cover a
substantial portion of the total
oceanborne liner cargo In the U.S.
foreign trade.1 5

To the extent that specific information
on the amount of cargo in the United
States/Philippines trade affected by U.S.
cargo preference laws is available, such
information would be useful in this
proceeding. Executive Branch
departments or other interested persons
with access to this information are
invited to submit this data to the
Commission.

VII. The U.S. carriers argue that no
action should be taken by the
Commission at the present time because
of ongoing governmental and
commercial efforts to resolve maritime
issues in the United States/Philippines

n Docket No. 83-45. Actions to Adjust rM eet
Conditions Unfavomble to Shippinron tte Unitcd
StoteslRepublic of the Philippines Tro,?. Notice of
Proposed Rulemaking. October7.1033, p. 11; rea
also the Commisslon's Interim Report In the
Venezuela proceeding at 21 SR.L 12.

1" This cargo sharing formula would appear to
apply to all cargo except for that cargo covered by
P.D. 1463. all of which Is reserved for carriage by
Philippine-flag vessels.

5AIAthough the data presented in the GAO report
does not provide specific Information on the United
States/PhilippInes trade. It does indicate that In
1930. U.S.-flag vessels carried 8.0 mllion tons of
U.S. government cargo which was 9.5 of the total
liner cargo shipped on U.S. flag vcsel3 between
U.S. and foreign ports. See US. General Accounting
Office. Economic Effccts of Cargo P oferen c Laws
Report To The Chairman. Committee on Mterchant
Marine and Fisheries House of Representatives. p.
10 (1984).

trade. According to the U.S. carriers,
Commission action at this time would
undermine these efforts. These carriers
cite past commercial efforts to
harmonize conflicting national policies
through the filing of a proposed U.S.-
Philippine Equal Access Agreement
(Agreement No. 10461). They also cite
recent maritime consultations in Manila
between the United States and
Philippine delegations at which the
delegations agreed to meet again in the
near future to draw up a bilateral
agreement governing liner transport in
the United States/Philippines trade.
Implementation of sanctions under
section 19 would allegedly chill these
government negotiations.

The U.S. carriers present no
reasonable basis to favor a suspension
of this proceeding at this time.
Agreement No. 10461 was withdrawn
and Is no longer being pursued as a
commercial alternative. As to
government negotiations, should the
diplomatic situation change, it is
presumed that the Executive Branch
would advise the Commission of
significant diplomatic developments
whic might affect any final decision by
the Commission. Suspension of this
proceeding at this time does not appear
to be warranted.

Conclusion

An Appendix isincluded with this
Notice which summarizes factual
assertions made in the various
comments. This synopsis is provided
solely for the convenience of interested
persons and in order to facilitate further
comment. The synopsis should not be
construed as factual findings nor is any
further Commission action limited to
matters contained in the synopsis.

The Commission declines analysis of
the factual record established at this
time and has limited its discussion in
this notice to issues of law and policy
raised by the comments. This absence of
discussion of the factual record.
however, should not be construed as a
determination that the present record is
not in itself, sufficient to support a
finding of unfavorable conditions.

In fact, serious allegations of
unfavorable conditions have been made
and factual information supporting those
allegations has been provided. The
present record establishes the existence
of a comprehensive cargo sharing
regime which seeks to allocate shares in
the trade on a 40-40-20 basis. The
record also shows that this regime is
being implemented through a waiver
program which affects only third-flag
carriers.

........... -- I"1 I I
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The Commission wishes through this
Notice to provide parties that would be
adversely affected by the Proposed Rule
with the opportunity to address-other
comments which were filed
simultaneously with theirs and to
present any other additional factual
information relevant to this proceeding.
In addition, Executive Branch
Departments will have an opportunity to
address the comments filed and advise
the Commission of their views. It should
be noted, however, that further rounds
of comment may not be necessary for
the Commission to take some final
action and should not be anticipated.

As discussed above, the present
record does not indicate the extent to
which cargo moving in-the United
States/Philippines trade is governed by
U.S. cargo preference laws. Such data
would be helpful to the Commission in
this proceeding. Interested persons are
invited to submit information which
shows the percentage of the total
oceanborne liner cargo in the U.S.
export trade to the Philippines which
was carried by U.S.-flag vessels because
of the requirements of U.S. cargo
preference laws. Such data for the most
recent year available would be useful
and relevant.

The Commission also invites further
comment regarding the options proposed
as remedies. Although some
commentators opposed both options and
others favored one option or another,
the Commission believes that further
comment on these options may be
beneficial. In particular, port interests
are invited to comment on whatever
relief other than the proposed options
they believe may be adequate to meet
their specific concerns.

Interested parties are given until May
2, 1984 to file comments on the-Proposed
Rule. Factual submissions relating to
conditions in the United States/
Philippines trade should, to the extent
possible, be supported by sworn
documents and affidavits.
List of Subjects in 46 CFR Part 508

Maritime carriers, Tariffs.
By the Commission.

Francis C. Hurney,
Secretary.
Appendix: Synopsis of Comments

The purpose of this synopsis is to
summarize the comments received in
response to the Notice of Proposed
Rulemaking in order to make this
information broadly available to
persons interested in this proceeding
and thereby facilitate further comment
on the Proposed Rule. This synopsis is
limited to factual matters contained in

the comments and does not include
legal, procedural or policy matters
which are raised by the comments and
which are discussed in the
supplementary information section of
this Notice of Request for Further
Cdmment. Moreover, it should be noted
that this synopsis focuses, for the most
part, on those factual matters which are
in dispute among the several
commentators, or which involve
allegations of unfavorable conditions in
the trade. However, not every factual
assertion contained in the comments
which may be relevant is necessarily
included. This synopsis is not intended
to be a substitute for the comments
themselves which are available to
interested persons in the Office of the
Secretary. The comments in their
entirety make up the present record in
this proceeding. The synopsis is
organized so that comments alleging
facts which would be supportive of the
Proposed Rule are summarized first,
following by the comments of those who
oppose the Proposed Rule.
L The WaiverProgram

A. Supporting Comment. Third-flag
carrier commentators assert generally
that the provisions, implementation and
administration of the Philippine
Government waiver program has caused
unreasonable delay, unnecessary cost,
and has placed shippers at a
disadvantage to their foreign
competitors. Both BBSL and Maersk
note that only third-flag carriers are
required to obtain a waiver. BBSL states
that such a requirement puts third-flag
carriers at a competitive disadvantage
to national-flag carriers that do not need
a waiver. Maersk states that a third-flag
carrier may book cargo, and not know
until the "eleventh hour" whether a
national-flag vessel will claim that
cargo. Maersk states that this
uncertainty has an adverse impact on
commitments of equipment and
relationships with shippers. Maersk
states that there are only eight
Philippine consulates in the United'
States where waivers may be obtained.
Shippers, particularly small shippers,
located in areas distant from a consulate
may simply decide to ship with a carrier
not requiring a waiver. In order to
reduce this burden on shippers, Maersk
states that third-flag lines have
undertaken to arrange for waivers on
behalf of shippers and have absorbed
the fee paid for waivers.
CMA contends that virtually all

responding CMA members with
significant involvement in the United
States/Philippine export trade reported
that they had experienced delays in
shipments and incurred costs due to the

waiver system. CMA contends that In
recent months the waiver process has
become even more time-consuming,
often requiring extensive negotiations
with Philippine carriers and the
Philippine consulate. Finally, CMA cites
examples of alleged arbitrary
administration of the waiver system,
such as refusal to grant waivers even
where waiver criteria are met.

B. Opposing Comment. The Philippine
carriers make an extensive defense of
the waiver system including a point-by-
point refutation of specific allegations
mentioned in the Notice of Proposed
Rulemaking. According to the Philippine
carriers, all waiver requests are acted
upon within 24 hours and 90 percent of
these requests are granted. The specifio
grounds for issuing waivers are stated
on the waiver form. However, MARINA
allegedly has been flexible in
administering the waiver program and
has granted waivers for any good
reason. The Philippine carriers assert
that no complaints &bout the waiver
system have been received by MARINA
for some time. Waivers allegedly are
granted automatically or for extended
periods in appropriate cases, as where
Philippine vessels do not call at a port,
or where sailings are infrequent. They
assert that there is no known Instance of
interruption of waiver service at Now
York or any other consulate office
within the United States, According to
the Philippine carriers, MARINA
maintains a constant oversight of the
waiver program in order to ensure Its
efficient operation.

The Philippine carriers explain that a
lower freight rate is a valid reason for
obtaining a waiver only where the third-
flat rate is at least 15 percent below a
national-flag carrier rate. The Philippine
carriers state that this requirement is
rarely met because the Philippine
carriers have resigned from conferences
and now offer rates which are
competitive with other low-priced
independents. The Philippine carriers
conclude that the waiver system has not
burdened shippers with either adverse
rate or service conditions.
II. Fines and Penalties

A. Supporting Comment. Third-flag
carriers, shippers and others assert
generally that third-flag carriers are
subjected to fines and penalties for
failure to comply with regulations issued
under E.O. 769. They note that section 40
of the "Rules & Regulations
Implementing Executive Order No. 769"
empowers MARINA to impose sanctions
and administrative fines In an amount
not to exceed the cost of freight covered
by a particular violation.
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B. Opposing Comment The Philippine
carriers assert that the fines imposed for
violation of the waiver system have
been so small as to be insignificant.
They assert that the penalty provision,
which would, potentially subject a
carrier offloading cargo from the United
States in the Philippines without a
waiver to a fine equal to the freight rate,
has rarely, if ever, been applied.
Furthermore, they state there are no
present plans to apply this penalty. In
the majority of cases, according to the
Philippine carriers, fines have been a
nominal 200 pesos (approximately $14).
However, they do state that where
violations have been repeated, the fine
has been increased to 750 pesos
(approximately $54).

III Central Bank Memorandum
Requirements

A. Supporting Comment Maersk
interprets the language of section 3 of
the Central Bank Memorandum' as
requiring third-flag carriers to wait until
the national-flag lines have carried 80
percent of cargo for the year before they
could participate for their 20 percent.
Maersk notes that literal application of
such a rule would, as a practical matter,
exclude all third-flag service. CMA and
the Port of New York interpret this
Central Bank rule in the same manner as
Maersk.
, B. Opposing Comment. The Philippine

carriers argue that section 3 of the
Central Bank Memorandum has been
interpreted to allocate cargo on a
current basis throughout the year. The
20 percent share for third-flag carriers is
not withheld until the bilateral share is
obtained but rather is allocated on a
current proportional basis. Otherwise,
the Philippine carriers note, third-flag
carriers would have to shut down
operations until the 80 percent share for

national-flag carriers had been
achieved.

Section 3 of the Central Bank Memorandum
states:

In accordance with MARINs guidelines,
compliance with the 40-40-20 cargo sharing
arrangement shall be determined periodically on the
basis of the aggregate of Philippine import liner
cargoes from the United States not covered by P.D.
No. 1466 and not on the basis of import liner cargoes
of each importer. Moreover, the 40-40 share of the
Philippines and the United States should first be
filled up during the year to ensure compliance
therewith. Accordingly, all importations covered
shall be shipped thns national flag vessels of the
Philippines or the United States unless the

.prescribed waiver is secured. (Emphasis added).

-IV. Cargo Shares in the United Statesi
Philippines Trade

A. Supporting Comment. Maersk,
BBSL2 and CMA all contend that the
Philippine cargo reservation program has
already resulted in a shift of cargo from

third-flag carriers to U.S. and Philippine-
flag carriers. Maersk and CMA have
provided Journal of Commerce data
which shows the following recent trend
in third-flag participation in United
States/Philippines export trade:

131 1932 FwS- h.f 1e33

T ro P r4 Torn Pcrcct Tc:.s P

U.S.-rzg 117,Z ZZ7 15E3.332 34 1 91,EC3 43.7

PhsnPP-rg 53.374 165 G,?.E33 19.5 42973 20A
Trn-flg 183,122 529 215.877 46.4 75.4S3 35.9

These data document a decline in
third-flag share following
implementation of the Philippine cargo
sharing system. Maersk provides further
data which attempts to document more
specifically the impact of Philippine
laws. Maersk states that these laws
were first implemented in the third
quarter of 1982. Maersk provides the
following comparative third quarter data
in the export trade for 1982 and 1983.

Thrd c-xtcr 1621 Trh-d q 'z. 1 M3

Torn P crc t Tern F.., nt

U-SA..-, 123.772 33.7 144.870 449
Ph:T.o-r3. 72.674 198 60.33 18.9
W rd-tinaq.. 170J752 45.5 116.7023 22

These figures show a decline in the
overall third-flag share for the third
quarter from 47 percent to 36 percent
Maersk's own share of the export trade
for this quarter dropped from 15.7
percent (57,547 tons) to 10.8 percent
(34,716 tons).

Maersk states that during the period
1980-:82 its annual revenues from the
trade were approximately $18 million. In
1983, Maersk estimates revenues at S3
million. Prior to the implementation of
Philippine laws, 9.1 percent of Maersk's
total revenues were earned in United
States/Philippines trades. Maersk now
earns approximately 4.3 percent of total
revenues from the trade. Annual
average tonnage for Maersk has
declined from 110,000 freight tons to
about 50,000 freight tons in 1983.

Finally, Maersk provides data on its
cargoes to the Philippines shipped in
less-than-containerloads. During 1982,
34 percent of Maersk cargoes to the
Philippines were less-than-
containerloads, whereas in 1983 the

I BBSL states that implementation of Philippine
laws has resulted in actual cargo and revenue
losses to third-flag carriers but does not pro-4de
specific data as does Maersk.

comparable figure was 19 percent.
Maersk concludes that these figures
demonstrate that small shippers are
turning away from third-flag carriers as
a result of Philippine cargo reservation
laws because it is easier for the small
shipper to deal with a national-flag
carrier.

CMA also provides documentation of
third-flag carrier cargo losses. CMA
claims that its members report a shift of
between 50 to 75 percent of their entire
cargo from third-flag carriers to
national-flag lines. CMA cites one
member company which had shipped
approximately 50 percent of its
shipments with third-flag carriers and 50
percent with United States carriers.
CMA states that, after this company's
third-flag carriers began to have
difficulty in obtaining waivers in May of
1933, this shipper shifted nearly all of its
cargo to U.S.-flag vessels. CMA states
that another company reported that in
January of 1982, 80 percent of its traffic
was transported by third-flag carriers.
Now this company uses third-flag
carriers for approximately 20 percent of
its volume.

B. Opposing Comment. The Philippine
carriers acknowledge that U.S.-flag
carriers have increased their share of
the U.S. export trade at the expense of
third-flag carriers. They state:

'7hat is not to say there have been no
changes in the trade as a result of the
Philippine cargo-sharing program. The most
important change is that while the Philippine
Carriers" share of the trade has remained
constant, there has been a substantial
increase in the share of the trade carried by
U.S.-flag vessels. This increase has been at
tha expanse of third-flag carriers" (Philippine
Carriers' Comment at 27].
They state, however, that section 19
does not provide relief for third-flag
carriers' loss of share of the trade. The
Philippine carriers also state that their
own share of the total volume of the
United States/Philippines trade has
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remained more or less unchanged at
approximately 17 percent.
V. Rates

A. Supporting Comment. A number of
comments allege generally that
Philippine cargo reservation laws will
have an adverse impact on freight rates.
However, only CMA provides specific
information which attempts to establish

,that the Philippine cargo reservation
system has resulted in rates which are
higher than would otherwise prevail
under currdnt economic conditions. The
CMA data show that rates on two
commodities-borax and phosphates-
in the United StateslPhilippines trades
were not consistent with rates on these
commodities in other comparable
trades. These data show that rates on
these commodities did not decrease as
sharply between 1982 and 1984 in the
Philippines trade as they did in the
trades to Hong Kong, Taiwan and South
Korea. CMA suggests that the rates on
these commoditie, were insulated from
the full impact of downward economic
trends by the Philippine cargo
reservation program. CMA believes that
rates are 25 to 50 percent higher than
they would be absent the Philippine
cargo reservation system. CMA also
cites the example of one member who
reported that its freight rates increased
by 19 percent when Yang Ming Line
allegedly was driven out of the
Philippine trade by the cargo reservation
system.

B. Opposing Comment. The Philippine
carriers note that both MCI' and Galleon
have resigned from their conferences
and now offer rates that are competitive
with other low priced independents.
This comment is made in response to the
allegation, cited in the Notice of
Proposed Rulemaking, that shippers will
be forced to pay higher conference rates.

VI. Service

A. Supporting Comment. Maersk
asserts that third-flag carriers provide
approximately 77 percent of the sailings
in the United States/Philippines trade.
Maersk states that restrictions on third-
flag participation will severely diminish
the available qudntity of service
necessary to satisfy the trade. Maersk
asserts that'without the competitive
incentive provided by third-flag carriers,
there will be deterioration in the quality

of service. Maersk notes that third-flag
carriers provide both all-water and
intermodal service and that shippers
will be deprived not only of a choice of
carrier but also of service options.
Maersk estimates that its revenues from
this trade will continue to decline in
1984 and that such losses will result in a
retrenchment in Maersk's overall
service. Maersk does not present
evidence of cutbacks in its own service
or of other third-flag carriers.

BBSL states that Philippine laws are
antithetical to regular third-flag liner
service. BBSL states that the potential
impact on service may be particularly
severe on the U.S. Atlantic Coast where
third-flag carriers have provided the
vast majority of sailings. BBSL does not
present evidence of actual service
cutbacks.

CMA cites the withdrawal of Yang
Ming Line from the Philippine trade in
the second half of 1983 as an example of
actual adverse impact on service. CMA
believes that Yang Ming Line withdrew
because it concluded that it could no
longer effectively compete-in the trade
as a third-flag carrier. CMA states that
Yang Ming Line had provided 36 sailings
a year to the Philippines.)CMA also
believes that East Asiatic Company, and
perhaps other lines, have refused to
accept bookings to the Philippines due
to the difficulty in obtaining waivers
CMA also states that many of its
members regard Philippine carrier
service as inferior because of their
infrequent sailings. CMA believes that
U.S. shippers will be disadvantaged by
inferior service should the cargo
reservation system be fully
implemented.

3

B. Opposing Comment. The Philippine
carriers state that they offer about 5
percent of the liner sailings in the trade.
They maintain that this percentage has
not changed under the cargo reservation
system. They contend that liberal
administration of the waiver system has
resulted in minimal, if any, disruptive
impact on service. They contend that
where Philippine vessels do not call at a
port or where sailings are infrequent,
waivers are given automatically or for
extended periods. They point out that to
the extent cargo has been shifted, it has

3 P. L Thomas Paper Co.. Inc. states generally
that it has had problems with infrequent saillngs
and shipping delays but does not provide specific
data.

gone for the most pait to U,S. carriers
that maintain high quality service. The
U.S. carriers, it Is alleged, offer a full
range of service optionst including
intermodal service.

VII. Cargo Routing

A. Supporting Comment. The Port
Authority of New York and New Jersey
filed a comment expressing concern
over the potential adverse impact of the
Philippine waiver system on cargo
routing. New York notes that virtually
all of the liner cargo-both import and
export-in the United States/Philippines
trade that moves through the Port of
New York is carried by third-flag
carriers. Only one U.S.-flag carrier
(Waterman) and one Philippine-flag
carrier (MCP) serve New York in this
trade. According to the port, exporters
and importers at New York currently are
not experiencing difficulties In obtaining
waivers. Nevertheless, New York
expresses concern that a more
aggressive policy by the Philippine
Government could drastically change
the situation. New York contends that
exclusion of third-flag carriers would
effectively close New York to the trade
and force shippers to turn to other ports,
the most likely beingminibridge service
through Pacific Coast ports. Should such
a situation occur, New York notes that
neither option of the Proposed Rule-
tariff suspension or restricted entry-
would provide relief to the port. New
York, therefore, requests the
Commission, in fashioning an
appropriate remedy to consider the
special problem which the Philippine
cargo sharing regime causes for ports
served almost exclusively by third-flag
carriers.

Virginia Port Authority states that the
current waiver system is so burdensome
as not to be a viable option. VPA asserts
that it is losing cargo through ininibrldge
service to the Pacific Coast, VPA states
that it has no U.S.-flag service and only
monthly Philippine-flag s~rvice.

Philadelphia states that the port Is not
served by either U.S. or Philippine-flag
carriers. As a result, shippers must
either use minibridge service to the
Pacific Coast or obtain a waiver In order
to use third-flag direct service to and
from Philadelphia. Because there Is no
Philippine consultate in Philadelphia,
obtaining -a waiver Is a time-consuming
process. Philadelphia expresses the
view that the solution to this problem Is

M
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a blanket exemption for Philadelphia
and third-flag carriers serving the port
with direct service to the Philippines.

Baltimore's concern is that full
implementation of the Philippine cargo-
sharing program might result in routing
of cargo to the Pacific Coast to the
detriment of Baltimore, third-flag
carriers, and shippers.

The Port of Portland notes that it is
not served by either U.S. or Philippine-
flag carriers. Consequently, shippers
must either ship cargo via Seattle, and
perhaps incur additional trucking
charges, or obtain a waiver. Because
there is no consulate in Portland, the
waiver must be obtained from San
Francisco or Seattle. Portland states that
it attempted to obtain a blanket
exemption for all cargoes moving
through Portland from the waiver
requirement until U.S.-flag or Philippine-
flag service is available. MARINA
denied the requested exemption.
Portland also states that Philippine
government assurances that waivers
will automatically be granted are not
sufficient to protect the port's interests.

B. Opposing CommenL The Philippine
carrers assert that waivers are granted
for extended periods where Philippine
vessels do not call at a port or where
sailings are iftfrequent In such
circumstances the granting of a waiver
is automatic. The Philippine carriers
state that such a waiver has been
provided for the Port of Portland. The
Philippine carriers also respond to
specific allegations of adverse impact on
ports cited in the Notice of Proposed
-Rulemaking.
[FR D. 84-8543 Filed 3-29-64: &45 am)

BILLING CODE 6730-01-4
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DEPARTMENT OF AGRICULTURE

Office of the Secretary

Meat Import Limitations; Second
Quarterly Estimate

Pub. L. 88-482, enacted August 22,
1984, as amended by Pub. L. 96-177
(hereinafter referred to as the "Act"),
provides for limiting the quantity of
fresh, chilled, or frozen meat of cattle,
sheep except lamb, and goats (TSUS
106.10, 106.22, and 108.25), and certain
prepared or preserved beef and veal
products (TSUS 107.55,107.61, and
107.62), which may be imported into the
United States in any calendar year. Such
limitations are to be imposed when the
Secretary of Agriculture estimates that
imports of articles provided for in TSUS
108.10, 106.22, 106.25, 107.55, and 107.62
(hereinafter referred to as "meat
articles"), in the absence of limitations
under the Act during such calendar year,
would equal or exceed 110 percent of
the estimated aggregate quantity of meat
articles prescribed for calendar year
1984 by subsection 2(c) as adjusted
under subsection 2(d) of the Act.

As published on December 30,1983
(48 FR 57576), the estimated aggregate
quantity of meat articles prescribed by
subsection 2(c), as adjusted by
subsection 2(d) of the Act for calendar
year 1984, is 1,117 million pounds.

In accordance with the requirements
of the Act, I have determined that the
second quarterly estimate for 1984 of the
aggregate quantity of meat articles
which would, in the absence of
limitations under the act, be imported
during calendar year 1984, is 1,190
million pounds.

Done at Washington, D.C. t]ils 27th day of
March, 1984.
John R. Block,
Secretary.
[FR Dec. 84-857 Filed 3-29-4; 8.45 am]
BILLING CODE 3410-10--M

CIVIL AEROJAUTICS BOARD

Announcement of Approval of
Reporting Requirements by the Office
of Management and Budget Under the
Paperwork Reduction Act (44 U.S.C.
35)

On March 2,1984, the Office of
Management apd Budget approved the
following reporting requirement: "War
Air Service Program Questionnaire"-
approved through January 31, 1985,
under OMB No. 3024-0073.

Dated: March 23,1984.
Robin A. Caldwell,
Chief, Information Management Division,
Office of Comptroller.
[FR Doc. N8600 Filed 3-29-84; 8:45 am]

BILUNG CODE 6320-01-M

Agency Information Collection

Activities Under OMB Review

AGENCY: Civil Aeronautics Board.
ACTION: Notice of Proposed Collection of
Information under the Provisions of the
Paperwork Reduction Act (44 U.S.C. 35).

SUMM.1lARY: The Civil Aeronautics Board
is requesting the Office of Management
and Budget's approval of extension of
the submission of information by air
carriers receiving sidbsidy pursuant to
the reporting requirements contained in
Sections 382.21, 382.22 and 382.23 of Part
382 of the Board's Special Regulations.
DATED: March 28, 1984.
FOR FURTHER INFORMATION CONTACT.
Jack Calloway, Data Requirements
Section, Information Management
Division, Office of Comptroller, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
(202) 673-6042.
SUPPLEMENTARY INFORMATION: Agency
Clearance Officer From Whom a Copy
of the Collection ofInformation and
Supporting Doctiments is Available:
Robin A. Caldwell, (202] 673-5922.

How Often the Collection of
Information Must Be Filed:
Occasionally.

Who is Asked or Required to Report:
U.S. Air Carriers receiving subsidy.

Estimate of Number of Annual
Responses: 76.

, Estimate of Number of Annual Hours
Needed To Complete the Collection of
Information: 108.
Phyllis T. Kaylor,
Secretary.
[FR Doec. 84-8391 Flcd .%-9-.4: 843 am)
BILUNG CODE 0320-01-M

[Ordor 84-3-107] -

Rejection of Foreign Forwarder
Registration

AGENCY: Civil Aeronautics Board.
ACTION: Rejection of Foreign Forwarder
Registration; Order 84-3-107.

SU,,1MARY: The Board, having previously
established in Orders 83-4-103, and 83-
6-65 that there is unsatisfactory
Philippines reciprocity for U.S. freight
forwarders, rejected only the interstate
and overseas air transportation portlods
of the foreign freight forwarder
registration request of Queen'o Maritime
Ltd., which is 60 percent owned by
citizens of the Philippines-Order 84-3-
107 adopted March 26, 1984. The foreign
air transportation portion of the
applicant's registration was granted on
February 10, 1984 and continues in
effect.

To obtain a copy of the complete
order, contact the C.A.B. Distribution
Section, Room 100, 1825 Connecticut
Avenue, NW., Washington, D.C. 20420,
(202) 673-5432. Persons outside the
Washington metropolitan area may send
a postcard request.
FOR FURTHER INFORN1.1ATION CONTACT:
Dean L. Johnson, (202) 673-5134,
Regulatory Affairs Division, Bureau of
International Aviation, Civil
Aeronautics Board, Washington, D.C.
20428.

By the Civil Aeronautics Board: March 20,
1984.
Phyllis T. Kaylor,
Secretar .
[FR Doc. C4-VM FlIed 3-4.4: &45 am]
DILNG CODE 6320-01-M
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[Order 84-3-92; Docket 42056]

Order Instituting Investigations

AGENCY. Civil Aeronautics Board.

ACTION: Notice of Order Instituting
Investigation: Order 84-3-92, Docket
42056.

SUMMARY: The Board is instituting the
London-Frankfurt Route Proceeding to

elect primary and back-up carriers to
operate local service between London
and Frankfurt. The complete text of
Order 84-3--92 is available as noted
below.

DATES- Applications, motions to
consolidate applications conforming to
th scope of this proceeding, petitions
from interested persons, and petitions
for reconsideration shall be filed by
April 5,1984. Answers shall be filed by
April 12,1984.

ADDRESSES: All pleadings should be
filed in the Docket Section. Civil
Aeronautics Board. Washington, D.C.
20428 in Docket 42056 London-Frankfurt
Route Proceeding.

FOR FURTHER INFORMATION CONTACT.
Don Hainbach, Bureau of International
Aviation, Civil Aeronautics Board, 1825

Connecticut Avenue, NWul., Washington,
D.C. 20428, (202) 673-5035.
SUPPLEMENTARY INFORMATION. The
complete text of Order 84-3-92 is
available from our Distribution Section,
Room 100,1825 Connecticut Avenue,
N.W., Washington, D.C. 20428. Persons
outside the metropolitan area may send
a postcard request for Order 84-3-92
Section. Civil Aeronautics Board.
Washington. D.C. 20428.

By the Civil Aeronautics Board March22,
1934.
Phillis T. Kaylor,
Secretar.
[FR Doeal~ etm]FiJ32- 1
BIOI CODE =0001-M

Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits Filed Under Subpart 0
of the Board's Procedural Regulations (Sea, 14 CFR 302.1701 et seq.); Week Ended 13-rch 23, 1984

Subpart Q Applications

The due date for answers, comforming application, or motions to modify scope are set forth below for each application.
Following the anwser period the Board may process the application by expedited procedures. Such procedures may consist of
the adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings.

Date fed Nco. cn

Imr. 19. 1984 42051 Aeroftwu Domrrln. C. rA. c/o R:;h FL C., 20.5 N:rtl 15th V=%~ Ar'_. Va. 22201. A,-r":-n of krcatcs
Don ...no, C. Q p A. rj.rr.t to S:t-0i 402 of ths Act "md S._ Ocf ti-i B:-das PrccccLaf R cr' fcr a fcrcm ar
c;r~ prnl to cqnn: In nds~::t1i f=-_i &l trrm~t:tn WcAIen t Dcrr*z= R_-'t~ nd Mo U-13 V 0 i Is'
San Jumn Pvc.to R.o -T, P.. arid Fcep C?,.ci A!r Tr-acptt..

Answ= m,,- bo C-'d byA U 18, .C24.
Do. 42053 Tra Panm3. S. A, c/o Rictird P. To ', .t:-tza & J:tan.u % 120 CkctC Aci"o. 14'i.. Zcgtm- D.C.

A cation of Trars-Pcn~r,_a. S. A. tor 'l to Sn 402 of t AdS fr frc-J oi t3 r fz nlc =7::r= tzdng app5=n
to engaoa In ncn-Gcf=Mizd (c-n & rmpot=- of prcakti ai r=3 tcl*wn =1 Fcirr or p6irrt h ft R_-±c~ of Pananar
and KM.=An FlR-dda. Ncyj, M. Y, m Les Cnc L =~ii. I tho U.-=d S=, =

Mi'r. 21. 1984 42055 Arrow Ar, Irv c../ o Lawco D. Wo. S=.T-% W, CmOcnt. 1211 C :-t A-o.. to"U. S:..3 0. Wczl-tn, D.C 2C0,.
Apnction of Arrow Ar. l r,. p 'trznt to scc to 401 of " Act aM Six, t a of t e=ra Prcc= t.. j Rc' -cr rc-q-TC a
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Phyllis T. Kaylor,-
Secretary.
IFR Dc. 8&4-84 Filed 3-29- 8:45 aM]
BILLING CODE 6320-01M-

[Docket 42056]

London-Frankfurt Route Proceeding;
Assignment of Proceeding

This proceeding has been assigned to
Chief Administrative Law Judge Elias C.

Rodriguez. Future communications
should be addressed to him.

Dated at Washington. D.C., March 20,1984.
Elias C. Rodxiguez,
ChiefAdministmrtive Lat/jude.
[FR Dar. a4-r32 Fled 3-26-& t-45 =1

BILLING CODE 6320-01144

[Docket 40362]

Lono Star Certificate Amendment and
Transfer Case; Postponement of
Hearing

At the request of the applicant and
with the concurrence of the Bureau of
International Aviation, the hearing in
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the above-titled case is postponed. The
hearing will commence on April 10, 1984,
at 10:00 a.m. (lochl time), in Hearing
Room 1 Lower Level, 2120 L Street, NW.,
Washington, D.C., before the
undersigned administrative law judge.
'Dated at Washington, D.C., March 23,1984.

William'A. Kane, Jr.,
Administrative Law fudge.
[FR Doc. 84-593 Filed 3-29- 8:45 am]
DILUNG CODE 6320-01-U

[Docket 41675]

Skystar International, Inc., Fitness
Investigation; Hearing

Notice is hereby given that a hearing
in the above-entitled matter is assigned
to commence on April 11, 1984, at 9:30
a.m. (local time) in Room 1027, Universal
Building, 1825 Connecticut Ave., NW.,
Washington, D.C., before the
undersigned Chief Administrative Law
Judge.

Dated at Washington, D.C., March 23,1914.
Elias C. Rodriguez,
ChiefAdministrative Law Judge.
[FR Doe. 84-8594 Filed 3-29-84: &45 am]
BILLING CODE 0320-01-I

CIVIL RIGHTS COMMI;SION

Arizona Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Arizona Advisory
Committee to the Commission will.
convene at 1:00 p.m. and will end at 6:00
p.m., on April 27,.1984, at the Grenada
Royale Hometel, Aztec Room, 3211 East
Pinchot Street, Phoenix, Arizona 85018.
The purpose of the meeting is to discuss
the Arizona University system.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Chairperson, Mr. Richard Zazueta, at
(602) 267-5691, or the Western Regional
Office at (213) 688-3437.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 27,1984.
John 1. Binkley,
Advisory Committee Management Officer.
IFR Deoc. 84-5528 Filed 3-29-84; 8:45 am]
BILMNG CODE 633s-01-M

DEPARTMENT OF COMMERCE

International Trade Administration,
[C-469-058]

Amoxicillin Trihydrate and Its Salts
From Spain; Preliminary Results of
Administrative Review of
Countervailing Duty Order
AGENCY. International Trade
Administration. Commerce.
ACTION: Notice of Preliminary Results of
Administrative Review of
Countervailing Duty Order.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on amoxicillin
trihydrate and its salts from Spain. The
review covers the period January 1,1982
through December 31,1982. As a result
of the review the Department has
preliminarily determined the net subsidy
to be 3.17 percent ad valorem for the
period of review. Interested parties are
invited to comment on these preliminary
results.
EFFECTIVE DATE: March 30,1984.
FOR FURTHER INFORMATION CONTACT:
Susan Silver or Laura Kneale, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background
On February 28, 1983, the Department

of Commerce ("the Department")
published in the Federal Register (48 FR
8322) the final results of its last
administrative review of the
countervailing duty order on amoxicillin
trihydrate and its salts from Spain (44
FR 44154, July 27,1979) and announced
its intent to conduct the next
administrative review. As required by
section 751 of the Tariff Act of 1930
("the Tariff Act"), the Department has
now conducted that administrative
review.

Scope of the Review
Imports covered by the review are

shipments of Spanish amoxicillin
trihydrate and its salts ("amoxicillin"),
an antibiotic which is a semi-synthetic
penicillin. Such merchandise is currently
classifiable under item 411.7400 of the
Tariff Schedules of the United States
Annotated.

The review covers the period January
1, 1982 through December 31, 1982, and
four programs: (1) A rebate of indirect
taxes upon exportation, under the
Desgravacion Fiscal a la Expbrtacion

("the DFE"); (2) an operating capital
loans program; (3) a short-term export
credit program; and (4) research and
development incentives,

Anhlysis of Programs

(1) Desgravacion Fiscal a la
Exportacion

Spain employs a cascading tax
system. Under this system, the
government levies a turnover tax
("IGTE" on each sale of a product
through its various stages of production,
up to (but not including) the final sale in
Spain. Upon exportation of the product,
the government, under the DFE, rebates
both these accumulated IGTE indirect
taxes and certain final stage taxes.

Although the Spanish government
rebates upon exportation all indirect
taxes paid under the cascading tax
system, the Tariff Act and the
Commerce Regulations allow the rebate
of only the following: (1) Indirect taxes
borne by inputs which are physically
incorporated in the exported product
(see Annex 1.1 of part 355 of the
Commerce Regulations); and (2) indirect
taxes levied at the final stage (see
Annex 1.2 of part 355 of the Commerce
Regulations). If the payment upon export
exceeds the total amount of allowable
indirect taxes described above, the
Department considers the difference to
be an overrebate of indirect taxes and,
therefore, a subsidy.

Physical incorporation is a question of
fact to be determined for each product
in each case. In this case, the physically
incorporated inputs are the raw
materials previously allowed by the
Department. The rebate of two final
stage taxes, the parafiscal tax on export
licenses and the tax on freight and
insurance, is also allowable when
calculating whether or not there Is an
overrebate of indirect taxes under the
DFE.

As of January 1, 1982, the Spanish
government increased the IGTE rate
from 3.80 percent to 4.60 percent, while
maintaining the previous rate for the
export rebate. We concluded in our last
review that an earlier increase in the
IGTE rate had eliminated the overrebate

_ previously found countervailable. Based
on our analysis of the indirect taxes on
physically incorporated inputs and the
two indirect taxes on the final product,
we preliminarily find that the additional
change in the IGTE rate for 1982
continues to eliminate the overrebate,
Therefore, we preliminarily determine
the net subsidy attributable to this
program during the period of review to
be zero percent.
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(2) Operating Capital Loans

The Spanish government requires
banks to set aside funds to provide
short-term operating capital loans, as
part of its Privileged Circuit Exporter
Credit Program. These loans are granted
for a period of less than one year. For
1982, the Spanish government fixed the
interest rate for such loans at 10 percent.
To determine the interest rate on
comparable commercial loans, we took

- the average national prime interest rate
for loans of comparable length, added
the prevailing interest charge over prime
facing borrowers of average
creditworthiness and added the legally
established fees and commissions.
Comparing this benchmark with the 10
percent interest rate established for the
operating capital loans program, we
found a differential of 9.38 percent
during the period of review.

In the absence of information
regarding loans received on worldwide
exports, we calculated the benefit under
this program by multiplying the amount
of operating capital loans received by
the only known exporter of this
merchandise to the United States,
Antibioticos, S.A., in 1982 on its exports
of amoxicillin to the U.S. by the interest
rate differential in 1982. We then
divided the results by Antibioticos'
exports of amoxicillin to the U.S. in
1982. Using this methodology, we
preliminarily determine the net benefit
conferred under this program to be 2.48
percent ad valorem for 1982.

The maximum loan principal
available to a given exporter is
determined as a percentage of the firm's
previous year's exports. This amount
may be increased by 10 percent if the
firm has a government-issued Exporter's
Card. Antibioticos has such a card.
Effective January 1,1984, the Spanish
government reduced the maximum
percentage of eligibility for operating
capital loans (including Exporter's Card
eligibility] to 10.5 percent of the previous
year's exports. Antibioticos has used its
maximum eligibility on exports to the
United States. Therefore, by multiplying
this eligibility level by the interest rate
differential for 1982 (9.38 percent) as the
most recent information available, we
preliminarily determine, for purposes of
cash-deposits of estimated
countervailing duties, the net subsidy
conferred under this program is 0.98
percent ad valorem.

(3) Short-Term Export Credits

The short-term export credit program,
which is part of the Privileged Circuit
Exporter Credit Program, provides loans
for up to 90 percent of the value of a
company's export shipment at a 10

percent interest rate for a maximum of
"one year. The Spanish government, in its
response to our questionnaire, stated
that Antibioticos obtained a loan under
this program in 1982 to finance a
shipment of amoxicillin to the U.S.
Antibioticos held this loan for less than
three months. Again we chose as our
benchmark the average national prime
interest rate for loans of comparable
length and added the prevailing interest
charge over prime facing borrowers of
average creditworthiness plus the
legally established fees and
commissions. We multiplied the interest
rate differential by the portion of the
year over which the loan was
outstanding, and then multiplied this
prorated differential by the loan amount
to find Antibioticos' interest savings.
Dividing this amount by Antibioticos'
1982 exports of amoxicillin to the U.S.,
we preliminarily find an ad valorem
benefit of 0.69 percent. As with the
operating capital loan program, we used
information on U.S. exports in the
absence of information on worldwide
exports.

(4) Research and Development
Incentives

In its final determination in the
countervailing duty investigation on
certain steel products from Spain, the
Department found that firms may
receive government loans covering up to
50 percent of the cost of R&D projects. In
its questionnaire response, the Spanish
government informed us that
Antibioticos received assistance under
this program. However, we preliminarily
determine that the project for which
Antibioticos received funding was for
the development of new products and
did not benefit the production of
amoxicillin.
Preliminary Results of the Review

As a result of the ravie', we
preliminarily determine that the
aggregate net subsidy conferred by the
four programs is 3.17 percent ad valorem
during 1982. Accordingly, the
Department intends to instruct the
Customs Service to assess
countervailing duties of 3.17 percent of
the f.o.b. invoice price on all shipments
of Spanish amoxicillin exported on or
after January 1,1982 and entered, or
withdrawn from warehouse, for
consumption on or before June 30,1982.

On July 1,1982, the International
Trade Commission ("the ITC") notified
the Department that the Spanish
Government had requested an injury
determination for this order under
section 104(b) of the Trade Agreements
act of 1979. Should the ITC find that
there is material injury or likelihood of

material injury to an industry in the
United States, the Department will
instruct the Customs Service to assess
countervailing duties in the amount of
the estimated duties required to be
deposited on all unliquidated entries of
this merchandise entered, or withdrawn
from warehouse, for consumption on or
after July 1,1932, and through the date of
the ITC's notification to the Department
of its determination.

Further, as provided for by section
751(a)(1) of the Tariff Act, the
Department intends to instruct the
Customs Service to collect a cash
deposit of estimated countervailing
tudies of 1.67 percent of the entered
value on all shipments of Spanish
amoxicillin entered, or vithdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of the current review. This
deposit requirement shall remain in
effect until publication of the final
results of the next administrative
review.

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 45
days after the date of publication or the
first workday thereafter. Any request for
an administrative protectiive order must
be made no later than 5 days after the
date of publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

This administrative review and notice
are in accordance with section 751(a](1)
of the Tariff Act (19 U.S.C. 1675(a](1)]
and § 355.41 of the Commerce
Regulations (19 CFR 355.41J.

Dated: March 25.1934.
Alan F. Holmor,
DaputyAsfistant Secream; Import
Adamis tra tion.
[FnD~ ,:-E&x FILTd 3-23-M4 &45 =n
BMLLNG CODE 3510-03-M

[C-469-0541
0

Ampiclllin Trihydrate and its Salts
From Spain; Preliminary Results of
Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration, Commerce.
ACTION: Notice of preliminary results of
administrative review of countervailing
duty order.
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SUMMARY- The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on ampicillin
trihydrate and its salts from Spain. The
review covers the period January 1, 1982
through December 31, 198Z. As a result
of the review, the Department has
preliminarily determined the iet subsidy
to be 1.67 percent ad valorem. Interested
parties are invited to comment on these
preliminary results.
EFFECTIVE DATE: March 30.1984.
FOR FURTHER INFORMATION CONTACT
Susan Silver or Laura Kneale, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230,
telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background
On February 28, 1983, the Department

of Commerce ("the Department")
published in the Federal Register (48 FR
8323) the final results of its last
administrative review of the
countervailing duty order on ampicillin,
trihydrate and its salts fronr Spain (44
FR 17484, March 22,1979) and
announced its intent to conduct the next
administrative review. As required by
section 751 of the Tariff Act of 1930
("the Tariff Act"), the Department has
nao- conducted that administrative
review.
Scope of the Review

Imports covered by the review are
shipments of Spanish ampicillin
trihydrate and its salts ("ampicillin"], an
antibiotic which is a semi-synthetic
penicillin. Such merchandise is currently
classifiable under item 411.6000 of the
Tariff Schedules of the United States
Annotated.

The review covers the period January
1, 1982 through December 31,1982, and
four programs: (1) A rebate of indirect
taxes upon exportation, under the
Desgravacion Fiscal a la Exportacion
("the DFE"]; (2) an operating capital
loans program; (3) a short-term export
credit program: and (4) research and
development incentives. There were no
known shipments of ampicillin to the
United Sfates in 1982 and there are no
known unliquidated entries for the
period.

Analysis of Programs

(1) Desgravacion Fiscal a la
Exportacion

Spain employs a cascading tax
system. Under this system, the
government levies a turnover tax
("IGTE") on each sale of a product
through its various stages of production,

up to (but not including) the final sale in
Spain. Upon exportation of the product,
the government, under the DFE, rebates
both these accumulated IGTE indirect
taxes and certain final stage taxes.

Although the Spanish government
rebates upon exportation all indirect
taxes paid under the cascading tax
system, the Tariff Act and the
Commerce Regulations allow the rebate
of only the following- (1J Indirect taxes
borne by inputs which are physically
incorporatedin the exported product
(see Annex 1.1 of part 355 of the
Commerce Regulations); and (2) indirect
taxes levied at the final stage (see
Annex 1.2 of part 355 of the Commerce
Regulations]. If the payment upon export
exceeds the total amount of allowable
indirect taxes described above, the
Department considers the difference to
be an overrebate of indirect taxes and,
therefore, a subsidy.

Physical incorporation is a question of
fact to be determined for each product
in each case- In this case, the physically
incorporated inputs are the raw
materials previously allowed by the
Department. The rebate of two final
stage taxes, the parafiscal tax-on export
licenses and the tax on freight and-
insurance, is also allowable when
calculating whether or not there is an
overrebate of indirect taxes under the
DFE.

As of January 1, 1982, the Spanish
government increased the IGTE rate
from 3.80 percent to 4.60 percent, while
maintaining the previous rate for the
export rebate. We concluded in our last
review that an earlier increase in the
IGTE rate had eliminated the overrebate
previously found countervailable. Based
on our analysis of theindirect, taxes on
physically incorporated inputs and the
two indirect taxes on the final product,
we preliminarily find that the additional
change in the IGTE rate for 1982
continues to eliminate the overrebate.
Therefore, we preliminarily determine
the net subsidy attributable to this
program during the period of review to
be zero percent.

(2) Operating Capital Loans
The Spanish government requires

banks to set aside funds to provide
short-term operating capital loans, as
part of its Privileged Circuit Exporter
Credit Program. These loans are granted
for a period of less than one year. For
1982, the Spanish government fixed the
interest rate for such loans at 10 percent.
To determine-the interest rate on
comparable commercial loans, we took
the average national prime interest rate
for loans of comparable length, added
the prevailing interest charge over prime
facing borrowers of average

creditworthiness and added the legally
established fees and commissions,
Comparing this benchmark with the 10
percent interest rate established for the
operating capital loans program, we
found a differential of 9.38 percent
during the period of review.

The maximum loan principal
available to a given exporter is
determined as a percentage of the firm's
previous year's exports, This amount
may be increased by 10 percent If the
firm has a government-issued Exporter's
Card. The only known exporter of this
merchandise to the United States,
Antibioticos, SA., has such a card.
Effective January 1, 1984, the Spanish
government reduced the maximum
percentage of eligibility for operating
capital loans (including Exporter's Card
eligibility) to 10.5 percent of the previous
year's exports.

By multiplying this eligibility level by
the interest rate differential for 1982
(9.38 percent) as the most recent
information available, we preliminarily
determine, for purposes of cash deposits
of estimated countervailing duties, the
net subsidy currently attributable to this
program is 0.98 percent ad valorem.

(3) Short-Term Export Credits

The short-term export credit program,
which is part of the Privileged Circuit
Exporter Credit Program, provides loans
for up to 90 percent of the value of a
company's export shipment at a 10
percent interest rate for a maximum of
one year.

Absent shipments of ampicillin to the
U.S., we estimated the potential benefit
from this program to be the subsidy
received by Antibioticos under this
program on exports of amoxicillin to the
U.S. in 1982. We have made this
decision based on our knowledge that
Antibioticos is eligible for and has
received loans under this program.
Therefore, we have reason to believe
that the firm would have received loans
on exports of ampicillin, We
preliminarily find a potential ad valorem
benefit of 0.69 percent.

(4] Research and Development
Incentives

In its final determination in the
countervailing duty investigation on
certain steel'products from Spain, the
Department found that firms may
receive government loans covering up to
50 percent of the cost of R&D projects. In
its questionnaire response, the Spanish
government informed us that
Antibioticos received assistance under
this program. However, we preliminarily
determine that the project for which
Antibioticos received funding was for
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the development of new products alid
did not benefit the production of
ampicillin.

Preliminary Results of the Review
As a result of the review, we

preliminarily determine the potential
aggregate net subsidy conferred by the
four programs is 1.67 percent ad
valorem.

Accordingly, as provided by section
751(a)(1) of the Tariff Act, the
Department intends to instruct the
Customs Service to collect a cash
deposit of estimated countervailing
duties of 1.67 percent of the entered
value on all shipments of Spanish
ampicillin entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of the current review. This
deposit requirement shall remain in
effect until publication of the final
results of the next administrative
review.

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 45
days after the date of publication or the
first workday thereafter. Any request for
an administrative protective order must
be made no later than 5 days after the
date of publication. The Department will
publish the final results of the
adminisftative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 355.41).

Dated: March 26,1984.
Alan F. Holmer, *
DeputyAssisftnt Secretary Import
Administration.
[ R Dim. 84--1o Filed 3-29-&L- &45 am]

BILLING CODE 3510-D-M

,[A-580-0091

Tubes for Tires, Other Than for Bicycle
Tires, From the Republic of Korea;
Postponement of Final Antidumping
Determination

AGENCY: International Trade
Administration, Commerce.
ACTION: Notice.

SUMMARY: This notice in forms the
public that the department of Commerce
(the Department) has received a request

from counsel for petitioners, Carlisle
Tire & Rubber Company; Copper Tire &
Rubber Company; Cupples Company,
Manufacturers; Firestone Tire & Rubber
Company; B.F. Goodrich Company;
Indianapolis Rubber Company; and
Robbins Tire Company, that the final
determination be postponed until not
later than 135 days after the date of
publication of the preliminary
determination, as provided for in section
735(a)(2)(B) of the Tariff Act of 1930, as
amended (the Act); and, that the
Department has determined to postpone
its final determination as to whether
sales of tubes for tires, other than for
bicycle tires from the Republic of Korea
have occurred at less than fair value,
until not later than June 25,1984.
EFFECTIVE DATE: March 30,1984.
FOR FURTHER INFORMATION CONTACT.

Steven Lim or Gary Taverman, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW..
Washington, D.C. 20230, Telephone (202)
377-1776 or 0161.

SUPPL .-ENTARY INFORMATION: On
August 12,1983, the Department of
Commerce published a notice in the
Federal Register (48 FR 36637) that it
was initiating under section 732(b) of the
Act (19 U.S.C. 1673(b)) an antidumping
investigation to determine whether
tubes for tires, other than for bicycle
tires, from the Republic of Korea were
being, or were likely to be, sold at less
than fair value. On February 10, 194.
the Department published a negative
preliminary determination (49 FR 5155).
The notice stated that if the
investigation proceeded normally, we
would make a final determination by
April 23,1984. Section 735(a)(2)(B) of the
Act provides that the Department may
postpone its final determination
concerning sales at less than fair value
if the petitioner requests an extension
after a negative preliminary
determination.

All written views should be filed in
accordance with 19 CFR 353.46 no later
than April 27,1984 and in at least 10
copies.

This notice is published pursuant to
section 735(d) of the AcL

Dated: March 23.1984.

Alan F. Holmer,
Deputy Assistant Sccretaryfor lmport
Administration.

[FR Dr- U-Mo Filed 3-2)-C4: 4 oaml
BILUG CODE 3510-M- 5

tlatlonnl Oceanic and Atmospheric
Administration

Marine Mammals; Receipt of
Application for Permit; Wiliam S.
Lawton

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407). the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR Part 216), the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543), the National Marine
Fisheries Service regulations governing
endangered fish and wildlife permits (50
CFR Parts 217-222).

1. Applicant:
a. Name: Mr. William S. Lawton

(P340).
b. Address: 3300 34th Avenue S.,

Seattle, Washington 93144.
2. Type of Permit: Scientific Research/

Scientific Purposes.
3. Name and Number of Animals:

Humpback whale (MTegaptera
noraeagliae)-Unspecified number.

4. Type of Take: Potential harassment
while conducting fluke and dorsal fin
photography, underwater acoustical
recording for population estimates and
distribution.

5. Location of Activity: Southeast
Alaska, Alexander Archipelago.

6. Period of Activity: 3 years.
Concurrent with the publication of

this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service. U.S.
Department of Commerce, Washington.
D.C. 20235, within 30 days of the
publicatioin of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above application are available
for review in the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service. 3300
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Whitehaven Street, NW., Washington,
D.C.;

Regional Director, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way, NE., BIN C15700,
Seattle, Washington 98115; and

Regional Director, Alaska Region,
National Marine Fisheries Service, P.O.
Box 1668, Juneau Alaska, 99802.

Dated: March 26, 1984.
Richard B. Roe,
Director, Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.
IFR Doc. 84-8814 Filed 3-29-84; 8:45 am]
BILLING CODE.3510-22-M

Marine Mammal; Receipt of Application
for Permit; North Wind Undersea
Institute

Notice is hereby given that an
Applicant has applied in due form for a-
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407), the Regulations, Governing the
Taking and Importing of Marine
Mammals (50 CFR Part 216), the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543), the National Marine
Fisheries Service regulations governing
endangered fish and wildlife permits (50
CFR Parts 217-222).

1. Applicant:
a. Name: North Wind Undersea

Institute (P339).
b. Address: 610 City Island Avenue,

City Island, Bronx, New York 10464.
2. Type of Permit: Scientific Research/

Scientific Purposes.
3. Name and Number of Animals:

Gray Whale (Eschrichtius robustus)-i.
4. Type of Take: Importation of one

skeleton found dead.
5. Location of Activity: Baja

California, Mexico.
6. Period of Activity: 1 Year.
Concurrent with the publication of

this notice in the Federal Register, the
Secretary of Commerce is forwarding -
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, Washington,
D.C. 20235, Within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.

All statements and opinon contained
in this application are summaries of
those of the applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above application are available
for review in the following offices:
Assistant administrator for Fisheries,

National Marine Fisheries Service,
3300 Whitehaven Street, NW.,Washington, D.C.; and

Regional Director, Northeast region,
National Marine Fisheries Service,
Federal Building, 14 Elm Street,
Gloucester, Massachusetts 01930-3799
Dated: March 26,1984

Richard B. Roe,
Director, Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.
[FR Doc. 84-8838 Filed 3-29-84: &45 am]
BILLING CODE 3310-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishing an Import Limit for
Certain Man-Made Fiber Textiles
Exported From Mexico
March 27, 1984.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
a's amended, has issued the directive
published below to the Commissioner of
Customs to be effective on April 2, 1984.
For further information contact William
Boyd, International Trade Specialist
(202) 377-4212.
Background

On December 27, 1983 a notice was
published in the Federal Register (48 FR
56987) which established an import
restraint limit of 703,471 pounds for
acrylic spun yam in Category 6104pt.
(only TSUSA 310.5049), produced or
manfactured in Mexico and exported
during the ninety-day period which
began on January 1,1984 and extends
through March 31, 1984. The notice also
stated that the Government of Mexico is
obligated under the Bilateral Cotton,
Wool and Man-Made Fiber Textile
Agreement of February 26, 1979, as
amended arid extended, if no mutually
satisfactory solution is reached on a
level for this category during
consultations, to limit its exports during
the twelve-month period which began
on January 1, 1984, to 759,421 pounds.

The notice also stated that
merchandise which exceeded the levels
established for Category 604pt. (only

TSUSA 310.5049) during 1983 and the
aforementioned g0-day period might be
charged to the twelve-month limit,
Shipments from these prior periods are
in excess of that limit. As a result, the
twelve-month limit of 759,421 pounds
will be filled at opening.

The United States remains committed
t6 finding a solution concerning this
category. Should such a solution be
reached in consultations with the
Government of Mexico, further notice
will be published in the Federal
Register.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7,1983 (48 FR 15175).
May 3, 1983 (48 FR 19924) and December
14, 1983 (48 FR 55607), and December 30,
1983 (48 FR 57584).
Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreements.
March 27, 1984.

Committee for the Implementation of Textile
Agreements
Commissioner of Customs,
Department of the Treasury,
Washington, D.C.

Dear Mr. Commissioner. Under the terms of
section 204 of the Agricultural Act of 19.8, as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1973, as extended on December 15, 1977 and
December 22, 1981; pursuant to the Bilateral
Cotton, Wool and Man-Made Fiber Textile
Agreement of February 26,1979, as amended
and extended, between the Governments of
the United States and Mexico: and In
accordance with the provisions in Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
April 2, 1984, entry into the United States for
consumption and withdrawal from
warehouse for consumption of man-made
fiber textile products In Category 604pt. (only
TSUSA 310.5049), produced or manufactured
in Mexico and exported during the twelve-
month period which began on January 1, 1084,
in excess of 759,421 pounds.'

Textile products in Category 004pt, (only
T.S.U.S.A. No. 310.5049) which have boon
exported to the United States prior to January
1, 1984 shall be subject to this directive.

A description of the textile categories In
terms of T.S.U.S.A. numbers was published In
the Federal Register on December 13, 1962 (47
FR 55709), as amended on April 7,1983 (48 FR
15175], May 3, 1983 (48 FR 19924) and
December 14,1983 (48 FR 55607), and
December 30, 1983 (48 FR 57584).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption

I The level of restraint has not been adjusted to
reflect any imports after December 31, 1083,
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to include entry for consumption into the
Commonwealth of Puerto Rico.

The action taken with respect to the
Government of Mexico and with respect to
imports of man-made fiber textiles from
Mexico has been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore.
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the rule-
making provisions of 5 U.S.C. 553. This letter
will be published in the Federal Register.

Sincerely,
Walter C. Lenahan,
Chairman, Commitiee for the Implementation
of Text!ieAgreements.
[FR Do=. 84807 Filed 3-29-; 8:45 am]

BILLING CODE 3510-DR-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1984; Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Additions to procurement list.

SUMMARY. This action adds to

procurement list a commodity to be
"produced by and services to be provided
by workshops for the blind and other
severely handicapped.
EFFECTIVE DATE: March 30,1884.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5. Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202.
FOR FURTHER INFORMATION CONTACT.

C. W. Fletcher, (703] 557-1145.
SUPPLEMENTARY INFORMATION: On

October 28, November 25. and
December 23,1983, the Committee for
Purchase from the Blind and Other
Severely Handicapped published
notices (48 FR 49904, 48 FR 53148, and 48
FR 56819) of proposed additions to
Plrocurement List 1984, October 18, 1983
(48 FR 48415].

After consideration of the relevant
matter presented, the Committee has
determined that the commodity and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c, 85 Stat. 77.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the commodity and services listed.

c. The actions will result in
authorizing small entities to produce or
provide a commodity and services
procured by the Government.

Accordingly, the following commodity
and services are hereby added to
Procurement List 1984:
Class 7360
Dining Packet. lnfligh: 73C0-01-167-2610

SIC 7349
Janitorial Service. Federal Regional Center,

Pinetree Boulevard, Thomasville. Georgia
SIC 7369
Commissary Shelf Stocking and Custodial.. Peterson Air Force Base, Colorado.
C. IV. Fletcher,
Executive Director.
[FR De 04-C= Filed 3--M3..C4:45 am]
BILUNG CODE 620-33-M

Procurement Uist 194; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee has received
proposals to add to Procurement List
1984 commodities to be produced by and
a service to be provided by workshops
for the blind and other severley
handicapped.

Comments must be received on or
before: May 2,1984.
ADDRESS' Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202.
FOR FURTHER INFORMATION CONTACT.
C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stat. 77. Its purpose is to
provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodities and service
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodities and service to Procurement
List 1984, October 18,1983 (48 FR 48415):
Class 7110
Bookcase. Steel. Contemporary Style: 7110-

00-801-9823; 7110.-00-149-16,1

Class 7m10
Envelope. TransparenL Type L 7510-00-637-

26M
SIC7349
Janitorial Service; US. Post Office and U.S.

Courthouse. 245 East Capitol Street.
Jackson. MississippL

C. W. Fletcher,
Fxcccutive Director.
(FR D= CA-CL5Z Vzi: 1-34A t45 ari]
811110 CODE esA-3--

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Equal Opportunity
Management Institute Board of
Visitors; Meeting

The Defense Equal Opportunity
Management Institute (DEOMI] Board of
Visitors will meet at Patrick Air Force
Base, Florida, 2-4 May 1984.

The purposes of the meeting vill be to
review the Accreditation Report of the
Southern Association of Colleges and
Schools, and to insure the DEOMI
curriculum is responsive to changing
mission requirements.

The meeting, will convene at 3:00 p.m.
on 2 May 1984. and adjourn on 4 May
1934 at 1:00 p.m. The meeting is open to
the public. For further information,
contact the DEOMI Public Affairs Office
at (305) 494-6M3.

Dated March 2B.1934.
K, S. Healy,

OSD Federol Reg ister Liaison Officer-
Washington Headquarters Service,
Department oflefrense.
[Fit D -C 1 F"-~d -r A&45 a--)
e3LLt1Ia CODE Z1-01-M

DoD-University Forum; Meeting

The DoD-University Forum wil meet
in open session April 17. 19M. from 1.30
until 4:30 p.m. at the Pentagon,
Washington. D.C.

The mission of the DoD-University
Forum is to advise and assist the
Department of Defense on university
research and related education issues
important to the national defense.

The meeting is one of two formal
meetings to be held annually as called
for by the Charter. The purpose of this
meeting Is to examine various issues
related to the Forum's mission. Public
attendees will be accommodated as
space permits. Public attendees are
requested to telephone Edward Blake or
Jeanne Carney in the DoD Office of
Research and Laboratory Management.
on Area Code 2021694-0205, before COB
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April 6, 1984 to arrange for seating and
to be advised of entry procedures to the
Pentagon.

Dated: March 27, 1984.
M. S. Healy,
OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department of Defense.
[FR Doc. 84-8521 Filed 3-29-84; 8:45 am]
BILLING CODE 381--01-M

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Pub. L. 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
May-i, 1984; Tuesday, May 8, 1984;
Tuesday, May 15, 1984; Tuesday, May
22, 1984; and Tuesday, May 29, 1984at
10:00 a.m. in Room 1E801, the Pentagon,
Washington, D.C.

The Committee's primary
responsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense (Manpower,
Installations and Logistics) concerning
all matters involved in the development
and authorization of wage schedules for
Federal prevailing rate employees
pursuant to Pub. L. 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Pub. L. 92-463, meetings may be
closed to the public when they are"considered with matters listed in 5
U.S.C. 552b." Two of the matters so
listed are those "related solely to the
internal personnel rules and practices of
an agency," (5 U.S.C. 552b(c)(2)), and
those involving "trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential" (5 U.S.C. 552b(c)(4)).

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy & Requirements) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b(c)(2)), and the detailed
wage data considered by the Committee
during its meetings have been obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b(c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman

concerning matters believed to be
deserving of the Committee's attention.
Additional information concerning this
meeting may be obtained by writing the
Chairman, Department of Defense Wage
Committee, Room 3D264, the Pentagon,
Washington, D.C. 20301.

Dated: March 27,1984.
M. S. Healy,
OSDFederalfRegfsterLiaison Officer,
Department of Defense.
[FR Doc. 84-8522 Filed 3-29-84: 8:45 am]
BILLING CODE 3310-01-M

Department of the Air Force

Military Justice Act of 1983 Advisory
Commission; Public Meeting

The Military Justice Act of 1983
Advisory Commission will meet on
Thursday and Friday, April 12-13, 1984,
commencing each day at 9:30 a.m. in the
Air Force Office of Scientific Research
Conference Room, room 200, building
410, Boiling Air Force Base, D.C. The
meeting will be open to the public.

Anyone requiring additional
information may contact the
Commission Chairman, Colonel Thomas
L. Hemingway, at 693- 5770 or 693-5336.
Winnibel F. Holmes,
Air Force FederalRegisterLiaison Officer.
[FR Dec. 84-8501 Filed 3-29-84; 8:45 am]
BILLING CODE 3910-01-4A

DEPARTMENT OF EDUCATION
Proposed Information Collection
Requests

AGENCY: Department of Education.
ACTION: Notice of Proposed Information
Collection Requests.

SUMMARY: The Deputy Under Secretary
for Management invites comments in the
proposed information collection
requests as required by the Paperwork
Reduction Act.
DATES: Interested persons are invited to
submit comments on or before April 30,
1984.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Desk Officer, Department of
Education, Office of Management and
Budget, 726 Jackson Place, NW., Room
3208 New Executive Office Building,
Washington, D.C. 20503. Requests for
copies of the proposed information
collection requests should be addressed
to Margaret B., Webster, Department of
Education, 400 Maryland Avenue, SW.,
Room 4074, Switzer Building,
Washingtion, D.C. 20202.

FOR FURTHER INFORMATION CONTACT:
Margaret B. Webster (202) 426-7304,
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act (44
U.S.C. Chapter 35) requires that the
Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. The requirement for
public consultation may be amended or
waived by OMB to the extent that the
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform the
statutory obligations.

The Deputy Under Secretary for
Management publishes this notice
containing proposed information
requests prior to the submission of these
requests to the Office of Management
and Budget. Public comment is invited
from the 0MB at the address specified
above. Copies of tlhe requests may be
obtained from Margaret Webster at the
address specified above.

Dated: March 2, 1984.
Charles L. Heatherly,
Deputy UnderSecretaryfor Manogement.

Office of Postsecondary Education
New

Talent Search and Educational
Opportunity Centers Programs
Performance and Financial Status
Reports

Annually
State or Local Governments; Businesses

or Other For-Profit Non-Profit
Institutions

Reporting Burden, Responses: 200,
Burden Hours: 400
Abstract: These reports combine the

separate financial and status reporting
requirements of the two programs:
Talent Search and Educational
Opportunity Centers. Grantees are
required tb submit annual financial
status and performance reports. The
reports are used to determine whether
progress is being made toward project
goals, objectives, and program purpose.
Application for the Strengthening,'

Special Needs and Challenge Grant
Programs under Title Ill, Higher
Education Act of 1905

Annually
State or Local Governments: Non-Profit

Institutions
Reporting Burden, Responses: 1,000;

Burden Hours: 20,000
Abstract: This application

consolidates the application forms for
three programs: The Strengthening,
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Special Needs and College Grant
programs under Title M, Higher
Education Act of 1965. The application
will enable the program to evaluate the
needs of the applicants to determine
which applications should be funded
and the total amount of any grant that
may be awarded.

Revision

Pell Grant Program Student Validation
Roster for 1983-1984

ED 255-4
Annually
State or Local Governments; Businesses

or Other For-Profit; Non-Profit
Institutions; Small Businesses or
Organizations

Reporting Burden, Responses: 5,000;
Burden Hours: 81,250

Recordkeeping Burden, Recordkeepers:
5,000; Burden Hours: 2,500
Abstract: The Student Validation

Roster is the form which ED uses to
collect adjustments or corrections to
data originally reported on Student Aid
Reports, and to obtain institutional
verification of funds actually disbursed
to each Pell Grant recipient. The
Department uses this data to make end-
of-year adjustments to the authorization
of Pell Grant funds.

Extension

Request for Collection Assistance Under
Federal Insured Student Loan Program

ED 1249
On Occasion
State or Local Governments; Businesses

or Other For-Profit; Individuals or
Households; Small Businesses or
Organizations

Reporting burden, Responses: 32,500;
Burden Hours: 10,725

Recordkeeping Burden, Recordkeepers:
13,000; Burden Hours: 1,040
Abstract: ED form 1249 is used by

lenders to request skip trace assistance
on delinquent student loans where the
lender is unable to locate the student
borrower. Prior to submission of a claim
a lender must show due diligence. Skip
tracing is a part of due diligence.

Existing

Financial and Performance Reports
Under the Graduate and Professional
Study Fellowships Program

ED 591A; ED 591B
Annually
State and Local Governments; Non-

Profit Institutions
Reporting Burden, Responses: 30; Burden

Hours: 3,840
Recordkeeping Burden, Recordkeepers:

128, Burden Hours: 6.4
Abstract The reports are utilized to

obtain information from grant recipients

to assure that Federal funds were
expended Vithin the provision of all
applicable laws and regulations and to
assess the accomplishment of project
goals and objectives.
State Student Incentive Grant Program
Records

Annually
State or Local Governments
Reporting Burden, Responses: 114;

Burden Hours: 342
Recordkeeping Burden, Recordkeepers:

40; Burden Hours: 2,260
Abstract: In each State, the

designated agency responsible for the
State Student Incentive Grant Program
must maintain certain records to ensure
proper administration of program funds.

Reinstatment
Application for Veterans' Cost-of-

Instruction Payments to Institutions of
Higher Education

ED 269
Annually
State of Local Governments; Businesses

or Other For-Profit; Non-Profit
Institutions Small Businesses or
Organizations

Reporting Burden, Responses: 800;
Burden Hours: 900

Recordkeeping Burden, Recordkeepers:
4; Burden Hours: 3,440
Abstract: Pub. L. 36-374 mandates

payments to postsecondary institutions
based on veteran student enrollments.
The Veterans' Cost-of-Instruction
Payments application obtains the
necessary data to verify eligibility and
calculate awards.
Office of Vocational and Adult
Education

Extension
Financial Status Report for State

Administered Vocational Education
ED 2465
Annually
State or Local Governments
Reporting Burden, Responses: 53; Burden

Hours: 2,915
Recordkeeping Burden, Recordieepers:

2,00D; Burden Hours: 108,000
Abstract: The financial status report is

needed to determine each State's
compliance with the enabling statute, to
close out each year's grant, and to
provide information for the Secretary's
Report to Congress on the status of
vocational education.

Office of Bilingual Education and
Minority Languages Affairs

Existing
Information Service Reaction Form
ED933
On Occasion

Individuals or Households; State or
Local Governments; Businesses or
Other For-Profit; Federal Agencies or
Empolyees; Non-Profit Institutions;
Small Businesses or Organizations

Reporting Burden, Responses: 3,000;,
Burden Hours: 150
Abstract: The Information Service

Reaction Form is sent to individuals,
groups, or organizations that request
information or services from the
National clearinghouse for Bilingual
Education (NCBE) to have them
appraise its services and performance.
The information is used to modify NCBE
services. The form is sent out with every
request for information. NCBE asks
users of its services to return the form
on a voluntary basis.
Office of Educational Research and
Improvement

Are ,

Pilot Study for Integrated Postsecondary
Education Data System (ITEDS)

Non-Recurring
State or Local Governments; Businesses

or Other For-Profit; Non-Profit
Institutions; Small Businesses or
Organizations

Reporting Burden. Responses: 616;
Burden Hours: 5,107
Abstract: This pilot study will test

forms and procedures to be used in the
Integrated Postsecondary Education
Data System (IPEDS). IPEDS is planned
as a general statistical data system that
vwll provide a description of the entire
postsecondary education enterprise.

Office or the Secretary

New

A Survey of Education Partnerships
On Occasion
State or Local Governments; Non-Profit

Institutions
Reporting Burden, Responses: 10.057;

Burden Hours: 53,828
Abstract: This data collection is part

of the Secretary's initiative to implement
the President's National Partnership in
Education Program.
ffr 17: Z 4-=3 V:d3-r3-U 8:45 am)
c1.LI::G cv z 4:z_-c-1-*

DEPARTMENT OF ENERGY

Office of the Secretary

National Petroleum Council, Refineries
Task Group of the Committee on the
Strategic Petroleum Reserve; Meeting

Notice is hereby given that the
Refineries Task Group of the Committee
on the Strategic Petroleum Reserve will

12737



Federal Register / Vol. 49. No. 63 / Frid Mg'rci 1n I o / AT 4,,.
- . - -- I ~ ~ 0

meet in April 1984. The National
Petroleum Council was established to
provide advice, information, and
recommendations to, the Secretary of
Energy on matters relating to oil and
natural gas or the oil and natural gas
industries. The Committee on the
Strategic Petroleum Reserve will
address various aspects of the Strategic
Petroleum Reserve and the long-term
availability and movement patterns of
tankers worldwide. Its analysis and
findings will be based on information
and data to, be gathered by the various-
task groups. The time, locatioz, and
agenda of the Refineries Task Group
meeting follows.

The, Refineries Task Group will, hold
Its first meeting on Monday, April 1a
1984, starting at 12:00 p.m., in Room
Three, Amoco Oil Company, Third
Floor, 200 East Randolph Drive, Chicago,
Illinois.

The tentative agenda for the
Refineries Task Group meeting follows:

1. Openingremarks by the Chairman
and Government Co-Chairmait

2. Discuss the scope of the overall
study.

3. Discuss the study assignment of the
Refineries Task Group.

4. Discuss any other matters pertinent
to the overall assignment from the
Secretary of Energy.

The meetffing is open to the public. The
Chairman of the Refineries Task Group
is, empowered to conduct the meeting in
a fashion that will, in his judgment
facilitate the orderly conduct of
business. Any member of the public who
wishes to file a written statement with
the Refineries Task Group will be
permitted to do so, either before or after
the meeting. Members of the public who
wish to make oral statements should
inform Gerald J. Parker, Office of OiL
Gas and Shale Technology, Fossil
Energy, 301/353-303i prior to the
meeting and reasonable provision will
be made for their appearance on the
agenda.

Summary minutes of the meetings will
be available for public review at the
Freedom of Information Public Reading
Room, Room 1E-190, DOE Forrestal:
Building, 1000 Independence Avenue,
S.W., Washington, D.C., between the
hours of 8:00 a.m and 4:00-p.m., Monday
through Friday, except Federal holidays.

Issued at Washington, D.C., air March 23,
1984.

William A. Vaughn,
Assistant Secretary forFossffEneyy.

[FR Doc. 64-8627 Filed 3-29-84: 8:4.am
BILLING CODE 6450-01--M

National Petroleum Council, SPR
FacilitiesTask Group of the Committee
on the Strategic Petroleum Reserva;
Meeting

Notice is hereby given that the SPR
Facilities Task Group of the Committee
on the Strategic Petro'leum Reserve will
meet in April 1984. The National
Petroleum Council was established to
provide advice, information, and
recommendations to the Secretary of
Energy on matters relating to oil and
natural gas or the oil and natural gas.
industries. The Committee on the
Strategic Petroleum Reserve will
address various aspects of the Strategic
Petroleum Reserve and the long-term
availability and movement patterns of
tankers worldwide. Its analysis and.
findings will he based on information
and data to be gathered by the various
tusk groups. The time, location, and
agenda of the SPR Facilities Task Group•
meeting follows:

The SPR Facilities Task Group will
hold its first meeting on Tuesday, April
10, 1984, starting at 11:00 a.m., in the
Dauphine Room of the Royal Orleans.
Hotel, 621 SL Louis Street, New Orleans.
Louisiana.

The tentative agenda for the SPR
Facilities Task Group meeting follows:

1. Opening remarks by the Chairman
and Government Co-Chairman.

2. Discuss the scope of the overall
study.

3. Discuss the study assignment of the
SPRFacilities Task Group.

4. Discuss any other matters pertinent
to the overall assignment from the
Secretary of Energy.

The meeting is open to the public. The
Chairman of the SPR Facilities Task
Group is empowered to conduct the
meeting in a fashion that will, in his
judgment, facilitate the orderly conduct
of business. Any member of the public
who wishes to file a written statemefit
with. the SPR Facilities Task Group will
be permitted to do so, either before or
after the meeting. Members of the public
who wish to make oral statements
should inform Gerald J. Parker, Office of
Oil, Gas and Shale TeChnology, Fossil
Energy, 301/353-303Z prior to the
meeting and reasonable provision will
be made for their appearance oni. the
agenda.

Summary minutes of the-meeting will
be available for public review at the
Freedom of Information Public Reading
Room, Room IE--190; DOE Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C., between the
hours of 8:0O a.m. and 4:00 p.m., Monday
through Friday, except Federal holidays.

Issued at Washintorr. D.C., on March 23,
1984.
William A. Vaughir,
Assitant SecretaryforFacsuiEnergy.
(FR Doz 8-=-20 FiLd 2-2-&V 0:13 amil
BLLING CODE C4§-01-K

International Atomic Energy
Agreements; Proposed Subsequent
Arrangement; EURATOM

Pursuant to Section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160] notice is hereby givcn of a
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOMJ Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following sale:

Contract Number S-EU-800 one gram
of uranium, enriched to approximately
one percent in U-235, for use as
standard reference material at the
Atomic Energy Research Establishment,
the United Kingdom.

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the '
furnishing of the nuclear material will
not be inimical to the common defense
and security.

This subsequent arrangement will
take effect no sooner than fifteen (151
days after the date of publication of this.
notice.

For the Department of Energy.
Dated: March 23.1984.

George .Bradley, Jr.,
DeputyAssistantScretaryforlnternational
Affairs.
[FA Doc. 4-864 Firad T-29-44;0:45 am]

BILLING CODE 64G.-01-M

International Atomic Energy
Agreements; Proposed Subsequent
Arrangement; EURATOM

Pursuant tor Section 231 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 21601 notice is hereby given of at.
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of AtomicEnergy, as amended.

The subsequent arrangement to, be
carried out under the above mentioned
agreement involves approval for the
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export of 1,500,000 kilograms of natural
uranium to various sites within the
European Community for conversion to
uranium hexafluoride and subsequent
enrichment and ultimate use as fuel for
power reactors within the European
Community.

This subsequent arrangement is to be
carried out under the above mentioned
agreement in accordance with section
402(a) of the Nuclear Non-Proliferation
Act of 1978 (42 U.S.C. 2153a).

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.
Dated: March 23,1984.

George J. Bradley, Jr.,
DeputyAssistant Secretaryfor International
Affair.
[IF Doc. 84-8,2 Filed 3-29-K- &45 m]

EI.L.1J CODE 645S-01-2

Office of Hearings and Appeals

Issuance of Proposed Decisions cnd
Orders; Period of Januarg 30 Through
March 9, 1984

During the period of January 30
through March 9,1984, the proposed
decision and order summarized below
was issued by the Office of Hearing and
Appeals of the Department of Energy
with regard to an application for
exception.

Under the procedural regulations that
apply to exception proceedings (10 CFR
Part'205, Subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed

'to be the date of publication of this
Notice or the date an aggrieved person
received actual notice, whichever occurs
first.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the

statement of objections, the aogrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeeding involving the
exception matter.

Copies of the full text of this proposed
decision and order is available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-2 3,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays.

Dated: March 22, 1981.
George B. Broay,
Director, Office of Hearings andAppeola.
A. 0. Smith Corporation, Milwaukce,

irisconsin, HXE-W7Z Testing
Requirements

On June 2,193. the A. 0. Smith
Corporation (Smith) filed an Application for
Extension of Exception Relief from the testing
requirements of 10 CFR Part 430, Subpart B,
Appendix N, insofar as those requirements
apply to the fmned copper tube [FCT) bilers
which it manufactures. In Ito submission,
Smith asked that it receive an extension of
the exception relief which it was previously
granted in A. 0. Smith. 9 DOE S 81,042 (1832).
until the Department of Energy modifies the
testing procedures.

Proposed regulations addressing the
problems recited in Smith's exception vere
issued for public comment on June 17,1933.
See 48 Fed. Reg. 28014 (1933). The DOE
tentatively determined that in order to
alleviate the gross inequity suffered by Smith.
the firm should be granted an extension of
exception relief until the final adoption of
those amended testing procedures. On March
7,1984, the DOE issued a Proposed Decision
and Order which determined that Smith be
granted exception relief to permit It to use the
testing procedures specified for FCT boilera
that were proposed by the DOE In June 1933.
See 48 FR 28022 (1983).
[FR Dar- e-C5Fil!d 3-23-C4, D45 c--)
BlLUNG COZ C455-01-U

Implementation of Spcclal Refund
Procedures

AGENCY. Office of Hearings and
Appeals, Energy.
ACTION: Notice of Implementation of
Special Refund Procedures and
Solicitation of Comments.

sUMMARY. The Office of Hearings and
Appeals of the Department of Energy
solicits comments concerning the
appropriate procedures to be followed in
refunding $92,691 in consent order funds
to members of the public. This money is
being held in escrow following the
settlement of enforcement proceedings
involving Willis Distributing Company,
Inc., a reseller of refined petroleum
products located in Erie. Pennsylvania.

DATE AND ADDRESS: Comments must be
filed vthin 30 days of publication of
this notice in the Federal Register and
should be addressed to the Office of
Hearings and Appeals, Department of
Energy, 1000 Independence Avenue,
SW., Washington, D.C. 20585. All
comments should conspicuously display
a reference to case number HEF-0197.
FOR FUflTHE1 INFORE.ATION CONTACT.

Thomas 0. Mann, Deputy Director,
Office of Hearings and Appeals. 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252-2094.

SUPPLELETA1IY INFOR13ATIO In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(b), notice is hereby given of the
issuance of the Proposed Decision and
Order set out below. The Proposed
Decision relates to a consent order
entered into by Willis Distributing
Company, Inc., which settled possible
pricing violations in the firm's sales of
motor gasoline to its customers during
the April 1,1979 through September 30,
19.9 audit period.

The Proposed Decision sets forth the
procedures and standards that the DOE
has tentatively formulated to distribute-
the contents of an escrow account
funded by Willis pursuant to the con~ent
order. The DOE has tentatively
established procedures under which
purchasers of Willis products during the
audit period may file claims for refunds
from the consent order fund.
Applications for Refund should not be
filed at this time. Appropriate public
notice will be given when the
submission of claims is authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures.
Commenting parties are requested to
submit two copies of their comments.
Comments should be submitted within
30 days of publication of this notice in
the Federal ReSister, and should be sent
to the address set forth at the beginning
of this notice. All comments received in
this proceeding will be available for
public inspection between the hours of
1:00 to 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Iocket Room of the Office of
Hearings and Appeals, located in Room
IE-234, 1000 Independence Avenue.
SW., Washington. D.C. 20585.

Dated. March 19,14.

George B. Breznay,
Director, Office of Hearings andAppeals.
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Proposed Decision and Order of the
Department of Energy

Implementation of Special Refund
Procedurei

Name of Firm: Willis Distributing
Company, Inc.

Date of Filing: October 13, 1983.
Case Number: HEF-0197.
Under the procedural regulations of the

Department of Energy (DOE), the Economic
Regulatory Administration (ERA) may
request the Office of Hearings and Appeals
(OHA) to formulate and implement special
procedures to make refunds in order to
remedy the effects of actual or alleged
violations of the DOE regulations. See 10 CFR
Part 205, Subpart V. The Subpart V
regulations set forth general guidelines by
which the OHA ifiay formulate and
implement a plan of distribution for funds
received as part of a settlement agreement or
pursuant to a Remedial Order. The Subpart V
process is intended to be used in situations
where the DOE is unable readily to ascertain
the persons who were injured or the amounts
that such persons are eligible to receive as a
result of enforcement proceedings. See Office
of Enforcement, 9 DOE 1 82,553 at 85,284
(1982).

I. Background
Pursuant to the provisions of Subpart V, on

October 13, 1983, the ERA filed a Petition for
the Implementation of Special Refund
Procedures in connection with a consent
order entered into with Willis Distributing
Company, Inc. (Willis). Willis is a "reseller"
of refined petroleum products as that term
was defined in 10 CFR 212.31, and is located
in Erie, Pennsylvania. The firm was subject to
the Mandatory Petroleum Price Regulations
set forth in 10 CFR Part 212, Subpart F until
January 28, 1981, when motor gasoline and
other refined petroleum products were
exempted from price and allocation controls.
Exec. Order No. 12287, 48 FR 9909 (January
30,1981). A DOE audit of Willis' records
revealed possible regulatory violations in the
amount of $213,557 with respect to the firm's
pricing of motor gasoline during the period
April I through September 30, 1979 (the audit
period). In order to settle all claims and
disputes between Willis and the DOE
regarding the firm's sales of motor gasoline
during the audit period, Willis and the DOE
entered into a consent order on December 31,
1980, in which Willis agreed to remit $92,691
to the DOE. This payment was deposited into
an interest-bearing escrow account for ,
ultimate distribution to the parties injured by
the alleged overcharges. This Proposed
Decision concerns the distribution of the
$92,691 that was deposited into the escrow
account, plus accrued interest.

IL Proposed Refund Procedures
We have considered the ERA's Petition for

the Implementation of Special Refund
Procedures and determined that it is
appropriate to establish such a proceeding
with respect to the Willis consent order fund.
As we have stated in previous Decisions,
refunding moneys obtained through DOE
enforbement proceedings is the focus of
Subpart V proceedings. See generally Office

of Enforcement, 8 DOE S 82,597 (1981)
(hereinafter cited as Vickers). Based upon
our experience with Subpart V cases, we
believe that the distribution of refunds in the
present case should take place in two stages.
The first stage will attempt to refund moneys
to identifiable purchasers of motor gasoline
who may have been injured by Willis' pricing
practices during the period April 1 through
September 30,1979. After meritorious claims
are paid in the first stage, a second stage
refund procedure may become necessary. See
generally Officeof Special Counsel, 10 DOE
U 85.048 (1982) (hereinafter cited as Amoco)
(refund procedures established for first stage
applicants, second stage refund procedures
proposed).

A. Refunds to Identifiable Purchasers
We propose that the Willis consent order

funds be distributed to claimants who
satisfactorily demonstrate that they have
been adversely affected by Willis' alleged
pricing practices. The ERA has identified 97
customers who were overcharged in their
purchases of Willis motor gasoline. Of these.
97 customers, 92 were identified as first
purchasers and are listed in Appendix A. The
5 remaining customers who were not
identified as first purchasers are listed in
Appendix B. The motor gasoline purchased
by these claimants was purchased either
directly from Willis or from other firms in a
chain of distribution leading back to Willis.

In order to receive a refund, each claimant
will be required to submit a schedule of
monthly purchases of Willis motor gasoline
for the period April through September 1979.
If the gasoline was not purchased directly
from Willis, the claimant must include a
statement setting forth his reasons for
believing the product originated with Willis.
In addition, a reseller or retailer of motor
gasoline that files a claim generally will be
required to establish that it absorbed the
alleged overcharges and was thereby injured.
To make this showing, each claimant will be
required to show that it maintained "blanks"
of unrecovered increased product costs in
order to demonstrate that it did not
subsequently recover those costs by
increasing its prices. (1) See Office of
Enforcement, 10 DOE 1 85,029 at 88,125 (1982)
(hereinafter cited as Ada). In addition, it will
have to demonstrate that, at the time It
purchased motor gasoline from Willis, market
conditions would not permit it to increase its
prices to pass through the additional costs
associated with the alleged overcharges.

However, as in many prior special refund
cases, an applicant will not be required to
submit any additional proof of injury if Its
refund claim is based on monthly purchases
of less than 50,000 gallons. (2) Ada at 88,122.
The adoption of a threshold level below
which a claimant does not have to submit
any evidence of injury is based on several
factors. To conduct special refund
proceedings with efficiency and reduced
administrative costs, the Subpart V
regulations authorize the use of
presumptions. See 10 CFR 205.282(e). We are
especially concerned that the cost of
compiling information s-_dfficient to show
injury not exceed the amount of the refund to

be gained. On balance, we believe that the
establishment of a presumption of injury for
all claims below 50,000 gallons per month Is
reasonable under the circumstances of this
case. See Office of Special Counsel: In the
Matter of Conoco, Inc, 11 DOE -,
Case No. DFF-0003 (January 23, 1984) and
cases cited therein.

If a reseller made only spot purchases from
Willis, however, we propose that it should
not receive a refund because It is not likely to
have suffered an injury. As we have
previously stated with respect to spot
purchasers:

[Tihose customers tend to have
considerable discretion in where and when to
make purchases and would therefore not
have made spot market purchases of [the
firm's product] at increased prices unless
they were able to pass through the full
amount of [the firm's] quoted selling price at
the time of purchase to their own customers,

Vickers at 85,396-97. We believe the same
rationale holds true in the present case, and
we will establish a rebuttable presumption
that spot purchasers were not Injured.
Accordingly, a spot purchaser which files a
claim should sumbit additional evidence to
rebut the presumption and to establish that it
was unable to recover the increased prices it
paid for Willis motor gasoline. See Amoco at
88,200.

With respect to customers who were
consumers or end-users of Willis motor
gasoline, a showing of Injury wil not be
required in order to qualify for a refund, Seo
Standard Oil Co. (Indlanainion Camp
Corp., 11 DOE 9 85,007 (1983); Standard Oil
Co. (IndianajlElgin, Joliet, and Eastern
Railway, 11 DOE 1 85,105 (1983) (end-users of
various refined petroleum products granted
refunds solely on the basis of documented
purchased volumes). Therefore, In this
proceeding a consumer need only document
the specific quantities of Willis motor
gasoline it purchased during the consent
order period.

A successful refund applicant will receive
a refund based upon a volumetric method of
allocating refunds. Under this method, a
volumetric refund amoung is calculated by
dividing the settlement amount by the total
gallonage of motor gasoline covered by the
consent order. In the present case, based on
the information available to us at this time,
the volumetric refund amount is $.0144200 per
gallon ($92,691 received from Willis divided
by 6,423,576 gallons of motor gasoline sold by
Willis during the audit period). Successful
claimants will receive refunds based on their
eligible purchase volumes multiplied by the
volumetric refund amount, plus a
proprotionate share of the interest accrued on
the consent order fund since it was remitted
to the DOE. As of January 31, 1984, accrued
interest will increase the per gallon refund
amount to $.024252. Consequently, a
successful claimant who purchased 50,000
gallons of Willis motor gasoline during each
of the six months of the audit period will
receive a refund of $7,276.

As in previous cases, we will establlsh a
minimum refund amount of $15.00 for first
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stage claims. We have found through our
experience in prior refund cases that the cost
of processing claims in which refunds are
sought for amounts less than $15.00
outweighs the benefits ol restitution in those
situations. See, e.g., Uban Oil Co.. 9 DOE

82,541 at 85,225 (1982].
Detailed procedures for filing applications

will be provided in a final Decision and
Order. Before disposing of any of the funds
received as a result of the consent order
involved in this proceeding, we intend to
publicize widely the distribution process to
solicit comments on the proposed refund
procedures and to provide an opportunity for
any affected party to file a claim. In addition
to publishing notice in the Federal Register,
notice will be provided to the Independent
Gasoline Mrketers council, the National Oil
Jobbers Council, the service Station Dealers
of America, and the Society of Independent
Gasoline Marketers of America. These
organizations should be helpful in advising
potential claimants of this proceeding. In
addition, we are continuing our efforts to
obtain a more complete list of the nam6s and
addresses of firms and individuals who
purchased Willis motor gasoline.

B. Distribution of the Remainder of the
Consent Order Funds

In the event that money remains after all
first stage claims have been disposed of.
undistributed funds could be distributed in a
number of different ways. For example, they
could be deposited into the miscellaneous
receipts account of the United States
Treasury. However, we will not be in a
position to decide what should be done with
any remaining funds until the first stage
refund procedute is completed.

It Is Therefore Ordered That:
The $92,691 refund amount remitted by

Willis Distributing Company, Inc. pursuant to
the consent order executed on December 31,
1980 will be distributed in accordance with
the foregoing Decision.

Footnotes
(1) The price rules applicable to sales of

motor gasoline by retailers were amended
effective July 14,1979. 44 FR 42542 (July 19,
1979). The amended regulation, 10 CFR
212.93(a)(2), provided for a fixed per-gallon
markup of 15.4 cents (later increased) for
retail sales of motor gasoline, and eliminated
the "banking" provisions formerly in effect.
Since the fixed markup rule was in effect
through part of the period covered by the
Willis consent order, no showing of cost
banks will be required of retailers from July
14,1979 through September 30,1979. The use
of banking remained optional for larger
resellers of motor gasoline; firms that elected
to continue cost banking will be required to
submit this information throughout the audit
period if they apply for refunds based on
purchases greater than 50,000 gallons per
month.

(2) Resellers whose monthly purchases
during the period for which a refund is
claimed exceed 50,000 gallons. but who
cannot establish that they did not pass
through the price increases, or who limit their
claims to the threshold amount. will be.
eligible fora refund for purchases up to the

50,000 gallons per month threshold amount
without being required to cubmit evidence of
injury. See Vickers at 85,328: cce also Ado at
88.122.

AppendixA

Identified First Purchasers With Addrese3

Bel Aire Motel, 2800 West 8th Street. Erie. PA
16505

Benjamin Insulation. S030 Benjamin Road.
Erie, PA 16509

Bill's Atlantic Service, 1951 West 26th Street.
Erie. PA 16503

Blue Bird Garage. 501 East 19th Street. Erie,
PA 16503

Coca-Cola Bottling Company. 50th &
Pittsburgh Avenue. Erie, PA 18509

County Fair. 1533 East 12th Street. Erie. PA
16511

Dodsworth. Inc., 928 West 19th Street. Erie,
PA 16502

E4's Mobil, 653 East 19th Street. Erie. PA
16503

Erie Cemetary, 2116 Chestnut Street. Erie. PA
16502

Erie Flexlume Corporation, 2646 West 14th
Street. Erie. PA 16505

Erie Press Systems, 1253 IWest 12th Street
Erie, PA 16503

Erie Strayer Company. 1851 Rudolph Road.
Erie, PA 16502

Erie Tool Works, 735 West 12th Street. Erie,
PA 16415

Ettwein Service Station. 2503 Buffalo Road.
Erie, PA 16510

Exit 4 Truck Stop. 8036 Avonia Road. Erie, PA
16415

Foggleback Excavating Contractor. 3419
Sterrettania Road, Erie, PA 16I53

Fort LeBoeuf School District. 122 East 2nd
Street. Waterford, PA 16441

Gene's Transmission Service, 2502 East Lake
Road, Erie, PA 16511

General Electric, 2901 East Lake Road. Erie.
PA 16511

Glenwood Beer Distributors, 2177 West
Grandview Boulevard. Erie, PA 16509

Hammett Motors, 7311 Wattsburg Road. Erie.
PA 16503

William Heidt & Sons Contractors, 5111
Emmaline Drive, Erie, PA 16503

Horton Precast Concrete. Inc., 432 Noble
Road. Girard. PA 16417

Howard Neon & Plastic Displays, 2910
Pittsburgh Avenue, Erie, PA 16508

Frederick Huttel's Auto Service. &434 West
Lake Road. Erie, PA 16503

Indepedent Iron & Metal Corp., 235 East 20th
Street. Erie, PA 16503

Jemko Petroleum Equipment Co, 929 Buffalo
Road. Erie, PA 16503 ,

Jerge Service, 2529 Parade Street. Erie. PA
16503

Jabe Construction & Equipment. Inc., 2501
Manchester Road. Erie, PA 1600

Kelly Erectors, 2023 Linwood Avenue, Erie,
PA 16510

Larry's Truck Stop, 12201 EastMain Street.
North East. PA 16428

Laurel Hill Cemetery. 4523 Love Road. Erie.
PA 16506

Lord Corporation. 20U West Grandview
Boulevard. Erie. PA 16509

Marina Gas Dock, 3333 Bolivar Street Erie,
PA 16508

Matz Mobil Service. 9033 West Main Street
McKean PA 16425

Michalak Tire. 1564 West 26th Street Erie,
PA 16503

Mike's Arco. RD 3 Station Road. North East
PA 16428

Port Erie Plastics, 909 Troupe Road.
Harborereek, PA 16421

Presque Isle Yacht Club, Peach Street. Erie.
PA 16501

IL D. McAllister & Son. Ltd. East Bay Front
Erie, PA 16501

Rich Miller Kendall Service, 97 Rice Avenue,
Lake City, PA 1423

Seaway Aluminum Mfg. Corp. 2250 East 33rd
Strect, Erie, PA 16310

Skindell's Service Station. 5631 East Lake
Road. Erie. PA 16311

Southern Tier Erector, Inc.. 5055 Iroquois
Avenue. Erie. PA 16511

Sam Travis Mobil Service, 3715 Peach Street.
Erie. PA 16503

United Parcel Service, 1821 Beaver Avenue,
Pittsburgh. PA 15233

U.S. Army Reserve Training Center. 3938 Old
French Road. Erie, PA 16504

Union 78 Truck Stop, INO & US20, North East.
PA 16428

Allen Whipple Construction Co.. 1625 Lowell
Avenue. Erie. PA 16505

Wilson Machine Movers. Inc., 816 East 11th
Street. Erie. PA 16503

Carl E. Wise. 2117 Bird Drive. Erie, PA 16310
Zurn Industries. Inc.. 1 Zurn Place, Erie, PA

16501
Highvay OiL 1505 Buffalo Road. Erie, PA

16503

First Purchase= Without Addresses
Avonia
Bay City Auto
Clair Ferry
Corry Car Wash
Cou,-hey's Mobil
Don Morse
F&RBusLines
FrontierMobil
Gas-N-Glo
Gerry Hayes
Glenn's Mobil
Hercules
Hertz Rent-A-Car
J. A. Holtz. Inc.
Jet Oil
Kane Liquid Fuels
Lake Erie Oil Company
Larry's Shortman
Liberty Homes
OK Service
R & R Lianger & Son
Rick & Dave's
Rick's Mobil
Ron Motz
Sanray Corporation
Sherman Tractor
Southland Corporation
Spoeder & Sons
T. C. Motors
Truck Stops of America
Union Fuel & Oil
Valley View Gas
Baer
Herman Drilling
Mowery
R. Alms Construction
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Richard Young Contractors
Saurs
Savers Golf Club

Appendix B
Gartner-Harf Company, 9380 Peach Street,

Waterford, PA 16441
L & A Equipment Sales, 1507 Liberty Road,

Erie, PA 16502
Hoover Sand & Gravel Co., RD 1 Troupe

Road, Harborcreek, PA 16421
J. Lechtner, 5575 Meehl Road, North East, PA

16428
James M. Quinlisk, 72 Lakeview Avenue,

Fairview, PA 16415
IFR noc. 84-8537 Filed 3-29-84; 8:45 am]
BILUIG CODE "50-01-M

Implementation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, Energy.
ACTION: Notice of Implementation of
Special Refund Procedures and
Solicitation of Comments.

SUMMARY: The Office of Hearings and
Appeals of the Department of Energy
solicits comments concerniing the
appropriate procedures to be followed in
refunding $36,000 in consent order funds
to members of the public. This money is
being held in escrow following the
settlement of enforcement proceedings
involving the Windham Gas Oil
Company, a reseller of refined
petroleum products located in
Windham, Ohio.
DATE AND ADDRESS: Comments must be
filed within 30 days of publication of
this notice in the Federal Register and
should be addressed to the Office of
Hearings and Appeals, Department of
Energy, 1000 Independence Avenue,
SW., Washington, D.C. 20585. All
comments should conspicuously display
a reference to case number HEF-0198.
FOR FURTHER INFORMATION CONTACT.
Thomas 0. Mann, Deputy Director,
Office of Hearings and Appeals, 1000
Independence Avenue, SW.,
Washington, D.C. 20585 (202) 252-2094.
SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(b), notice is hereby given of the
issuance of the Proposed Decision and
Order set out below. The Proposed
Decision relates to a consent order
entered into by the Windham Gas Oil
Company, which settled pdssible pricing
violations in the firm's sales of motor
gasoline to its customers during the
March 1, 1979 through August 31, 1979
audit period.

The Proposed Decision sets forth the
procedures and standards that the DOE

has tentatively formulated to distribute
the contents of an escrow account
funded by Windham pursuant to the
consent order. The DOE has tentatively
established procedures under which
purchasers of Windham products during
the audit periodmay file claims for
refunds from the consent order fund.
Applications for Refund should not be
filed at this time. Appropriate public
notice will be given when the
submission of claims is authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures.
Commenting parties are requested to
submit two copies of their comments.
Comments should be submitted within
30 days of publication of this notice in
the Federal Register, and should be sent
to the address set forth at the beginning
of this notice. All comments received in
this proceeding will be available for
public inspection between the hours of
1:00 to 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Docket Room of the Office of
Hearings and Appeals, located in Room
1E-234, 1000 Independence Avenue,
SW,, Washington, D.C. 20585.

Dated: March 20,1984.
George B. Breznay,
Director, Office of Hearings andAppeals.
Proposed Decision and Order of the
Department of Energy
Implementation of Special Refund
Procedures

Name of Case: Windham Gas Oil
Company.

Date of Filing: October 13, 1983.
Case Number. HEF-0198.
Under the procedural regulations of the

Department of Energy (DOE), the Economic
Regulatory Administration (ERA) may
request the Office of Hearings and Appeals
(OHA) to formulate and implement special
procedures to make refunds in order to
remedy the effects of violations of the DOE
regulations. See 10 CFR Part 205, Subpart V.
The Subpart V regulations set forth general
guidelines by which the OHA may formulate
and implement a plan of distribution for
funds received as part of a settlement
agreement or pursuant to a Remedial Order.
The Subpart V process is intended to be used
in iituations where the DOE is unable readily
to ascertain the persons who were injured or
the amounts that such persons are eligible to
receive as a result of enforcement
proceedings. See Office of Enforcement 9
DOE 82,553 at 85,284 (1982).
L Background

Pursuant to the provisions of Subpart V, on
October 13,1983, the ERA filed a Petition for
the Implementation of Special Refund
Procedures in connection with a consent
order entered into with the Windham Gas Oil
Company (Windham). Windham is a"reseller" of refined petroleum products as
that term was defined in 10 CFR 212.31, and

is located in Windham, Ohio. The firm was
subject to the Mandatory Petroleum Price
Regulations set forth in 10 CFR Part 212,
Subpart F until January 28, 1981, when motor
gasoline and other refined petroleum
products were exempted from price and
allocation controls. Exec. Order No. 12287, 40
FR 9909 (January 30,1981). A DOE audit of
Windham's records revealed possible
regulatory violations In the amount of
$384,534.49 with respect to the firm's pricing
of motor gasoline during the period March I
through August 31, 1979 (the audit period). In
order to settle all claims and disputes
between Windham and the DOE regarding
the firm's sales of motor gasoline during the
audit period, Windham and the DOE entered
into a consent order on February 10, 1081, In
which Windham agreed to remit $30,000 to
the DOE. This payment was deposited Into
an Interest-bearing escrow account for
ultimate distribution to the parties injured by
the alleged overcharges. This Proposed
Decision concerns the distribution of the
$36,000 that was deposited Into the escrow
account, plus accrued interest.

II. Proposed Refund Procedures
We have considered the ERA's Petition for

the Implementation of Special Refund
Procedures and determined that It is
appropriate to establish such a proceeding
with respect to the Windham consent order
fund. As we have stated In previous
Decisions, refunding moneys obtained
through DOE enforcement proceedings Is the
focus of Subpart V proceedings. See
generally Office of Enforcement, 8 DOE
182,597 (1981) (hereinafter cited as Vickers).
Based upon our experience with Subpart V
cases, we believe that the distribution of
refunds in the present case should take place
in two stages. The first stage will attempt to
refund moneys to Identifiable purchasers of
motor gasoline who may have been injured
by Windham's pricing practices during the
period March I through August 31, 1979. After
meritorious claims are paid in the first stage,
a second stage refund procedure may become
necessary. See generally Office of Special
Counsel, 10 DOE 185,048 (1982) (hereinafter
cited as Amoco) (refund procedures
established for first stage applicants, second
stage refund procedures proposed).

A. Refunds to Identifiable Purchasem
We propose that the Windham consent

order funds be distributed to claimants who
satisfactorily demonstrate that they have
been adversely affected by Windham's
alleged pricing practices. The Information
available to us at this time regarding
Windham's operations during the consent
order period does not provide specific names
and addresses of the firm's customers.
However, from our experience with Subpart
V proceedings, we believe that the claimants
in this proceeding will fall into the following
categories: (1) Resellers (including retailers)
of motor gasoline, and (2) firms, Individuals,
or organizations that were consumers (end-
users) of motor gasoline. The motor gasoline
purchased by these claimants was purchased
either directly from Windham or from other
firms in a chain of distribution leading back
to Windham. In order to received a refund,
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each claimant will be required to submit a
schedule of monthly purchases of Windham
motor gasoline for the period March through
August 1979. If the gasoline was not
purchased directly from Windham, the
claimant must include a statement setting
forth his reasons for believing the product
originated with Windham. In addition, a
reseller or retailer of motor gasoline that files
a claim generally will be required to establish
that it absorbed the alleged overcharges and
was thereby injured. To make this showing,
each claimant will be required to show that it
maintadned "banks" of unrecovered
increased product costs in order to
demonstrate that it did not subsequently
recover those costs by increasing its prices.
See Office of Enforcemen, 10 DOE 85,029 at
88,125 (1982] (hereinafter cited as Ada). In
addition, it will have to demonstrate that. at
the time it purchased motor gasoline from
Windham, market conditions would not
permit it to increase its prices to pass through
the additional costs associated with the
alleged overcharges.

However, as in many prior special refund
cases, areseller will not be required to
submit any proof of injury if its refund claim
is based on monthly purchases of less than
50,000 gallons.* Ada at 88,122. The adoption
of a threshold level below which a claimant
does not have to submit any evidence of
injury is based on several factors. To conduct
special refund proceedings with efficiency
and reduce administrative costs, the Subpart
V regulations authorize the use of
presumptions. See 10 CFR 205.282(e). We
are especially concerned that the cost of
compiling information sufficient to show
injury not exceed the amount of the refund to
be gained. On balance, we believe that the
establishment of a presumption of injury for
all claims below 50,000 gallons per month is
reasonable under the circumstances of this
case. See Office of Special Counsel: In the
Matter of Conoco, Ina, 11 DOE --, Case
No. DFF-0003 (January 23,1984) and cases
cited therein.
I If a reseller made only spot purchases from
Windham, however, we propose that it
should not receive a refund because it is not
likely to have suffered an injury. As we have
previously stated with respect to spot
purchasers:

[Tihose customers tend to have
considerable discretion in where and when to
make purchases and would therefore not
have made spot market purchases of [the
firm's product] at increased prices unless
they were able to pass through the full
amount of [the firm's] quoted selling price at
the time of purchase to their own customers.

Vickers at 85,396-97. We believe the same
rationale holds true in the present case.
Accordingly, a spot purchaser which files a
claim should submit additional evidence to
establish that it was unableto recover the
increased prices it paid for Windham motor
gasoline. See Amoco at 88,200.

With respect to customers who were
consumers of Windham motor gasoline, a
showing of injury will not be required in
order to qualify for a refund. See Standard
Oil Co. (Indiana)l/Union Camp Corp., 11 DOE
9j 85,007 (1983); Standard Oil Co. (Indiana)l
Elgin, foliet and Eastern Railway, 11 DOE I

85,105 (1983) (end-users of various refined
petroleum products granted refunds solely on
the basis of documented purchase volumes).
Therefore, in this proceeding a consumer
need only document the specific quantities of
Windham motor gasoline it purchased during
the consent order period.

A successful refund applicant will receive
a refund based upon a volumetric method of
allocating refunds. Under this method, a
volumetric refund amount Is calculated by
dividing the settlement amount by the total
gallonage of motor gasoline covered by the
consent order. In'the present case. based on
the Information available to us at this time,
the volumetric refund amount is S.0041597 per
gallon ($36,000 received from Windham
divided by 8,64,369 gallons of motor gasoline
sold by Windham during the audit period).
Successful claimants will receive refunds
based on their eligible purchase volumes
multiplied by the volumetric refund amount.
plus a proportionate share of the interest
accrued on the consent order fund since it
was remitted to the DOE. As of January 31,
1984, accrued interest will increase the per
gallon refund amount to S.00=31285.
Consequently, a successful claimant who
purchased 50,000 gallons of Windham motor
gasoline during each of the six months of the
audit period will receive a refund of S1,839.

As in previous cases, we will establish a
minimum refund amount of -15.00 for first
stage claims. We have found through our
experience in prior refund cases that the cost
of processing claims in which refunds are
sought for amounts less than 8115.00
outweighs the benefits of restitution in those
situations. See, e.g., Uban Oil Co., 9 DOE
82,541 at 85,225 (1982).

Detailed procedures for filing applications
will be provided in a final Decision and
Order. Before disposing of any of the funds
receivin3 ps a result of the consent order
involved in this proceeding, we intend to
publicize widely the distribution process to
solicit comments on the proposed refund
-procedures and to provide an opportunity for
any affected party to file a claim

In addition to publishing notice in the
Federal Registar, notice will be provided to
the Southeastern Independent Oil Marketers
Association, and also to the Independent
Gasoline Marketers Council, the National Oil
Jobbers Council. the Service Station Dealers
of America, the National Association of
Convenience Stores, the National Association
of Truck Stop Operators, and the Society of
Independent Gasoline Marketers of Amcrca.-
These organizations should be helpful in
advising potential claimants of this
proceeding. In addition, we are continuing
our efforts to obtain a list of the names and
addresses of first purchasers of Windham
motor gasoline.

B. Distribution of the Remainder of the
Consent Order Funds

In the event that money remains after all
first stage claims have been disposed of.
undistributed funds could be distributed in a
number of different ways. For example, they
could be deposited into the miscellaneous
receipts account of the United States
Treasury. However, we will not be In a
position to decide what should be done with

any remaining funds until the first stage
refund procedure Is completed. We
encourage the submission of comments
containing proposals for alternative
distribution schemes.

It Is Therefore Ordered That:.
The refund amount remitted to the

Department of Energy by the Windham Gas &
Oil Company pursuant to the consent order
executed on February 10.1931 will be
distributed in accordance vith the foregoing
Decision.

Footnote
'Resellers whose monthly purchases

during the period for which a refund is
claimed exceed M.000 gallons, but who
cannot establish that they did not pass
throu3h the price increases, orwho limit their
claims to the threshold amount, will be
eligible for a refund for purchases up to the
50.0T gallons par month threshold amount
without being required to submit evidence of
injury. Sca Vicl~ers at 83,335; see also Ada at
8-3,122.

611ING CODE 54!t5-0141

Implernentation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, Energy.
ACTnot: Notice of Implementation of
Special Refund Procedures and
Solicitation of Comments.

surmmnv: The Office of Hearings and
Appeals of the Department of Energy
solicits comments concerning the
appropriate procedures to be followed in
refunding $91,913 in consent order funds
to members of the public. This moeny is
being held in escrow following the
settlement of enforcement proceedings
involving Waller Petroleum Company.
Inc., a reseller-retailer of middle
distillates and residual fuel located in
Towson, Maryland.
DATE AND ADDR Ess Comments must be
filed within 30 days of publication of
this notice in the Federal Register and
should be addressed to the Office of
Hearings and Appeals. Department of
Energy, 1000 Independence Avenue.
SW., Washington, D.C. 20585. All
comments should conspicuously display
a reference to case number HEF-0191.
FOR FURTHER INFORMATION CONTACr.
Thomas 0. Mann. Deputy Director,
Office of Hearings and Appeals, 1000
Independence Avenue, SW.,
Washington, D.C. 20585 (202) 252-2094.

SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy. 10 CFR
205.82(b), notice is hereby given of the
issuance of the Proposed Decision and
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Order set out below. The Proposed
Decision relates to a consent order
entered into by Waller Petroleum
Company, Inc., which settled possible
pricing violations in the firm's sales of
middle distillates and residual fuel to its
customers during the November 1, 1973
through May 31, 1974 audit period.

The Proposed Decision sets forth the
procedures and standards that the DOE
has tentatively formulated to distribute
the contents of an escrow account
funded by Waller pursuant to the
consent order. The DOE has tentatively
established procedures under which
purchasers of Waller products during
the audit period may file claims for
refunds from the consent order fund.
Applications for Refund should not be
filed at this time. Apropriate public
notice will be given when the
submission of claims is authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures.
Commenting parties are requested to
submit two copies of their comments.
Comments should be submitted within
30 days of publication of this notice in
the Federal Register, and should be sent
to the address set forth at the beginning
of this notice. All comments received in
this proceeding will be available for
public inspection between the hours of
1:00 to 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Docket Room of the Office of
Hearings and Appeals, located in Room
113-234, 1000 Independence Avenue,
SW., Washington, D.C. 20585.

Dated. March 19, 1984.
George B; Breznay,
Director, Office of Hearings andAppeals.
Proposed Decision and Order of the
Department of Energy
Special Refund Procedures

Name of Firm:-Waller Petroleum Company,
Inc.

Date of Filing- October 13, 1983.
Case Number: HEF-0191.
Under the procedural regulations of the

Department of Energy, the Economic
Regulatory Administration (ERA] may
request that the Office of Hearings and
Appeals formulate and implement special
procedures to make refunds in order to
remedy the effects of violations of DOE
regulations. See 10 CFR Part 205, Subpart V.
The Subpart V regulations set forth general
guidelines by which the Office of Hearings
and Appeals may formulate and implement a
plan-of distribution for funds received as a
result of an enforcement proceeding. The
Subpart V process is intended to be used in
situations where DOE is unable readily to
ascertain the persons who may be eligible to
receive refunds as a result of enforcement
proceedings or the amounts that such persons
should receive. See Office of Enforcemen4 9
DOE 82,553 (1982).

Pursuant to the provisions of Subpart V, on
October 13. 1983, the ERA filed a Petition for
the Implementation of Special Refund
Proceedings in connection with a consent
order entered into with Waller Petroleum
Company, Inc. (Waller). Waller Is a "reseller-
retailer" of middle distillates and residual
fuel oils as those terms were defined in 10
CFR 212.31, and is located in Towson,
Maryland. A DOE audit of the firm's records
revealed possible pricing violations in the
firm's sales of No. 2 heating oil and Nos. 4, 5
and 6 fuel oil to its customers during the
period from November 1,1973 through May
31, 1974 (the audit period). In order to settle
all claims and disputes between Waller and
the DOE regarding the firm's sales of middle
distillates and residual fuel oils during the
audit period, the firm and the DOE entered
into a consent order on August 21,1979, in
which Waller agreed to pay $508,087 directly
to 50 identified customers plus $91,913
(including interest to that time) to the DOE in
settlement of the firm's potential liability
withrespect to sales to Waller's other
customers during the audit period. The
payment to the DOE was deposited into an
interest bearing escrow account for ultimate
distribution to the parties bearing the burden
of the alleged overcharges. This Decision
concerns the distribution of the $91,913 that
was deposited into the escrow account, plus
accrued interest to date.

During the audit of the firm, 61 customers
were identified by the ERA has having been
overcharged. Pursuant to the Consent Order,
50 of these customers have received payment
for their alleged injuries. On September 7,
1979, each of these customers were paid
artounts specifically set forth in the Consent
Order from the $508,087 fund. Eleven other
customers, which were identified as first
purchasers, have not yet been paid. These
identified first purchasers, together with the
amount of the firm's settlement payment
attributable to each, are set forth in the table
below.

Portion of
Customer settLment

amount

Annapolis Utillms, P.O. Box 1871. Annapolis,
MD 22404. $1,779

Bulk Sales, 1015 Ingteside Ave. Baiore
MD 21228 1,270

Eastern Petroleum 708 Baltimore Annapolis
Blvd. NE, Glen Burte, MD 21061 1,786

E. Stewart Mitchell, 1400 Ceddox St, Balti-
more, MD 21225 1,233

Southrem Maryland Oil, Route 301 South, La.
Platak MD 206-46- 3.506

Space Petroleum, 5602 Baltimore National
Pike, Suburban Building, Suite 701, Balti-
more, MD 21228 13,168

Steps Best'Co., 3465 North 6th St, Harris-
burg. PA 17105.... - 3,017

Tower Sales, 936 East Grant Ave., Tower City.
PA 17980 22,492

Tin Gas & Oil Co., P.O. Box 246. Fedeals-
burg. MD 21632.- -. - -- 1.770

Way Oil Co, 1062 Old Manheirm Pike. P.O.
Box 4768, Lancaster, PA 17604 38.325

Wooten Oil & Fuel, P.O. Box 127", Goldsboro.
NC 27530 5,587

Total. 1.....1913

On the basis of the information in the
record at this time, we are inclined to
distribute the money in the Waller refund
pool to the customers indicated above in the

amounts specified. In view of the small
amount of money involved in thio procceding
and since the record indicatei that thae
firms are the parties most likely to have been
injured by Waller pricing practices, we have
tentatively decided that this would be most
equitable and efficient method of
accomplishing restitution. (1) We recognize,
however, that other customers not identified
by the ERA audit may be entitled to a portion
of the consent order fund. If additional
meritorious claims are filed, the appropriate
amount of refund to each firm will be
determined after analyzing those claims,

In order to obtain a refund, each of the
firms will be required to file a refund
application in which it certifies to the Offico
of Hearings and Appeals the amount of Its
purchases from Waller during the audit
period and that there has been no change in
ownership of the refund applicant since that
time. If there has been a changa in ownership,
we will determine which owner Is entitled to
the refund. In addition, a firm that requests a
refund of more than $25,000 will need to show
that it did not pass through the effects of the
alleged overcharges to its customers. (2) Se,
e.g., Enterprise Products Company, 10 DOE
85,017 (1982); Tenneco Oil Co./Mid-Continent
Systems, Inc., 10 DOE 185,009 (1982).

In the event that money remains after all
claims are disposed of, undistributed funds
could be distributed in various ways. For
example, they could be deposited into the
miscellaneous receipts account of the United
States Treasury orbe distributed to the states
or counties where the firms' sales were
apparently made, provided the state or
county files a plan with this Office to use
these funds for an, energy related project
which meets with our approval. See
Worldwide Energy Corp., 11 DOE 1 85,023
(1983). However, It Is premature to decide this
issue now, since we do not know how much,
if any:money vill remaaln unclaimed. We
therefore reserve judgment on this Issue.

It Is Therefore Ordered That:
The $91,913 refund remitted to the

Department of Energy by Waller Petroleum
Company, Inc. pursuant to the Consent Order
executed on August 21,1979 will be
distributed in accordance with the foregoing
Decision.

Footnotes
(1) In previous decisions concerning special

refund proceedings, we have generally
required a party claiming a portion of a
consent order fund who Is not a consumer to
demonstrate that It did not pass through the
effects of the overcharges to its customers.
We have also stated in our prior decisions,
however, that a party that purchased a
relatively small amount of product need not
make such a showing. See Office of Special
Counsel (Tenneco), 9 DOE 1 82,538 at 85,202-
05 (1982); Office of Enforcement (Lyon
County Cooperative), 10 DOE 185,010 (1082).
In the present case, although data pertaining
to the purchase volumes of the customers
identified are not in the record, it appears
that all except one of the purchase volumes
and refunds will be relatively small, We
therefore propose that all firms except Way

" • eA • -- ........ • .... I ..... vv

:127,14



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Notices

Oil Co. not be required to demonstrate that
they absorbed the alleged overcharges.

(2] Our decision to adopt a threshold level
below which applicants do not have to
submit any further evidence of injury permits
the OHA to conduct special refund
proceedings with much greater efficiency and
lower administrative costs. It also lessens the
burden of what might otherwise be an
onerous or impossible task for small firms
andis authorized by the Subpart V
regulations. See 10 CFR 205.282(e). In the
past, we have set the threshold level on the
basis of volumetric purchases. See, e.g.,
Office ofSpecial Counsel [Tenneco), 9 DOE

85,538 at 82,203-05 (1982); Office of
Enforcement (Vickers), 8 DOE 82,597 at
85,30 (1981). However, because we do not
have adequate volumetric information in this
case, we have established a threshold level
based on the claimant's potential refund
amount This amount was determined by
consideration of the same factors considered
in setting volumetric thresholds. See Office of
Enforcement (Sid Richardson), 10 DOE

85,056 at 88.275-76 (1983).
[FR Doc. 84-8S39 Fled 3-29--4 &'4s am]
B.LLWG CODE 64-10-01-U

Western Area Power Administration

Fryingpan-Arkansas Project
Reallocation; Intent To Reallocate
Power and Call for Applications for
Allocations

AGENCY: Western Area Power
Administration, DOE.
Acior: Notice of intent to reallocate
power and call for applications for
allocations.

SUnLARY: The Western Area Power
Administration (Western) adopted a
final marketing plan for power from the
Mt. Elbert Pumped-Storage Powerplant
of the Fryingpan-Arkansas Project (Fry-
Ark) which was published in the Federal
Register on June 23,1981 (46 FR 32491).
That marketing plan provided, in part,
for the reallocation of power allocated
under the plan but not placed under
contract. Western has calculated the
amount of Fry-Ark power to be
reallocated, and is publishing this notice
to announce the reallocation and solicit
applications for allocations from eligible
entities.
DATES: Written cominents on the
proposal and/or applications for power
are due in the office of the Area
Manager at the address given below, no
later than 30 days from the publication
of this notice in the Federal Register.
This proposal will become final 30 days
from its publication in the Federal
Register unless Western publishes
another Federal Register notice
reflecting any differences between this
proposal and any amended final
determination.

ADDRESS: Comments and/or
applications for allocations may be
mailed to:
Mr. Peter G. Ungerman, Area Manager,

Loveland-Fort Collins Area Office,
Western Area Power Administration.
P.O. Box 3700, Loveland, CO 80539,
(303) 224-7201.

FOR FURTHER INFORMATION CONTACT.
Mr. Peter G. Ungerman, Area Manager,

Loveland-Fort Collins Area Office,
Western Area Power Administration,
P.O. Box 3700, Loveland, CO 80539,
(303) 224-7201.

Mr. John DiNucci, Director, Division of
Marketing and Rates, Western Area
Power Administration, P.O. Box 3402,
Golden, CO 80401, (3)3 231-1545.

SUFFLEMErTARY INFORMATION.

L Regulatory Procedural Rcqurcments,
A. Determination Under Executive

Order 12291. The Department of Energy
has determined that this is not a major
rule because it does not meet the criteria
of section 1(b) of Executive Order 12291,
46 FR 13193 (February 19,191). In
addition, Western has an exemption
from sections 3,4, and 7 of the Executive
Order.

B. Regulatory Flexibility Anyss.
Pursuant to the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601 et seq.) cach
agency, when required by 5 U.S.C. 553 to
publish a proposed rule, is further
required to prepare and mahe available
for public comment an initial regulatory
flexibility analysis to describe the
impact to the proposed rule on small
entities.

The Administrator of Western
certified that the Fry-Ark power
marketing plan (46 FR 32491) Is not a
rule under the Regulatory Flexibility
Act, and that it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The
Administrator's certification was
publisked with the marketing plan and
was sent to the Chief Counsel for
Advocacy of the Small Business
Administration.

C. Environment Evaluation. The
reallocation of power under the existing
marketing plan was evaluated before
implementation of the plan and found
not to be a major Federal action which
significantly affects the environment. An
environmental assessment or
environmental impact statement is,
therefore, not required under the
National Environmental Policy Act of
199.

D. StatutorylBasic. This reallocation
was authorized in the final marketing
plan for power from the Mt. Elbert
Powerplant established by Western

pursuant to the Department of Energy
Organization Act (42 U.S.C. 7101, et
seq.) and the Reclamation Act of 1902
(43 U.S.C. 372, et seq.) as amended and
supplemented by subsequent
enactments, particularly by section 9(c)
of the Reclamation Project Act of 1939
(43 U.S.C. 485h(c)) and the Fryingpan-
Arkansas Project Acts (Pub. L 87-590,
76 Stat. 389 (August 16, 1962) and Pub. L
93-493, 88 Stat. 148 (October 27,1974)].
IL Background

Western's Loveland-Fort Collins Area
Office markets power generated at 18
hydroelectric powerplants in Colorado,
Wyoming, and Montana to 55 customers
in a 200,C00 square mile service area.
Seventeen of these powerplants and
their associated transmission facilities
comprise the Pick-Sloan Missouri Basin
Program-Western Division power
system. The remaining powerplant, the
ML Elbert Powerplant, and its
associated transmission line comprise
the Fry-Ark from which power is to be
allocated under this Federal Register
notice.

On March 9,1976, the United States
Bureau of Reclamation published a
proposed marketing plan and rate for
power from Fry-Ark (41 FR 10116.

After reviewing the proposal and the
public comments on that proposal.
Western held a public meeting on April
12,1978, at which Western presented a
modified plan for marketing Fry-Ark
power. Delays in the scheduled
inservice date of the ML Elbert
Powerplant caused delays in preparing a
final marketing plan. On receipt of
notification of a new scheduled
inservice date for the powerplant,
Western reviewed the changing power
supply conditions in the Loveland-Fort
Collins Area and determined that
additional public participation would be
helpful in developing a final marheting
plan. On September 30,1920, a public
information meeting was held at which
additional public comments were
solicited.

A proposed marketing plan was
published in the Federal Register on
March 31,1981 (46 FR 1923). Public
information and comment forums were
held in Thornton, Colorado, on April 8,
1981, and April 29,1931. After
consideration of the comments received
at these public forums, a final marketing
plan was published in the Federal
Register on June 23,1931 (46 FR 32491).

Allocations of Fry-Ark power were
approved by the Administrator of
Western and were announced by a
letter to all customers and interested
parties in the marketing area as well as
by press release. Because of problems

. .. . -27 .5
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encountered by allottees in secpring
transmission arrangements for the
delivery of Fry-Ark power and/or pump-
back energy, and pr6blems encountered
in the operation of the first unit of the
Mt. Elbert Powerplant, Western
extended the deadline for placing
allocations under contract on several
occasions. On September 13, 1983,
Westerr- sent certified letters to all
allottees of Fry-Ark power informing the
allottees that any Fry-Ark allocation not
under contract by November 30, 1983,
would be rescinded. Ten customers
responded prior to the deadline with
total allocations under contract of
129,794 kilowatts in summer seasons
and 133,224 kilowatts in winter seasons.
The remaining Fry-Ark power, to be
reallocated under the marketing plan, is
70,206 kilowatts in summer seasons and
66,776 kilowatts in winter seasons.

The reallocation method for Fry-Ark
power appears below.
Reallocation of Fryingpon-Arkansas
Project Power

1. Applicability of Final Marketing
Plan. Except as otherwise specifically
provided in this Federal Register notice,
all power to be allocated hereunder
shall be allocated and furnished in
accordance with the provisions of the
"Fryingpan-Arkansas Project Power
Marketing Plan" published in the
Federal Register on June 23, 1981 (46 FR
32491).

2. Allocation Procedures. In lieu of the-
procedures set forth in section 6 of the
"Fryingpan-Arkajsas Project Power
Marketing Plan," the following
procedures will be followed in
reallocating the available Fry-Ark
capacity:

a. Entities desiring an allocation of the
available Fry-Ark capacity.shall submit
a request so that it is received by the
Area Manager within 30 days after
publication of this notice in the Federal
Register. Entities should request power
separately for the winter and summer
seasons. System peakloads for the 1982-
1983 winter season and the 1983 summer
season should be set forth as part of the
application. For preference entities that
have a portion of their load within the
marketing area, peakloads should be
calculated only for that portion of its
system within the marketing area.

b. Allotment of the available Fry-Ark
capacity will be made first to preference
entities in the Fry-Ark market area.

c. Undersubscription. If preference
entities in the Fry-Ark market area do
not subscribe for all the capacity
available, the remaining capacity will be
allotted first to preference entities
outside the marketing area, then to
nonpreference entities. If capacity

remains undersubscribed, it may be sold
on a seasonal, short-term, or
withdrawable basis by Western through
the 1989 summer season.

d. Oversubscription. If the total
amount of capacity applied for exceeds
the capacity available, a percentage-of
the total available capacity shall be
reserved for the group of requesting
preference entities having 1980 Fry-Ark
marketing area peakloads of 20 MW or
less. The percentage to be reserved for
this group of small customers shall be
determined by considering the number
of members of this group and the total
capacity requested by all preference
entities.

If all of the capacity reserved for this
group is not subscribed, the remainder
will be added to the amount available
for the group of preference entities with
loads greater than 20 MW.

Capacity available in any season for
each group will be apportioned among
the members ofthe group by using the
following formula:
(Fry-Ark Allocation+ CRODI) +

Loads,= (CRODA+ CRODT) -LoadT
Where: Fry-Ark Allocation=The

amount of Fry-Ark capacity allocated
to the individual group member for the
service season

Load1=1983 seasonal load of the
individual group member

CROD=Federal resources allocated to
the group member

LoadT=Total 1983 seasonal load of all
the members Df the group

CRODA=Fry-Ark capacity available for
allocation to the group

CRODT=Federal resource allocated to
all members of the group
If use of this formula results in a

negative allocation to any group
member, that member shall receive a
zero allocation. The remaining
allocations shall then be recomputed
using the above formula. Separate
allocations will be made for the summer
and winter seasons, as defined in the
marketing plan. No entity shall receive
an allocation larger than that for which
it applies.

3. Term of Contract- In place of the
provisions set forth in section 9 of the
Fryingpan-Arkansas Project Marketing
Plan the following shall be applied to
allocations made pursuant to this
Federal Register notice: .

Contracts for Fry-Ark capacity
allocated hereunder shall be entered
into on or before July 15, 1984. The term
of these contracts shall be through the
1989 summer season.

Western reserves the right to rescind
any allocation if, by July 15,1984, an
allottee has not entered into a contract
to take and/or pay for its allotted

capacity from and after the date
specified in its contract. Power which Is
allocated, but not contracted for by the
allottee by July 15, 1984, may be sold on
a seasonal, short-term, or withdrawable
basis by Western through the 1989
summer season.

Allottees may contract to take the
allocated capacity on a staged basis,
until the first full service season which
occurs 1 year after the inservice date of
the second Mt. Elbert unit. Power
available during the buildup period,
because of allocations being taken on a
stepped up basis, may be sold by
Western on a short-term basis, subject
to withdrawal.

Issued at Golden, Colorado, March 22,
1984.
Robert L. McPhai,
Administrator.
[FR Doe. 4-& o Filed 3-29-P4; &43 am)
BILN CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-2555-4]

Availability of Environmental Impact
Statements Filed March 19 Through
March 23, 1984 Pursuant to 40 CFR
1506.9

Responsible Agency: Office of Federal
Activities, General Information, (202)
382-5073 or (202) 382-5075.

EIS No. 840121, Final, FHW, OR,
Chambers Connector Construction,
River Road to 6th/7th Avenue Couplet,
Lane County, Due: Apr. 30,1984.

EIS No. 840122 Draft, OSM, WA, John
Henry No. 1 Mine, Operation, Permit,
King County, Due: May 21,1984.

EIS No. 840123, Draft, FAA, FL, Palm
Beach International Airport Fan Out
Departure Procedures Elimination,
Approval, Palm Beach County, Due: May
31, 1984.

EIS No. 840125, DSuppl, FHW, ID, St.
Joe River Road/rn FH-50 Improvement,
Marble Creek to Avery, Shoshone
County, Due: May 14, 1984.

EIS No. 840128, Draft, FHW, TN, TN-
27 Improvement, Alabama State Line to
TN-156, Marion County, Due: May 14,
1984.

EIS No. 840127, Draft, FHW, TX, US
183 Upgrading, TX-7f to Ranch to
Market Road 620, Travis and
Williamson Counties, Due: May 14, 1984.

EIS No. 840128, Final, FHW, CA, CA-
41 Freeway Extension, Bullard Avenue
to Audubon Drive, Fresno County, Due:
Apr. 30,1984.

EIS No. 840129, Draft, OSM, WY, East
Gillette Federal Mine, Operation,
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Approval/Permit, Campbell County,
Due: May 14,1984:

EIS No. 840130, Draft, FHW, DC,
Whitehurst Freeway/US 29 Corridor
Improvements, Due: May 31, 1984.

EIS No. 840131, Draft, COE, MO, Ste.
Genevieve Flood Control Plan,
Mississippi River, Ste. Genevieve
County, Due: May 14,1984.

Amended Notices:
EIS No. 830669, Draft, AFS, IN,

Hoosier National Forest, Land/Resource
Managemefit Plan, Bartholomew, Brown,
Crawford, Dubois, Johnson, Lawrence,
Martin, Monroe, Orange and Perry Cos.,
Due: 5/31/84. Published FR 01-13-84
Review extended.

Dated: March 27,1984.
Allan Hirsch,
Director, Office of FederalActivities.
[FR Doc- 94-532 Filed 3-29-4t 845 am]

BILLUNG CODE 65:0-50-M

FEDERAL COIMUNICATIONS
COMMISSION

Meetings of the FCC Advisory
Committee on DBS Standards

March 26, 1984.
There will be a meeting of the W.G.

on Signal Format on March 30,1984.
Time of meeting is 9:30 AM. Location of
meeting is CBS TV Network Inc., 1800 M
Street, third floor.

There will be a meeting of the Sub-
Commmittee on Transmission
Standards on March 30,1984. Time of
meeting is 2:00 PM. The meeting location
is CBS TV Network Inc., 1800 M Street.
third floor.

The chairmen of the above groups will
gladly supply further details, or contact
B. Pattan, FCC/OST, (202) 653-9098.
William I. Tricarico,
Secretary, Federal Communications
Commission.
[FR Doe. 84-8548 Filed 3-29-K- &'45 am]
SlLLING CODE 6712-01-M

Meeting of the Assembly of the
Telecommunications Industry
Advisory Group

Pursuant to Section 10(a) of the
Federal Advisory Committee Act (Pub.
L 92-463), notice is hereby given of a
meeting of the Telecommunications
Industry Advisory Group's Assembly
scheduled to meet on Wednesday, May
2,1984. The meeting will be held at 9:30
a.m. in Room 856 of the Federal
Commission's offices at 1919 M Street.
NW., Washington, D.C. The meeting will
be open to the public.

The agenda is as follows:
L General Administrative Matters

IL Proposed Amendment To The By-Laws
IIL Review Final Steering Committee Account

Proposal
IV. Other Business
V. Presentation of Oral Statements
VI. Adjournment

With prior approval of the Group
Chairman, Gerald P. Vaughan, oral
statement, while not favored or
encouraged, may be allowed if time
permits and if the Group Chairman
determines that an oral presentation is
conducive to the effective attainment of
Advisory group objectives. Anyone not
a member of the Assembly and wishing
to make an oral presentation should
contact Stephen T. Duffy, Group Vice-
Chairman (202/634-1509), at least five
days prior to the meeting date.
William J. Tricarico,
Secretory, Federal Communications
Commission.
[FR D=. U-C Filed 3--M 045 am]
BILLUING CODE 0712-01-M

Radio Advisory Committee; Meeting

April 12,1984.
The next meeting of the Advisory

Committee on Radio Broadcasting has
been scheduled for 9:30 a.m., Thursday,
April 12,1984, in Room 330,1200 19th
Street, NW., Washington, D.C.

The Committee will consider
recommendations to the FCC
concerning: Implementation of the new
bilateral agreement between the United
States and Canada on AM broadcasting
which adapts to particularU.S. and
Canadian needs the Final Acts of the
1981 Rio de Janeiro Conference on AM
broadcasting in Region 2 and supersedes
the North American Regional
Broadcasting Agreement (NARBA),
insofar as the United States and Canada
are concerned; the development of
similar revisions to the U.S. Mexican
AM Radio Broadcasting Agreement; and
other business.

The meetings of the Committee are
public, and are open for participation by
all interested persons. The meeting
scheduled for April 1984, may, if the
participants so decide, be recessed for
resumption at such other time and place
as they may designate.

For further information please contact
the Committee Chairman, Louis C.
Stephens, or Jonathan David, at F.C.C.
Headquarters, (202) 632-7792.
William J. Tricarico,
Secretry, Federal Communications
Commission.
[FR Dc U-6%7 Filed 3-23-U; &45 .

BIWUNa CODE 6712-01-Ml

[MM Docket No. 84-284; File No. BPCT-
831027KH]

John R. Powley, et al.; Hearing
Designation Order

Adopted: March 21.1984.
Released. March 23.1934.
In re Applications of John R. Powley, N51

Docket No. 84-224, File No. BFCT-831027H;
Matlock Communications, Inc., MM Docket
No. C4-285, File No. BPC1-831121K- Barbara
Chavez and Robert Vinson. d.b.a. Logan
Television Company, Ltd.. MM Docket No.
84-2 8. File No. BPCT--840104KG; For
Construction Permit for new TV Station on
Channel 12. Logan. Utah.

1. The Commission. by the Chief,
Mass Media Bureau, acting pursuant to
delegated authority, has before it the
above-captioned mutually exclusive
applications of John R. Powley, Matlock
Communications, Inc. (Matlock], and
Logan Television Company, Ltd. (Logan]
for authority to construct a new
commercial television station on
Channel 12. Logan, Utah.

2. No determination has been made
that the tower heights and locations
proposed by the applicants would not
constitute a hazard to air navigation.
Accordingly, an appropriate issue will
be specified.'

3. John R. Powley and Logan each
proposes to construct transmitting
facilities at the same site on top of
Mount Pisgah. This site is 55 miles from
the reference point of Channel 13, Salt
Lake City, Utah. Section 73.610[c)(1] of
the Commission's Rules requires a
minimum separation of 60 miles. The
applicants, therefore, would be short-
spaced 5 miles to Channel 13, Salt Lake
City, Utah.2 An issue will be specified to
determine whether circumstances exist
warranting a waiver. In assessing the
circumstances to determine whether a
waiver is warranted, the Administrative
Law Judge should consider the fact that
the other applicant in this proceeding
has specified a fully-spaced site.

4. Section V-C, Item 10, FCC Form
301, requires that an applicant submit
figures for the area and population
within its predicted Grade B contour.
Matlock has not submitted figures for
the population. Consequently, we are
unable to determine whether there
would be a significant difference in the
size of the area and population that each
applicant proposes to serve. Matock will
be required to submit an amendment

'The Ccmma olon Is not In recdpt of FAA'
detetzmnatloa for John Rpowly and lratlack.

2There are aix (6) pending applications for
Channel 13. Salt Lake City. Utah. However. the site
propaaed by John R. Powley and Lcs-n is not sh et-
spaced to any of the sites specified by the Salt Lake
applIcants.
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showing the required information,
within 20 days after this Order is
released, to the presiding Administrative
Law Judge. The presiding
Administrative Law Judge will consider
any significant difference in the areas
and populations served under the
standard comparative issue.

5. The terrain profiles submitted by
Matlock have not been determined in
accordance with Section 73.684 of the
Commission's Rules. Section 73.684(g)
generally requires use of U.S. Geological
Survey Topographic Quadrangle Maps,
if available for the area involved, in
constructing terrain profiles from which
average terrain elevations are
determined. Use of information from the
National Oceanic and Atmospheric
Administration Thirty Second Interval
Point Elevation Data Base does not
comply with § 73.684(g). Matlock will be
required to compute the radial
elevations, site elevation and contour
distances in accordance with § 73.684
and to submit copies of the profile
graphs and topographic maps employed
to the presiding Administrative Law
Judge within 20 days after the date of
the release of this Order.

6. An applicant seeking authority to
construct a commercial television
station is required to afford equal
employment opportunity to qualified
persons. See § 73.2080 of the
Commission's Rules and Section VI,
FCC Form 301. Pursuant to this
requirement, an applicant who proposes
to employ five or more full-time station
employees must establish a program of
practices to assure equal employment
opportunities. Although Logan intends to
employ at least five full-time employees,
it has failed to submit the model EEO
program required by FCC Form 301.
Therefore, we cannot conclude that the
applicant has complied with § 73.2080.
Accordingly, Logan will be required to
submit its model EEO program to the
presiding Administrative Law Judge
within 20 days after this Order is
released.

7. Except as indicated by the issues
specified below, the applicants are
qualified to construct and operate as
proposed. Since these applications are
mutually exclusive, the Commission is
unable to make the statutory finding
that their grant will serve the public
interest, convenience, and necessity.
Therefore, the applications must be
designated for hearing in a consolidated
proceeding on the issues specified
below.

8. Accordingly, it is ordered, That
.pursuant to Section 309(e) of the
Communications Act of 1934, as
amended, the applications are
designated for hearing in a consolidated

proceeding, to be held before an
Administrative Law Judge at a time and
place to be specified in a subsequent
Order, upon the following issues:

1. To determine where there is a
reasonable possibility that the tower
height and location proposed by each
applicant would constitute a hazard to
air navigation.

2. To determine whether the proposals
of John R. Powley and Logan are
consistent with the minimum mileage
separation requirements of § 73.610 of
the Commission's Rules, and if not,
whether circumstances exist which
would warrant a waiver of the rule.

3. To determine which of the
proposals would, on a comparative
basis, best serve the public interest.

4. To determine, in light of the
evidence adduced pursuant to the
foregoing issues, which of the
applications should be granted.

9. It is further ordered, That Matlock
shall submit an amendment stating the
population within its predicted Grade B
contour, within 20 days after this Order
is released, to the presiding
Administrative Law Judge.

10. It is further ordered, That Matlock
shall compute its radial elevations, site
elevation and contour distances in
accordance with § 73.684 and to submit
copies of the profile graphs and
topographic maps employed to the
presiding Administrative Law Judge
within 20 days of the date of the release
of this Order.

11. It is further ordered, That Logan
shall submit its model EEO program to
the presiding Administrative Law Judge
within 20 days of the date of the release
of this Order.

12. It is further ordered, That the
Federal Aviation Administration is
made a party respondent to this
proceeding with respect to Issue 1.

13. It is further ordered, That, to avail
themselves of the opportunity to be
heard, the applicants and the party
respondent herein shall, pursuant to
§ 1.221(c) of the Commission's Rules, in
person or by attorney, within 20 days of
the mailing of this Order, file with the
Commission in triplicate, a written
appearance stating an intention to
appear on the date fixed for the hearing
and to present evidence on the issues
specified in this Order.

14. It is further ordered, That the
applicants herein shall, pursuant to
311(a](2] of the Communications Act of
1934, as amended, and § 73.3594 of the
Commission's Rules, give notice of the
hearing within the time and in the
manner prescribed in such Rule, and
shall advise the Commission of the
publication of such notice as required by
§ 73.3594(g) of the Rules..

Federal Communications Commission,
Roy J. Stewart,

Chief, Video Services Division, Mass Media
Bureau.
[FR Doc. 84-8350 Fdid 3-29-04:845 am)

BILUNG CODE 6712-01-M

FEDERAL RESERVE SYSTEM

Bankers Trust New York Corporation,
et al.; Applications To Engage do Novo
In Permissible Nonbanking Activities

The companies listed in this notice
have filed an application under
§ 225.23(a)(1) of the Board's Regulation
Y (49 FR 794) for the Board's approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of regulation
Y (49 FR 794) to commence or to engage
de nova, either directly or through a
subsidiary, in a nonbanking activity that
is listed in section 225.25 of Regulation Y
as closely related to banking and
permissible for bank holding companies.
Unless otherwise noted, such activities
will be conducted throughout the United
States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be.expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices," Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank Indicated
or the offices of the Board of Governors
not later than April 18, 1984.

A. Federal Reserve Bankc of Now York
(A. Marshall Puckett, Vice President) 33
Liberty Street, New York, New York
10045:
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1. Bankers Trust New York
Corporation, New York, New York; to
engage de novo through its subsidiary,
BT Commercial Corporation, in making
or acquiring loans and other extensions
of credit such as would be made by a
commercial finance company, including
commercial loans secured by a
borrower's accounts receivable,
inventory, or other assets; purchasing or
acquiring accounts receivable and
making advances thereon as would be
done by a factor, servicing such loans or
accounts for others; and acquiring and
selling participants in such obligations;
making or acquiring leases and
installment sale contracts of personal
property; servicing such leases and
installment sales contracts for others;
acting as agent, broker or adviser in
connection with such transactions; and
acquiring participations in the
obligations arising for such transactions;
225.25(b) (1) and (5).

2. B.N.Y. Holdigs (Delaware),
Wilmington, Delaware, and The Bank of
New York Company, Inc., New York,
New York; to engage de novo through
their subsidiaries, ARCS Mortgage, Inc.,
Canoga Park, California, ARCS
Mortgage Corp., New York, New York,
The Bank of New York Trust Company
of Florida, N.A., Miami, Florida, the
Bank of New York Life Insurance Co.,
Inc., Phoenix, Arizona, and BNY
Financial Corporation, New York, New
York in the following activities: ARCS
Mortgage Corp-making, acquiring or
servicing loans or other extensions of
credit for the company's account or for
the account of others, such as would be
made by a mortgage company; ARCS
Mortgage, Inc.-making, acquiring or
servicing loans or other extensions of
credit for the company's account or for
the account of others, such as would be
made by a mortgage company; The Bank
of New York Life Insurance Co., Inc.-
underwriting, on a reinsurance basis,
credit life insurance and credit accident
lending affiliates of the Bank of New
York Company, Inc., serving the states
of New York and Delaware; The bank of
New York Trust Company of Florida,
N.A.-performing functions or activities
that may be performed by a trust
company (including activities of a
fiduciary, agency, or custodial nature),
in the manner authorized by federal or
state law including acceptance of
deposits that are generated from trust
funds not currently invested and that
are properly secured to the extent
required by law, deposits representing
funds received for a special use in the
capacity of managing agent or custodian
for an owner of, or investor in, real
property, securities dealers or

purchasing money market instruments
such as certificates of deposit,
commercial paper, government or
municipal securities, and bankers
acceptances, serving the state of Florida;
B.N.Y. Financial corporation-making,
acquiring or servicing loans or other
extensions of credit for the company's
account or for the account of othem,
such as would be made by a mortgage
company.

Board of Governors of the Federal Recervo
System. March 26,1924.
James McAfco,
Associate Secretary of the Board.
[FR Dc DC-&:o Fikcd 3-)- CA a45 =1
EILUNG CODE 0210-01-M

Citizens Bancorp of Morehcod, Inc., et
aL; Formations of; Acquisitions by; and
Mlergers of Bank Holding Compznloas

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bark Holding
Company Act [12 U.S.C. 1842) and
§ 225.14 of the Board's Regulation Y (d9
FR 794) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application Is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than April 20,
1984.

A. Federal Reserve Bank of Cleveland
(Lee S. Adams, Vice President) 1455 East
Sixth Street, Cleveland, Ohio 44101:

1. Citizens Bancorp of Morehead, Inc.,
Morehead, Kentucky- to become a bank
holding company by acquiring 10
percent of the voting shares of the
Citizens Bank, Morehead, Kentucky.
Comments on this application must be
recbived not later than April 23, 1934.

2. jessamine Bancshares, In.,
Nicholasville, Kentucky, to become a
bank holding company by acquiring 80
percent of the voting shares of The First

National Bank & Trust Company,
Nicholasville, Kentucky. Comments on
this application must be received not
later than April 23,1984.

B. Federal Reserve Bank of Chicago
(Frankdin D. Drayer, Vice President) 230
South LaSafle Street, Chicago, Illinois
60600:

1. C.S.B. Holding Corporation,
Wyoming. Iowa; to become a bank
holding company by acquiring 80
percent of the voting shares of Citizens
Stat3 Bank, Wyoming, Iowa.

2. Pcopls Banshares, Ltd., ,aterloo,
Iowa; to acquire 80 percent of the voting
shares of First State Bank, Britt, Iowa.

C. Fcderal Rererva Bank of St. Louis
(Delmar P. Weisz. Vice President) 411
Locust Street, St. Louis, Missouri 631.9:

1. Community Bancorp of McLean
County, Kentucly, Inc., Island.
Kentucky; to become a bank holding
company by acquiring at least 80
percent of the voting shares of First
Security Bank of McLean County,
Island, Kentucky.

D. Federal Rescrve Bank of Kansas
City (Thomas M. Hoenig. Vice President)
925 Grand Avenue, Kansas City,
Missouri e-1198:

1. Britton Banashares, Inc, Ellsworth,
Kansas; to become a bank holding
company by acquiring 100 percent of the
voting shares of Citizens State Bank &
Trust Co., Ellsworth, Kansas.

Board of Governors of the Federal Reserve
System. March .131934.
Jamcs McAfca,
A .ocfate Secretay of the Board

GIL1 IM CCOr 6210-.01-H

FEDERAL TRADE CO12 AISSION

Granting of Request for Early
Termination of the WaltIng Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. i8a, as added by Title II of the
Hart-Scott-Rodino Antitrust
Improvements act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waltin3 period prior to its expiration and
requires that notice of this action be
published in the Federal Regctr.

The following transactions were
granted early termination of the waiting
period provided by law and the
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premerger notification rules
were made by the Federal TI
Commission and the Assista
General for the Antitrust Di'
Department of Justice. Neith
intends to take any action i
to these propoed acquisitio
the applicable waiting perio

Transaction

(1) 84-0155-Mr. Alan E. Symonds pro-
posed acquisitfon of voting securits
of Vcrt,,e, Incorporated.

(2) 84-0156-Vertip. l Incorportccra
PrOposed acqui!tion of asets o1
Guaer Fabric Corporation (Mr. Alan E.
Syronds. UPE)-

(3) 84-0160-K mart Ccrporatlan's pro-
posd acquisition of voting sscutes
of No',vo.

(4) 8
4
-0162-Nechng-r Company's pro-

poed acquisition of voting sccuriitas
of No vco.

(5) 84-0171-Augat Incorporated's pro-
Posed acquisiton of voting ecurities
of Altair Intertional Incorporated
(Chadcs Henritzy. UPE).

(6) 84-0178--Augat Incorporatod's pro-
posed acqu!tan of voting securilJs
of Alfair Internatonal Incorporated
(Ciford Caeutjer, UPE).

(7) 84-0180--K4ng3 Enterlnment Com-
pany's proposed acquisition of assets
of Taft Broadcasting Company.

(8) 84-0184-WetteraU Incorporated's
propored acqu;sftin of assets of The
Kroger Company.

(9) 84-0187-nteenelins1 Thoroughbred
Breeders, Incorporated's proposed ac-
quisiton of assets of Fagle Dawns
Radng Asociatfion.

(10) 84-0188-InternatorJ Thorough-
bred Breeders, Incorporated's pro-
posed acqu:sition of set= of Conti -
nentat Thoroughbred Racing Assoi
aton (Horbert Bamness and Irma Bar-
nes, UPE's).

(11) 84-0181--David A. Jones (Concord
Corporation). proposed acquisition of
Belknap Incorporated.

(12) 84-0108--General Instrument Cor-
poration's proposed acquisition of
TOCOM Incorporated.

(13) 84-0133--Land of Lincoln Sav'ngs
and Loan's proposed aAcq&uiton of
voting securities of The llinois Compa-
ry. Incorporated.

(14) 84-0136-The 1964 Simmons
Trust's proposed acqusition of voting
6=1to of GAF Corporation.

(15) 84-0149-GF/Kn2o International
Hoding Company's proposed acquLul-
tion of voting cecurities of Masonite
Corporation.

(16) 84-016.-IMASCO Urtd' pro-
posed acquisition of voting sciftss
of Peoples Drug Stores Incorporated.

(17) 84-0167-1-10SCO United's pro-
posed acquisition of ,voing zacuritles
of Peoples Drug Store3 Incorporated.

(18) 84-0154-Rfchard V. Snder's pro.-
posed acquisition of asst of Arco
Comfort Products Compsr (Altntic
Rmclficld Company. UPE).

(19) 84-0144-GG-Inno-BM's proposed
acqulsition of voting =ccuritics of Scot-
ty's Incorporated.

(20) 84-0122-Allegheny and Western
Enorgy Corporation's propo.cd acquis;-
lion of voting securities of Columbia
Gas of West VirgInia, Incorporated
(The Columbia Gas S)'toan, Incorpo-
rated, UPE).

(21) 84-0168--John W. Kiugg's pro-
posed acqulition of voting secfites
of Metromedia Incorporated.

(22) 84-0173-Reed International
P.LC.'s proposed acquisition of assets
of Whitcom Investcnt Compan.

. The grants
'rade
int Attorney

Transaction

vision of the (23) 84-0178-Gerb- Products Comps-
ny's proposed acquisition of voting se-ler agency curi ies of Sates Nitewear Company

rith respect and Bates Realty Company (fictor
Bates. UPE).ns during (24) 84-0185--Campbet Soup Comps-
curities of Mendelson-Zelier Company,

Incorporated.
Waitig p- ed (25) 84-0189--Ashand Ct Incorporat-terminated ed's proposed acquUtio of voting so-

effective curitiss of Dan!31. Mann, Johnson and
MendanhalL.

Mar. 8, 1984. (26) 84-0194--Crownx Incorporated's
proposed acquis;lon of assets of
Seven Nursing arid Convaloscent Con-

Do. tars (Sidney s. Ames, UPE).
(27) 84-0199-Esinore Corporations

proposed acquisition of voting secur-
tins of Playboy of Nam Jersey. Incor-

Do. porated, Playboy Enterprises. Incorpo-
rated (Hugh M. Hefner. UPE).

(28) 84-0202-Pantry Pride, Incorporat.

Do. ed's proposed acqistion of voting se-
curities of Devon Stores Corporation
(PhTip Devon, UPE).

Do. (2D) 84-0102-Roy M. Hufflngton (Huff-
ington, Inc.). proposed acquislion of
assts of Pacific Oasis Corporat;on.

(3) 
8 4

-0191--Safeway Stores Incorpo-
Do. rated's propose acquisition of assets

of Thritomart Incorporated.
(31) 84-:0132-Ensrgy Methods Corpora-

lion's proposed acquizition of voting
socurities of Tenneco, Incorporated.Do. (32) 84-0183--Schlumberger Lirrfed's
propos d acquisition of voting securi-

Do ties and assets of the O- field Srvice
o.8u s in U.S. and Canada (The
Dow Chnmical Company, UPE).

Do. (33) 84-0192-Sclumberger Limifted's
proposed acquisition of voting seui-
ties of NEWCO.

(34) 84-0193--The Dow Chemica Com.
pany's propoced 'acquisilton of votngDO. securities of NEWCO.

(35) .4-0153-Sunitomo Corporatio's
proposed acqisiton of voting secui.
ties of Auburn Steel Company. Incor.
porated (Ohtamachl Tatemono Compa-
M y., Limited. UPE).

Mar. 13,1984. (36) 84-0165-Gibrattar Frtncfal Corpo-
ration of Calloma's proposed acquii.-
tion of Cathedral Mortgage Company

Do. Incorporated (Avco Corporation, UPE).
(37) 84-019--Britat PLC's proposed ac-

qualbon of assets of Amax PetrotaumDo. Corporat on (Amax. Incorporated, UPE).

Waiting period a.m. to 4:30 p.m. in room 1121, CrystalSterminated
efectie Mall 4, 1941 Jefferson Davis Highway

Arlington, Va. 20408.
Do. The agenda will cover management

initiatives of GSA's Office of Federal
Supply & Services (FSS), including

Do. productivity improvement efforts;
actions to maximize civilian agency
procurement through FSS sources; and,

Do. FSS business relationships with foreign
and mutli-national corporations. This
meeting is open to the public.

Do. Questions regarding this meeting
should be directed to Mr. James Dean on
(202) 566-0382.

Dated: March 26,1984.

Roger C. Dienman,
DeputyAssoclate Administrator.

Do. [FR Dc.r 84-8599 Fded 3.-284 N-45 am)

BILLING CODE 020-26-M

Mar. 19. 1984.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Mar. 20, 1984.

Do. FOR FURTHER INFORMATION CONTACT.
Patricia A. Foster, Compliance

Do. Specialist, Premerger Notification
Office, Bureau of Competition, Room
301, Federal Trade Commission,

Do. Washington, D.C. 20580, (202) 523-3894.
By direction of the Commission.

Do- Emily H. Rack,

Secretary.
Mar. 14. 1984.

Do.

Mar. 15, 184.

[FR Dc. 84-8517 Filed 3-29-4: 8:45 am]

BILNG CODE 6750-01-4

GENERAL SERVICES
ADMINISTRATION

Office of the Administrator Advisory
Board; Meeting

Wo. Notice is hereby given that the GSA
Do. Advisory Board's subcommittees onSupply and Distribution and Contracting

will meet on April 17, 1984 from 9:00

Office of the Secretary

Agency Forms Submitted to the Offico
of Management and Budget for
Clearance

Each Friday the Department of Health
and Human Services (HHS) publishes a
list of information collection packages It
has submitted to the Office of
Management and Budget (OMB) for
clearance in compliance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). The following are those
packages submitted to OMB since the
last list was published on March 23.
Public Health Service

Office of the Assistant Secretary for
Health
Subject: National Health and Nutrition

Examination Survey I Epidemiologic
Followup Study: Continued Followup
1985-86--new

Respondents: Individuals
Subject: Evaluation of Data

Dissemination and Data Use-new
Respondents: Individuals, State and

local governments, businesses,
Federal agencies or employees

OMB Desk Officer: Fay S. ludicello

Food and Drug Administration
Subject: Environmental Impact

Considerations-existing collection
Respondents: Business firms
Subject: Notice of Participation-

existing collection
Respondents: Business firms
Subject: Adverse Drug Reaction, Lack of

Effectiveness, Product Defect Report
(0910-0012)-extenoion no change

Respondents: Business firms
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Subject: [Petition for] Administrative
Reconsideration of Action-existing
collection

Respondents: Business firms
Subject: Advisory Opinions-existing

collection
Respondents: Business firms
0MB Desk Officer:. Bruce Artim-

Office of the Secretary
Subject: Awareness of and Attitudes

About Selected Types of Consumer
Information-new

Respondents: Households
OMB Desk Officer:. Milo Sunderhauf

Social Security Administration
Subject: Vocational Rehabilitation "301"

Program Development (0960-0282)-
revision

Respondents: State vocational
rehabilitation agencies

Subject: Quality Control Negative Case
Action Worksheet/Review Schedule
(0980-M56)--revision

Respondents: State agencies
administering Aid to Families with
Dependent Children and adult
financial assistance programs

OMB Desk Officer: Milo Sunderhauf
Copies of the above information

collection clearance packages can be
obtained by calling the HHS Reports
Clearance Officer on 202-245-6511.

Written comments and
recommendations for the proposed
information collections should be sent
directly to the appropriate OMB Desk
Officer designated above at the
following address: OMB Reports
Management Branch, Nevr Executive
Office Building, Room 3208, Washington,
D.C. 20503, ATTN: (name of OMB Desk
Officer).

Dated: March 26, 1984.
Rober F. Sermler,
DeputyAssistant Secretary for Management
Analysis andSystems.
[FR Doc. 94-%M Fled 3-29-4; e43 am

eILIU G CODE 4150-04-

Food and Drug Administration

[FDA-225--84-2003]

Memorandum of Understanding With
the Interstate Shellfish Sanitation
Conference-

AGENCY: Food and Drug Administration.
ACTiOn: Notice.

suimRY: The Food and Drug
Administration (FDA] has executed an
agreement with the Interstate Shellfish
Sanitation Conference (ISSC]. The
purpose of the agreement is to establish
a basis upon which to foster and to

improve the sanitation and quality of
shellfish in this country by stating the
responsibilities of FDA and ISSC in the
establishment of the Interatate
Sanitation Program (ISSP) and the ISSC
Procedures (Procedures).
EFFECTiVE vATE: This agreemnt bccame
effective March 14, 1224.
FOR FURTHER INFORMATION CONTACT.
Walter J. Kustha, Intergovernmental and
Industry Affairs Staff (HFC-50), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
1583.
SUPFLEMENTARY INFORMATIOPC In
accordance with § 20.103(c) (M1 CFR
20.103(c)), which states that all
agreements and memoranda of
understanding between FDA and others
shall be published in the Fcdcral
Register, the agency is publishing the
following memorandum of
understanding:

Memorandum of Understanding
Between the Interstate Shellfish
Sanitation Conference and the Food and
Drug Administration

L Purpose
This agreement will establish a basis

upon which to foster and improve the
sanitation and quality of shellfish in this
country by stating the responsibilities of
the Food and Drug Administration
(FDA) and the Interstate Shellfish
Sanitation Conference (ISSC) in the
establishment of the Interstate Shellfish
Sanitation Program (ISSP) and the ISSC
Procedures (Procedures).

If Definitions
A. "Conference meetin-s" means the

duly called meetings of the ISSC.
B. "ISSC" means the Interstate

Shellfish Sanitation Confcrence. The
ISSC consists of agencies from rhellfish
producing and receiving States, FDA.
the shellfish industry, and the National
Marine Fisheries Service of the US.
Department of Commerce.

C. "ISSP" means the Interstate
Shellfish Sanitation Program adopted by
the ISSC. The ISSP is a set of guidelines
for sanitary control of shellfish that is'
adequate to insure that the shellfish
produced in States that romply with
these guidelines will be safe and
sanitary.

D. "NSSP" means the National
Shellfish Sanitation Program. The NSSP
consists of agencies from shellsh
producing States, FDA, and the shellfish
industry. Under international
agreements with FDAforeign
governments aho participate in the
NSSP.

E. "Procedures" means the formally
adopted methods of accomplishing ISSC

business not otherwise established in
the constitution or bylaws of the ISSC.
The Procedures will establish methods
for uniform application of the ISSP and
will guide the activities and
relationship3 of ISSC participants.

F. "Shellfish" means all edible species
of molluscan bivalves, the most common
of which are the fresh frozen oyster,
clam. and mussel. All scallop species
from the family Pectinidae are excluded
from this definition.

G. "State shellfish regulatory
officials" means those officials that have
responsibility for any one of the
following regulatory activities:
Classification of shellfish growing
waters; patrol of shellfish growing
waters; sanitation of shellfish
processing storage or distribution
facilities, or laboratory analysis of
shellfish samples.
HI. Background

FDA is the Federal agency responsible
for enforcing the Federal Food, Drug,
and Cosmetic Act, 21 U.S.C. 301 et seq,
the Fair Packaging and Labeling Act, 15
U.S.C. 1451 et seq., and certain portions
of the Public Health Service Act.
including 42 U.S.C. 241, 242 243, and
264. These laws require that all foods
shipped in interstate commerce,
includin- shellfish, be prepared, packed.
and held at all times under sanitary
conditions; that they be honestly and
informatively labeled; and that the food
itself be safe, clean, and sanitary. FDA
is authorized to accept assistance from
State and local authoritie3 in the
enforcement of laws to prevent and to
suppress the spread of communicable
disease, 42 U.S.C. 243 and 21 U.S.C. 372.

This latter authority gave rise to the
NSSP, which was initiated in 1925 and
has continuod, to date, as a voluntary
FDA, State, and shelfh industry
pro-ram. The NSSP Manual of
Operations, last published in 1055, sets
forth the standards and procedures that
govern the NSSP, including the
recommended sanitary control practices
for regulating the production and
shipment of shellfish in interstate
commerce.

The ISSC was formed September21,
1982, at a meetin 3 held in Annapolis,
MD. Participants at the meeting included
regulatory officials from 22 States, FDA.
the National Marine Fisherie3 Service of
the U.S. Department of Commerce. and
members of the shellfish industry. At
this meeting, the State officials ratified a
constitution, bylaws, and minimum
procedures for the formation of the
ISSC.

The purpose of the ISSC is to provide
a formal structure wherein State

........ n m "m Ill
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regulatory authorities can establish
updated guidelines, and procedures for
the uniform application of those
guidelines, for sanitary control of the
shellfish industry. The ISSC is a
voluntary organization and is open to all
persons interested in fostering controls
that will assure sources of safe and
sanitary shellfish.
1. Substance of Agreement

A. FDA agrees to:
1. Recognize the ISSC as the primary

voluntary national organization of State
shellfish regulatory officials that will
provide guidance and counsel on
matters for the sanitary control of
shellfish.

2. Evaluate State shellfish sanitary
control programs using the guidelines of
the ISSP, the Procedures, and other
appropriate criteria including applicable
Federal laws and regulations.

3. Provide the ISSC with information
on any State shellfish sanitation control
program that FDA finds not to be in
substantial compliance with the criteria
referenced in IV.A.2.

4. Promote and maintain shellfish
sanitation Memorandums of
Understanding (MOU) with foreign
countries that have agreed to follow the
NSSP Manual of Operations. FDA will
inform the ISSC of the agency's
evaluation of these foreign shellfish
sanitation control programs. FDA will
take appropriate steps to assure that
"eferences to the NSSP in existing
MOU's are changed to the ISSP as the
MOU's are revised or updated.

5. Coordinate Federal interagency
affairs on matters of concern to the
ISSC, including classification of shellfish
growing waters under Federal
jurisdiction.

6. Support or provide shellfish
sanitation training, seminars, technical
assistance, and scientific research as
resources permit. FDA will make every
effort to maintain a current scientific
basis for the ISSP guidelines and
standards.

7. In a manner consistent with
paragraph IV.C.2. of this agreement,
publish revisions to the ISSP and issue
interpretations of.the ISSP.

8. Publish and distribute monthly a
current listing of all State certified
interstate shippers as furnished to FDA
on Form FD-3038b, SHELLFISH
CERTIFICATION, by each State.

9. Participate to the fullest extent
possible in the ISSC meetings,
committees, and other deliberative
groups that are necessary for the ISSC
and the ISSP to function effectively.

B. ISSC agrees to:
1. Adopt the NSSP Manual of

Operations, Parts I and II, and the

amendments adopted at Workshops as
the ISSP. The ISSC further agrees that
the Procedures and any future revisions
and documents adopted by the ISSC will
be used as the set of guidelines for
sanitary control of shellfish.

2. Furnish FDA with any pertinent
information that indicates that a
member State's program may not be in
substantial compliance with the ISSP
and assist FDA by whatever means
available to secure necessary corrective
measures.

3. Notify FDA of any interstate
shipments of shellfish that may not be in
compliance with the ISSP or that may be
adulterated or misbranded within the
meaning of the Federal Food, Drug, and
Cosmetic Act.

4. Furnish FDA with copies of all
revisions or changes to the ISSP or
Procedures for review for- consistency
with existing laws, regulations, and
policies of FDA.

5. Review evaluation reports of State
shellfish sanitation control programs
submitted by FDA in accordance with
paragraph IV.A.3. of this agreement and
request appropriate reviews among
ISSC members. The ISSC will inform
FDA of the recommendations or actions
taken in response to the information
furnished.

6. Allow representatives of foreign
governments that have effective
agreements with FDA concerning
sanitary control of shellfish to attend the
Conference meetings.

C. ISSC and FDA mutually agree to:
1. Exchange information concerning

the Procedures, the ISSP, and the
matters that arise from the Conference
meetings in a timely manner.

2. Resolve problems of interpretations
and policy that involve the Procedures,
the ISSP, and the ISSC.

3. Recognize that the ISSP and the
ISSC Procedures contain the principal
standards and procedures for the
sanitary control of shellfish.
References

1. U.S. Department of Health and Human
Services, Public Health Service (PHS).
National Shellfish Sanitation Program,
Manual of Operations: Part I, Sanitation of
Shellfish Growing Areas, 1965 Revision; and
Part II, Sanitation of the Harvesting and
Processing of Shellfish, 1965 Revision.

2. National Shellfish Sanitation Program
Policies and Interpretations, issued by the
Public Health Service and Food and Drug
Administration with respect to the National
Shellfish Sanitation Program. A bound
volume of these documents is maintained in
the offices of the Shellfish Sanitation Branch,
HFF-344, Food and Drug Administration, 200
C St. SW., Washington, DC 20204.

3. Official Methods of Analysis, 13th ed.,
1980, Association of Official Analytical

Chemists (AOAC), Box 640, Benjamin
Franklin Station, Washington, DC 20044.

4. Food and Drug Administration,
"Interstate Certified Shellfish Shippers List,"
published monthly and distributed to food
control officials and other interested persons
by FDA, Bureau of Foods, Shellfish Sanitation
Branch, HFF-344, 200 C St. SW., Washington,
DC 20204.

5. Federal Food, Drug and Cosmetic Act,
U.S. Code, Title 21.

6. Fair Packaging and Labeling Act, Pb, L.
89-755, approved November 3, 1960,

7. Public Health Service Act with respeat to
research and Investigation, 42 U.S.C. 241F
international cooperation, 42 U.S.C. 242;
Federal-State cooperation, 4 U.S.C. 243:
and control of communicable diseases, 42
U.S.C. 264.

8. American Public Health Association
"Recommended Procedures for the
Examination of Seawater and Shellfish," 4th
ed., 1970. APHA, Inc., 1015 18th St. NW.,
Washington, DC 20036.

9. Food and Drug Administration, "Current
Good Manufacturing Practice In
Manucafturing, Processing, Packing, or
Holding Human Food" regulations, 21 CFR
Part 110.

10. Food and Drug Administration
Definitions and Standards for Food, "Fish
and Shellfish" regulations, 21 CFR Part 101.

11. Control of communicable diseases
regulations, specific provision for shellfish, 21
CFR 1240.60.

12. Interstate Conveyance Sanitation
regulation concerning food service sanitation
on land and air conveyances, and vessels,
Special food requirements, 21 CFR 1250,20,

13. Interstate Shellfish Sanitation
Conference Constitution, Bylaws and
Procedures adopted September 21, 1802,
Annapolis, MD. A certified copy is on file
with the Shellfish Sanitation Branch, HFF-
344, Food and Drug Administration, 200 C St.
SW., Washington, DC 20204.

V. Name and Address of Participating
Organizations

A. Food and Drug Administration,
5600 Fisher Lane, Rockville, MD 20057.

B. Interstate Shellfish Sanitation
Conference (current address), 2111
Kenbridge Drive, Austin, TX 78750,
VI. Liaison Officers

The liaison officer for each party will
be responsible for facilitating exchanges
of information and expeditiously
informing other interested parties within
each respective organization on matters
requiring prompt attention. Each party
agrees to provide notification of any
changes in liaison officer appointments.
Such notification shall constitute an
amendment to and not require a revision
of this agreement.

A. For Food and Drug Administration:
FDA member to ISSC Executive Board
(currently J. David Cleam), Chief,
Shellfish Sanitation Branch, HFF-344,
Bureau of Foods, Food and Drug
Administration, 200 C St. SW.,

Federal Register / Vol. 49, No. Q3 / Friday March 30 1984 / Notices
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Washington, DC 20204, FTS: 202-485-
0149, Commercial: 202-485-0149.

B. For Interstate Shellfish Sanitation
Conference: ISSC Chairman-of the Board
(currently Mr. Neil B. Travis), 2111
Kenbridge Drive, Austin, TX 78758, 512-
458-7537.

VII. Period of Agreement

This agreement will become effective
upon acceptance by both parties and
shall continue until terminated. The
agreement may be revised by mutual
consent, or terminated by either party
upon a 30-day advance written notice to
the other party.

VIII. Acceptance

Approved and Accepted for the
Interstate Shellfish Sanitation
Conference.

By: Neil B. Travis.
Title: ISSC Chairman of the Board.
Date: March 14, 1984.
Approved and Accepted for the Food

and Drug Administration, Department of
Health and Human Services.

By: Mark Novitch.
Title: Acting Commissioner of Food

and Drugs.
Dated: March 14,1984.
Effective date. This agreement

became effective March 14,1984.
Dated: March 23,1984.

William F. Randolph,
Acting Associate Commissioner for
RegulatoryAffairs.
[FR Dor. 84-5W Filed 3-29-44; &45 am]
BILLING CODE 4160-bi-M

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Advisory Council on Historic
Preservation, Protection of Historic
and Cultural Properties; Comments

AGENCY: Advisory Council on Historic
Preservation (ACHP).
ACTION: Notice.

sur.MARY: Pursuant to Section 106 of the
National Historic Preservation Act of
1966 and Section 800.6(d) of the
regulations of the Advisory Council on
Historic Preservation (Council),
"Protection of Historic and Cultural
Properties," the Council met on
February 27,1984, to consider a proposal
by the Federal Highway Administration
to assist in construction of the
Presidential Parkway, Atlanta, Georgia.
This project will adversely affect the
following historic properties: The Druid
Hills Historic District, the Inman Park
Historic District, and the Candler Park
Historic District, three historic districts
included in the National Register of

Historic Places; the Moreland Historic
District, the North Highland/North
Avenue Historic District, and an
extension of the Martin Luther King, Jr.,
Historic District, areas eligible for
inclusion in the National Register. and
possible historic archaeological remains
associated with the 1864 Battle of
Atlanta. At the meeting, the Council
adopted comments which have been
transmitted to the Secretary of
Transportation.

This notice, pursuant to 36 CFR
800.6(d)(5), is to advise parties that
copies of these comments are available
upon request from the Executive
Director, Advisory Council on Historic
Preservation, The Old Post Office, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20004, 202-785-0505,
Attn: Ronald D. Anzalone.

Dated. March 26,1884.
Robert IR Garvey, Jr.,
Evecutve Director.
[FRDc. D -7 Filed 3- - 5 45 am)
BILLING CODE 4310-10-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

Final Federal Coal Lease Form

AGENCY. Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY. By notice published
December 18, 1980, the Bureau of Land
Management issued a Notice of Revision
of Coal Lease Form 3400-12 (formerly
3520-1 (July 1977)), to solicit comments
on the revisions proposed to bring the
coal lease form into conformance with
new coal-related laws and regulations.
Public comments were received from an
industry trade association, four energy
companies, and two individuals.

On April 28,1983, the Bureau of Land
Management requested comments on a
proposed combined mineral lease form,
which included coal as well as
phosphate, sodium, potassium, gilsonite,
sulfur in the States of Louisiana and
New Mexico, asphalt in Oklahoma, and
hardrock minerals. Seven mining
companies, three mining associations,
and two individuals submitted
comments on the combined mineral
lease form.

The combined mineral lease form
proposed was an attempt to establish
consistency among the leasing of
various federally owned commodities.
Generally, the comments received on
the proposed combined lease form
supported the concept of consistency;
however, they preferred separate forms

for each of the various minerals,
particularly coal and phosphate. By
virtue of this notice a separate form is
established for the leasing of Federal
coal. The final coal lease form closely
follows the format of the combined
mineral lease form from which it was
separated. All comments received on the
two proposed lease forms have been
considered in the development of the
final Federal coal lease form, which
follows this notice. A discussion of the
comments follows.
EFFECTIVE DATE: April 30,1934. Director
(650). Bureau of Land Management, 18th
and C Streets NW., Washington, D.C.
20240.
FOR FURTHER INFORMATION CONTACT:.
Carole Smith, (202) 343-4774.
SUPPLEMENTARY INFORZrAATION: The
comments are discussed below as they
appear section-by-section in the
proposed combined mineral lease form.
Discussion of the comments received on
the December 18,1980, proposed coal
lease form are integrated by subject
matter under the appropriate section.

Part 1. Lease Rights Granted

Sea 1-All commenters objected to
the phrase "or... hereafter in force,"
which appeared in section 1. They
stated that the terms and conditions of
mineral leases cannot be altered by
regulation until the leases are subject to
readjustment. The April 1983 lease form
proposed to require lessees to comply
with later-promulgated regulations and
orders "where not inconsistent with the
lease terms, regulations and orders
hereafter promulgated."

Upon consideration, it has been
decided to adopt for use in the Federal
coal lease form the concept which has
been used for the Federal oil and gas
lease forms since the 1930's. Coal
lessees will be subject to later
promulgated regulations only when
those regulations are not inconsistent
with the specific provisions of the lease.
The "when not inconsistent" clause now
appears in all Federal coal, geothermal,
and oil and gas lease forms.

It is thought that the use of the "when
not inconsistent" clause will provide the
lessor needed flexibility in
administering the lease terms and
conditions and the lesse stronger
assurance that the terms and conditions
of his lease will not necessarily change
with each regulatory revision.-

One commenter requested that the
phrase "for a period of 20 years and so
long thereafter as the condition of
continued operation is met" be changed
to "for a term of 20 years and for so long
thereafter as coal is produced annually
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in commercial quantities from that
lease." The latter wording conforms
with the Mineral Lands Leasing Act of
1920, as amended (30 U.S.C. 181-287).
The language has been changed to
reflect the Act and the comment.

Sec. 2-Four comments were received
on this section of the April 28,1983,
proposed lease form. One comm~nter
objected to the granting clause,
believing that it made the lessee
responsible for paying all bonuses due
at one time. To clarify that each coal
lease is issued subject only to those
lease-related payments which become
due, the word "any" has been inserted
before the word "bonuses."

Thus, a competitive coal lease issued
on the basis of a deferred bonus would
bind the lessee to submit one-fifth of the
bonus bid at the time of the sale, and the
remaining four-fifths of the bonus in four
equal payments due on each
anniversary date of the coal lease.
Royalties would be payable monthly
once production begins in the manner
prescribed in the regulations.

Section 2 gives the lessee broad
authority to drill for, mine, remove, and
dispose of the coal leased. Specific
development methods and conditions
are addressed in exploration plans and
later in the resource recovery and
protection plans and mining permit
packages which must be approved prior
to entry upon the lands. The language of
this section answers the objections of
five commenters on the December 1980
coal lease form, who were concerned
about restrictions on their rights to mine
coal by unconventional methods-coal
gasification, synthetic fuel development,
and the like. Lessees' obligations to
meet diligence and maximum economic
,recovery requirements on all coal
leases, whether mined by conventional
methods or not, will be addressed
during approval of the resource recovery
and protection plan and/or the mining
permit application package.

The section also grants "on-lease
rights-of-way." Separate rights-of-way
under Title V are not needed for roads,
power lines, and similar improvements
within the boundaries of the lease.
Lessor reserves the power to manage
these activities as part of the mining
plan; however, no separate
authorization or payment of fees is
needed.

Part I, Terms and Conditions
Sec. 1. Rentals-No comments

specific to coal were received on the
April 28,1983, proposed lease form. No
comments were received on the rental
section of the December 1980 coal lease
form. Nevertheless, to clarify that the
August 4,1976, coal amendments to the

Act eliminated lessees' rights to credit
coal lease rentals against coal lease
royalties, a new paragraph, b, has been

- added to sedtion 1 in this final coal lease
form.

Sec. 2. Royalties.-Four comments
received on the December 1980
proposed lease form objected to the
method used to calculate the value of
coal for royalty computation purposes.
The-valuation method remains
unchanged. During the coal management
program regulatory review (1981-1982),
several methods for valuing coal were
analyzed. It was concluded that any
other method than one used currently
would result in closer government
scrutiny of individual coal lessees and
additional paperwork requirements
without any appreciable increase in the
amount collected.

No comments relevant to coal were
received on thissection on the April 28,
1983, proposed lease form.

Sec. 3. Bonds-Two commenters on
the April 28, 1983, form and three
commenters on the December 1980 form
requested clarification of the language
on coal lease bonds. The Surface Mining
Control and Reclamation Act of 1977 (30
U.S.C. 1201 et seq.) established a
reclamation bond for surface-mined coal
separate and apart from the lease bond
required as part of lease issuance. The
'bond required by section 3 does not
include this reclamation bond or any
lessee protection bond, also required by
SMCRA, if such a bond is required.
Office of Surface Mining Reclamation
and Enforcement regulations at 30 CFR
Chapter VII, describe these bonding
requirements in detail.

Sec. 4. Diligence-Two commenters
on the December 1980 form requested
greater detail on the diligence and
continued operation requirements for
coal in the lease form. The language of
section 4 is an attempt to provide more
information about coal production
requirements.

Sec. 5. Logical Mining Units (LMU)-
No comments were received on this
section.

Sec. 6. Documents, evidence and
inspection-Eight comments were
received on this section of the April 28,
1983, form, and eight comments were
received on the corresponding section of
the December 1980 coal lease form. All
objected to the types of information
required or to the access and copying
requirements.

The language of this section has been
revised to reflect the comments
received. The reservation of the
authority to copy lessee records has
been limited to those documents
necessary to verify compliance with
lease terms and conditions. The manner

of access to and examination of coal
lease-related records and reports is
described in. the regulations at 43 CFR
Group 3400 and 30 CFR Chapter VII.

The Secretary may exercise his
reserved authority to inspect such
documents or arrangements as, for
example, contracts for the sale of
production from leased deposits,
processing agreements, transportation
agreements, or marketing arrangements.
The right of the Secretary to have access
to such documents is intended to include
transactions to which the lessee or Its
related corporate entities are parties.

To emphasize that much of the
information contained in these
documents and arrangements is
protected from disclosure under the
Freedom of Information Act, the
language of the last sentence of the
section has been changed.

Sec. 7. Damages to property and
conduct of operations-Eight comments'
were received on this section and five
comments were received on related
sections of the December 1980 coal loaiio
form. The section has been rewritten to
reflect the concerns expressed and to
state the lessor's and lessee's
responsibilities with respect to multiple
mineral development.

The first paragraph of this section
adopts the language of one commenter,
who noted that the language appears In
Federal oil and gas leases and in Indian
leases. Because one of the goals of this
final coal lease form is to make it
consistent with other leasable mineral
forms to the extent possible (the
language appears in the final combined
mineral lease form as well as the two
forms mentioned earlier), this language
is adopted. The third paragraph of this
section entirely adopts the language of
one commenter and accomplishes
several purposes: it notifies the coal
lessee of his/her obligations to prevent
injury or damage to life, health, or
property and to prevent waste, damage
or degradation to the environment of the
leased area; and it informs the lessee
that other uses may be made of the
leased lands so long as they do not
interfere with the lessee's rights. The
third paragraph also mentions the
concept of "multiple use" as established
by the Federal Land Policy and
Management Act of 1976 and the
Multiple Mineral Development Act of
1955 (30 U.S.C. 521-531).

Section 14, Cultural Resources, and
Section 15, Paleontological Resources, of
the December 1980 coal form have been
eliminated as standard stipulations In
this final lease form. All commenters on
this form objected to some aspect of
these two lease sections, The primary
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objection was the requirement that
cultural and paleontological inventories
be conducted on both the mine plan
ar~a and the areas adjacent to it.

A consideration of the comments led
to the conclusion that the cultural and
paleontological resources of leased
areas differ sufficiently so that standard
protection stipulations for these
resources would be inadequate.
Therefore, the general environmental
protection language of section 6 of this
final form will authorize the lessor to
require the lessee to protect cultural and
paleontological as well as other
environmental resources.

For leases in areas where cultural or
paleontological resources occur, site-
specific (special) stipulations will be
developed to protect these resources. If
further protection measures are
necessary, then they can be included in
approved mine plans for the lease area.

Sec. 8. Protection of diverse interests
and equal opportunity-Three
comments were received on this section.
One commenter questioned the meaning
of the term "complete freedom of
purchase." One requested deletion of
the section and its replacement with a
statement that lessees comply with all
applicable laws. The third commenter
questioned the requirement for an 8:
hour workday.

The final lease form retains the
language of the proposed form of April
1983 because section 30 of the Mineral
Leasing Act of 1920 requires that these
provisions be included in all mineral
leases issued under the Act.

,No comments were received on the
applicable sections of the proposed coal
lease form published for comment in
December 1980.

Sec. 9. Transfer of lease interest and
relinquishment of lease-Three
comments were received on this section.
They reguested clarification of the term
'Jegal subdivision" and a recognition of
partial relinquishments. The language of
this section has been revised to delete
the term "legal subdivision" and to
recognize partial relinquishments.

One commenter also requested a
recognition of reduction in the rental
when the lease was partially
relinquished. The language of this
section now reflects this reduction.

Consistent with the regulations,
relinquishment only relieves the lessee
of obligations which have not yet arisen.
For obligations that have already
accrued, the lessee remains liable and
the period of liability under lessee's
bond will not be terminated until these
obligations are satisfied.

Sec. 10. Delivery of premises, removal
of machinery, equipment, etc.-The five
comments received on this section were

concerned that the language of the
section exceeds the authority of the
Department under existing laws and
regulations. For reclamation
requirements for surface-mined coal, the
provisions of the Surface Mining Control
and Reclamation Act of 1977 and its
implementing regulations apply. For
underground mined coal, the approved
mine plan required by the Act governs
the conduct of mining and reclamation
operations.

The language of this section merely
states, in general terms, the
requirements for reclamation and
abandonment of mined-out areas. No
comments were received on this topic
on the December 1980 proposed coal
lease form.

Sec. 11. Proceedings in case of
default-This section is similar to
Section 23 of the December 1980 coal
lease form. No objections specific to
coal were received on either proposed
lease form for this subject.

Sec. 12. Heirs and successors-in-
interests-No coal-related comments
were received on this subject.

Sec. 13. Indemnification-This section
was inadvertently omitted from the
April 1983 lease form, although it
appeared in the December 1980 coal
lease form. It requires the lessee to
indemnify and hold the United States
harmless from all claims against lessee's
activities and operations under the
lease.

Sec. 14. Special statutes-This section
was inadvertently omitted from the
April 1983 lease form. The Federal Coal
Leasing Amendments Act of 1976
specifically requires all Federal coal
leases to contain provisions requiring
compliance with the Federal Water
Pollution Control Act (33 U.S.C. 1151-
1175) and the Clean Air Act (42 U.S.C.
1857 et seq.). The reference to the
requirements of Surface Mining Control
and Reclamation Act of 1977 (30 U.S.C.
1201 et seq.), appears in this section
also. As two commenters on the
December 1980 coal lease form pointed
out, that law does not grant leasing
authority and was incorrectly placed in
the leasing authority section.

In addition, coal lessees must comply
with the provisions of a number of other
laws and their implementing regulations.
These include, but are by no means
limited to, the Endangered Species Act,
16 U.S.C. 1531 et seq.; and the laws
governing the handling and disposal of
hazardous waste materials on public
lands, including the Comprehensive
Environmental Response, Conservation,
and Liability Act of 1980 (94 Stat. 2767 et
seq.) and the Resource Conservation
and Recovery Act of 1976 (42 U.S.C. 6901
et seq.).

Three commentErs on the December
1930 coal lease form objected to
language which conditioned lease
issuance to compliance with the Federal
Water Pollution Control Act and the
Clean Air Act. This objection has been
responded to in the final lease form by
changing the word "conditioned" to the
phrase "is subject to."

We believe that this final coal lease
form is more concise and clearer than
the proposed coal lease form, that it is
consistent with the other Federal
mineral lease forms to the extent
possible, and that it reflects public
concerns vithin the extent allowable by
law and regulations.

The primary author of this final coal
lease form is Carole Smith, Division of
Solid Mineral Leasing, Bureau of Land
Management, assisted by staff of the
Division of Energy and Resources,
Office of the Solicitor, Department of the
Interior, and other Bureau of Land
Management staff.

The environmental impacts of coal
leasing were addressed in the
environmental assessment prepared for
the July 1982 revisions to the Federal
coal management rules at 43 CFR Group
3400 and 30 CFR Part 211 (now 43 CFR
Part 3480). That document resulted in
the finding that no significant impact
would result from publication of the
final rulemakdng. The rulemaking was
published in the Federal Register on July
30, 1989- on pages 33114 through 33151.
This lease form was specifically
mentioned in that rulemaking at 43 CFR
3475.1 as a revision to the then-existing
rules and is therefore included in the -
environmental assessment for the
revised rules. The environmental
assessment is incorporated by reference
here.

The July 1982 rulemaking also
concluded that the final rules did not
constitute a major Federal action
significantly affecting the quality of the
human environment and that no detailed
statement pursuant to section 102(2)(C]
of the National Environmental Policy
Act of 1959 (42 U.S.C. 4332(23(C)) was
required. Because this coal lease form
results from that rulemaking, the
determination of no significant impact is
incorporated by reference for this form.

The Department of the Interior
determined that the July 1982
rulemaking from which this form arises
was not a major rule under Executive
Order 12291 and would not have a
significant effect on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). as described in the July 1982
final coal rulemaking. That
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determination is incorporated by
reference here.

The information collection
requirements contained in the coal lease
form have been approved by the Office
of Management and Budget and
assigned clearance numbers 1004-0073,
1004-0143, and 1004-0144. Therefore, no
additional approval is required.

The final coal lease form follows
below.

Dated: March 9,1984.
Robert F. Burford,
Director.
BILLING CODE 4310-84-M
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Form 3400-12 Serial Number
(April 1984) UNITED STATESi
Fmrly3520- DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT

COAL LEASE

PART L LEASE RIGHTS GRANTED

This lease, entered into by and between the UNITED STAT- OFI AMERIeA hereinafter called lc.or. through the Bureau ofJand Management. and
(Name and Address)

hereinafter called lessee, is effective (date) for a period of 20 years and for so long thereafter as coal is produced in commercial

quantities from the leased lands, subject to readjustment of lease terms at the end of the 20th lease year and each 10-year period thereafter.

Sec. 1. This lease is issued pursuant and subject to the terms and provisions of the.
0 Mineral Lands Leasing Act of 1920. Act of February 25. 1920, as amended. 41 Stat. 437,;S4 UC. 181-287. hereinafter referred to as the Act;
o Mineral Leasing Act for Acquired Lands. Act of August 7. 1947.61 Stat. 91:3. 0 U.S.C, 3:51.419:

and to the regulations and formal orders of the Secretary of the Interior which are now or hereafter in force, when not inconsistent with the express
and specific provisions herein.

Sec.2. Lessor, inconsideration of any bonuses, rents, and royalties to be paid, and the conditions and covenants to be observed asherein set forth.
hereby grants and leases to lessee the exclusive right and privilege to drill for, mine. extract, remove, or otherwise process and dispose of the coal
deposits in, upon, or under the following described lands:

a

containing acres, more or less, together with the right to construct suvh works, buildings. plants. structures, equipment and appliances
and the rightto use such on-lease rights-of-way which may be necessary and convenient in the exercise of the rightsand privilegesgranted.subjectto
the conditions herein provided.

PART II. TERMS AND CONDITIONS

See. 1. (a) RENTAL RATE - Lessee shall pay lessor rental annually and
in advance for each acre or fraction thereof during the continuance of
the lease at the rate of S for each lease year.

(b) RENTAL CREDITS - Rental shall not be credited against either
production or advance royalties for any year.

See. 2. (a) PRODUCTION ROYALTIES - The royalty shall.be per-
cent ofthe value of the coal as set forth in the regulations. Royalties are
due to lessor the final day of the month succeeding the calendar month
in which the royalty obligation accrues.

(b) ADVANCE ROYALTIES - Upon request by the lessee, the authorized
officer may accept, for a total of not more than 10 years. the payment of
advance royalties in lieu of continued operation, consistent with the
regulations. The advance royalty shall be based on a percent of the
value of a minimum number of tons determined in the manner
established by the advance royalty regulations in effect at the time the
lessee requests approval to pay advance royalties in lieu of continued
operation.

Sec. 3. BONDS - Lessee shall maintain in the proper office a lease bond
in the amountofS .The authorized officer may require an
increase in this amount when additional coverage is determined
appropriate.

See 4. DIUGEtNCE - This lease is subject to the conditions of diligent
development and continued operation. except that these conditionsare
excused when operations under thelease are interrupted bystrikes. the
elements, or casualties not attributable to the lessee. The lessor. in the
public interest. may suspend theconditon of continued operation upon
payment of advance royaltics in accordance with the regulations in
existence at the time of the suspension. Lesse's failure to produce coal
in commercial quantities at the end of 10) years shall terminate the
lease. Lessee shall bubmit an operation and reclamation plan pursuant
to Section 7 of the Act not later than 3 years after lease issuance.
The lessor reserves the power to assent to ororderthesuspension of the
terms and conditions of this lease in accordance with. inter alia.
Section .39 pf the Mineral Leasing Act. MP U.S.C. 209,

See 5, LOGICAL MI1iNG UNIT (LMUJ - Either upon approval by the
le'sor of the lessee's applicatiin or at the direction of the lessor, this
leaseshall becomean LIML orpartof an LMtU.subject totheprovisions
set forth in the regulation.,

The stipulations established tn an LMU approval in effect at the timeof
LML approval will supersede the relevant inconsistent terms of this
leaseso long as the lease remains committed to the LMU. If theLMUof
which this lease is a part is dicsolved, the lease shall then be subject to
the lease terms which would havebeen applied if theleasehad notbeen
induded in an LMU.
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Sec. 6. DOCUMENTS, EVIDENCE AND INSPECTION - At such times and
In such form as lessor may prescribe, lessee shall furnish detailed
statements showing the amounts and quality of all products removed
and sold from the lease, the proceeds therefrom, and the amount used
for production purposes or unavoidably lost.
Lessee shall keep open at all reasonable times for the inspection of any
duly authorized officer of lessor, the leased premises and all surface and
underground improvements, works, machinery, ore stockpiles, equip-
ment, and all books, accounts, maps, and records relative to operations,
surveys, or investigations on or under the leased lands.

Lessee shall allow lessor access to and copying of documents reason-
ably necessary to verify lessee compliance with terms and conditions of
the lease.

While this lease remains in effect, information obtained under this
section shall be closed to inspection by the public in accordance with
the Freedom of Information Act (5 U.S.C. 552).

Sec. 7. DAMAGES TO PROPERTY AND CONDUCT OF OPERATIONS -
Lessee shall comply at its own expense with all reasonable orders of the
Secretary, respecting diligent operations, prevention of waste, and
protection of other resources.

Lessee shall not conduct exploration operations, other than casual use.
without an approved exploration plan. All exploration plans prior tothe commencement of mining operations within an approved mining
permit area shall be submitted to the authorized officer.

Lessee shall carry on all operations in accordance with approved
methods and practices as provided in the operating regulations, having
due regard for the prevention of injury to life, health, or property, and
prevention of waste, damage or degradation to any land, air, water.
cultural, biological, visual, and other resources, including mineral
deposits and formations of mineral deposits-not leased hereunder, and
to other land uses or users. Lessee shall take measures deemed
necessary by lessor to accomplish the intent of this lease term. Such
measures may include, but are not limited to, modification to-proposed
siting or design of facilities, timing of operations, and specification of
interim and final reclamation procedures. Lessor reserves to itself the
right to lease, sell, or otherwise dispose of the surface or other mineral
deposits in the lands and the right to continue existing uses and to
atithorize future uses upon or in the leased lands, including issuing
leases for mineral deposits not covered hereunder and approving
easements or rights-of-way. Lessorshall condition such uses to prevent
unnecessary or unreasonable interference with rights of lessee as may
be consistent with concepts of multiple use and multiple mineral
development.

Sec. 8. PROTECTION OF DIVERSE INTERESTS, AND EQUAL OPPORTU-
N'TY - Lessee shall: pay when due all taxes legally assessed and levied
under the laws of the State or the United States; accord all employees
complete freedom of purchase; pay all wages at lease twice each month
in lawful money of the United States;, maintain a safe working
environment in accordance with standard industry practices; restrict
the workday to not more than.8 hours in any one day for underground
workers, except in emergencies; and take measures necessary to protect
the health and safety of the public. No person under the age of 16 years
shall be employed in any mine below the surface. To the extent that
laws of the State in which the lands are situated' are more restrictive
than the provisions in this paragraph, then the State laws apply.

Lessee will comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as amended, and the rules, regulations, and
relevant orders of the Secretary of Labor. Neither lessee nor lessee's
subcontractors shall maintain segregated facilities.

Sec. 15. SPECIAL STIPULATIONS -

Sec. 9. (a) TRANSFERS

ol This lease may be transferred in whole or in part to any person,
association or corporation qualified to hold such lease interest.

El This lease may be transferred in whole or in part to another
public body orto a person who will mine the coal on behalf of, and
for the use of, the public body or to a person who for the limited
purpose of creating a security interest in favor of a lender agrees
to be obligated to mine the coal on behalf of the public body.ol This lease may only be transferred in whole or in part to another
small business qualified under 13 CFR 121.
Transfers of record title, working or royalty interest must be
approved in accordance with the regulations.

(b) RELINQUISHMENT - The lessee may relinquish in writing at iny
time all rights under this lease or any portion thereof as provided in the
regulations. Upon lessor's acceptance of the relinquishment, lessee
shall be relieved of all future obligations under the lease or the
relinquished portion thereof, whichever is applicable.
See. 10. DELIVERY OF PREMISES, REMOVAL OF MACHINERY, EQUIP-
MENT, ETC. - At such time as all portions of this lease are returned to
lessor, lessee shall deliver up to lessor the land leased, underground
timbering, and such other supports and structures necessary for the
preservation of the mine workings on the leased premises or deposits
and place all workings in condition for suspension or abandonment.
Within 180 days thereof, lessee shall remove from the premises all other
structures, machinery, equipment, tools, and materials that it elects to
or as required by the authorized officer. Any such structures, ma-chinery, equipment, tools, and materials remaining on the leased lands
beyond 180 days, or approved extension thereof, shall become the
property of the lessor, bt lessee shall either remove any or all such
property or shall continue to be liable for the cost of removal and
disposal in the amount actually incurred by the lessor. If the surface Isowned by third parties, lessor shall waive the requirement for removal,
provided the third parties do not object to such waiver. Lessee shall,
prior to the termination of bond liability or at any other time when
required and in accordance with all applicable laws and regulations,
reclaim all lands the surface of which has been disturbeddispose ofall
debris or solid waste, repair the offsite and onsite damage caused bylessee's activity or activities incidental thereto, and reclaim access
roads or trails.

See. 11. PROCEEDINGS IN CASE OF DEFAULT - If lessee fails to comply
with applicable laws. existing regulations, or the terms, conditions and
stipulations of this lease, and the noncompliance continues for :10 days
after written notice thereof, this lease shall be subject to cancellation by
the lessor only by judicial proceedings. This provision shall not be
construed to prevent the exercise by lessor of any other legal and
equitable remedy, including waiver of the default. Any such remedy ar
waiver shall not prevent later cancellation for the same default
occurring at any other time.

Sec. 12. HEIRS AND SUCCESSORS-IN-INTEREST - Each obligation of'
this lease shall extend to and be binding upon. and every benefit hereof
shall inure to. the heirs, executors, administrators, successors, or
assigns of the respective parties hereto.

Sec. 13. INDE NIFICATION -Lessee shall indemnify and hold harmless
the United States from any and all claims arising out of the lessee's
activities and operations under this lease.

Sec. 14. SPECIAL STATUTES - This lease is subject to the Federal Water
Pollution Control Act (33 U.S.C. 1151-1175), the Clean Air Act (42
U.S.C. 1857 et. seq.), and to all other applicable laws pertaining to
exploration activities, mining operations and reclamation, including
the Surface Mining Control and Reclamation Act of 1977 (30 US.C,.
1201 et. seq.).
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Sec. 15. SPECIAL STIPULATIONS (Con'd.) -

Twi. U~tim)STxns-oF~A?.%awA

Company or Lessee Name

(Signature of Lessee)

(Title)

(Signing Officer)

(Title)

(Date) °ID-tOt)

Title 18 U.S.C. Section 1001, makes ita crime for any person knowingly and willfully to malke to apy dep crtnmnt or agency of the United States any

false, fictitious or fraudulent statements or representations as to any matter within its juriediction.

This form does not constitute an information collection as defined by 44 U.S.C. 3192 and therefore doe not require OMB approval.

[FR Doe. 84-,592 Filed 3-29-84; &-45 am]

BILtING CODE 4310-U4-C
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Realty Action; Exchange of Public
Lands; Lassen and Modoc Counties;
California

Correction

In FR Doc. 84-6972 beginning on page
9781 in the issue of Thursday, March 15,
1984, make the following corrections.

1. On page 9781, second column,
remove the word "lots" in the eleventh,
twelfth, and thirteenth lines.

2. On page 9781, third column, sixth
line, "R. 13 E." should read "R. 12 E.";
and in the tenth line "SE " should
read "SE ".

CILNG CODE 1505-01-M

Agency Form! Submitted to or,0,B for
Review

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Copies of the proposed information
collections requirement and related
forms and explanatory material may be
obtained by contacting the Bureau of
Land Management's clearance officer at
the phone number listed below.
Comments and suggestions on the
requirement should be made directly to
the Bureau Clearance Officer and the
Office of Management and Budget
Reviewing Official at 202-395-7340.
Title: 43 CFR 2564, "Native Indian or

Eskimo of Alaska Trustee Deed
Application"

Bureau Form Number: AK 2504-20
Frequency: Once
Description of Respondents: Claimants

of lands reserved for the benefit of
Indian or Eskimo occupants in trustee
townsite in Alaska

Annual Responses: 500
Annual Burden Hours: 250
Bureau clearance officer (alternate):

Linda Gibbs at 202-653-8853
Dated: March 12,1984.

James M. Parker,
Acting Director.
[FR Doe. 84-M0 Filed 3-29-4:8:45 am]
BILING CODE 4310-4-M

Lakeview District Multi-Use Advisory
Council; Meeting

I Notice is hereby given, in accordance
with Pub. L. 92-463 and 43 CFR 1784 that
a meeting of the Lakeview District
Multi-Use Advisory Council will be held
May 16, 1984, at 10:00 a.m. in the BLM's
Conference Room at 1000 S. 9th Street,
Lakeview, Oregon 97630.

The agenda will include the following
topics:

1. Introductory Remarks by New
District Manager.

2. Election of Officers.
3. Cooperative Management Areas.
4. Progress Report on District

Programs.
5. Bombing Range Update.
6. Wilderness Briefing.
7. Wildlife Briefing.
8. Forestry Briefing.
9. Geothermal.
10. Public Comment-:30-2:30 p.m.
The meeting will be open to all

interested parties who desire to attend.
Interested persons may make oral
statements to the Council or file a
written statement for the Council's
consideration.

Summary minutes of the Council
meetings will be maintained in the
District Office and available for public
inspection during regular business hours
within 30 days following the meeting.

Dated: March 19,-1984.
Jerry E. Asher,
District Manager.
[FR Doc. 84-8632 Filed 3-29-84; 8:45 am]
BILLING CODE 4310-04-A

Lakeview Grazing District Advisory
Board; Meeting

Notice is hereby given, in accordance
with Pub. L. 94-579 and 43 CFR 4120.6-
1(e) that a meeting of the Lakeview
Grazing District Advisory Board will be
held May 10, 1984, at 10:00 a.m. at the
BLM's Poor Jug Administrative Site,
approximately 65 miles north of
Lakeview, in Lake County, Oregon.

The agenda will include the following:
1. Tour of Fire Rehabilitation Area.
2. Specifics on Allocation of Forage

From Estimated Forage Increase.
3. Presentation of Commendation

Resolutions.
4. Public Comment-:30-2:30 p.m.
5. Progress Report on District

Programs.
The meeting will be open to all

interested parties who desire to attend.
Interested persons niay make oral
statements to the Board or file a written
statement for the Board's consideration.
Persons interested in attending the
meeting can obtain a map to the Poor
Jug-site at the Lakeview District Office,
1000 South 9th Street, Lakeview, Oregon
97630.

Summary minutes of the Board
meeting will be maintained in the
District Office and available for public
inspection during regular business hours
within 30 days following the meeting.

Dated: March 19, 1984.
Jerry E. Asher,
District Manager.
[FR Doc. 84-M,31 Filed 3-2-84:045 amn
BILLING CODE 431044-M

[W-23432]

lebraska; Clasificatlon Revoked and
Lands Open to Entry

March 16,1984.
Public Land Order 5323, dated

December 21, 1972, published as FR Doc.
73-13 on pages 735-736 of the issue of
January 4, 1973, classified the following
described lands for lease or sale under
the provisions of the Recreation and
Public Purposes Act of June 14, 1926, as
amended. The classification segregated
the lands from other use or disposition
under the public land laws.

Sixth Principal Meridian, Nebraska
T. 31 N., R. 7 W.,

Sec. 4. lot 1.
T. 32 N., R. 8 W.,

Sec. 17, lot 3.
T. 32 N., R. 10 W.,

Sec. 1, lot 4.
T. 32 N., R. 31 W.,

Sec. 1, lots I and 2.
T. 33 N., R. 30 W.,

Sec. 31, SW'ASE .
The areas described aggregate 132.90 acres

in Knox, Boyd, and Cherry Counties,
Nebraska.

The classification of the above
described land is hereby revoked and
the segregation on the lands is
terminated.

This land is now open to all forms of
appropriation under the public land
laws including location under the mining
laws, subject to valid existing rights,
and the requirements of applicable law.
All valid applications received shall be
considered in the order of filing. The
land has been and will remain open to
applications and offers under the
mineral leasing laws.

Inquiries concerning the land should
be addressed to the Chief, Branch of
Land Resources, Bureau of Land
Management, P.O. Box 1820, Cheyenne,
Wyoming 82003.
Hillary A. Oden,
State Director, Wyoming.
[FR Doc. 84-&629 Filed 3-29-84:8:45 am]
BILLIiG CODE 4310-22-4J

[NM 036230]

New Mexico; Proposed Reinstatement
of Terminated Oil and Gas Lease

Under the provisions of Pub. L, 97-451,
Energy Reserve Group, Inc., and
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Conoco, Inc., petitioned for
reinstatement of oil and gas lease NM
036230 covering the following described
lands located in Eddy County, New
Mexico:
T. 19 S., R. 31 E., NMPM

Sec. 1: NE SE .
Sec. 11: NV2NE .
Containing 120.00 acres.

It has been shown to my satisfaction
that failure to make timely payment of
rental was due to inadvertence.

No valid lease has been issued
affecting the lands. Payment of back
rentals and administrative cost of
$500.00 has been paid. Future rentals
shall be at the rate of $5.00 per acre per
year and royalties shall be at the rate of
16% percent Reimbursement for cost of
the publication of this notice shall be
paid by the lessee.

Reinstatement of the lease will be
effective as of the date of termination,
November 1,1983.

Dated: March 21,1984.
Leroy C. Montoya,
Acting State Director.
[FR Doc. &1- Filed 3-29-8; 8:45 am]

BIWNG CODE 4310-FB-M

Minerals Management Service

Request for Supplemental Information;
Sand and Gravel Leasing Offshore
Alaska

Purpose

The Secretary of the Interior is
reviewing ongoing Outer Continental
Shelf (OCS) lease sales. Interested
parties are invited to provide him with
up-to-date information on the necessity
of holding sand and gravel.lease sales
offshore Alaska. Comments are also
requested on the proposed Mineral
Materials Lease form.

Use of Information
The information will assist the

Secretary in determining if any Alaska
sand and gravel sales should be held in
the next 2 years under the Department
of the Interior's (DOI) hardrock mineral
leasing program.

Background Information
In 1982, the DOI developed a program

for hardrock mineral leasing for the
OCS. In 1983, prelease steps were
completed for a Beaufort Sea proposed
sand and gravel lease sale.
Subsequently, the following related
documents were issued: on March 3,
1983, a final environmental impact
statement; on April 11,4983, a Notice of
Tentative Terms and Conditions for an
Arctic Sand and Gravel Sale (see 48 FR

15541); and on July 27,1983, a proposed
Mineral Materials Lease form (see 48 FR
34143). Comments were requested and
considered on the documents.

Four oil and gas companies and the
State of Alaska commented on the
Beaufort Sea Notice of Tentative Terms
and Conditions. The State generally
supported the proposal but
recommended that areas around Weller
Bank, Stamuki Shoals, and part of
Stefansson Sound be deleted from the
proposed sale. Sohio Alaska Petroleum
Company commented that the lease
terms and conditions should be designed
to meet ho additional goals: (1) Avoid
exclusivity of the mineral holdings; and
(2) provide a mechanism whereby sales
could be held on a regular basis. Exxon
Company, U.S.A., believed that holding
an Arctic sand and gravel sale was
premature until issues related to
correlative rights were addressed.
Marathon Oil Company and Texaco Inc.
provided technical comments.

On August 16,1983, comments were
also requested on four proposed sand
and gravel lease sales to be located in
the Beaufort and Bering Seas. These
sales were scheduled through 1986 (see
48 FR 37087]. Comments by Exxon on
that schedule indicated the first sale
was premature and should be delayed
and that sand and gravel sales in the
Bering Sea are unnecessary. Sohio
,commented that the proposed conditions
for the first Arctic sale, previously
scheduled for October 1983. were
unsatisfactory and recommended
several changes. These included using a
Call for Nominations on individual
blocks, definition of the term "highest
cash bonus" (i.e., highest bid per cubic
yard), requiring the submittal of 5
percent of the bonus with the bid,
treating the bonus as the royalty, and
allowing multiple leases of the same
tract by requiring late participants to
pay an identical bonus to the
Government and a rising fee based on
time to the original leaseholder. Sohio
had no comments on the other proposed
sales. Amoco Production Company had
no comment on the timing of proposed
sales and was supportive of the April 11
proposed terms and conditions.

Instructions on Request for
Supplemental Information

Information on industry interest is
requested on the need for holding
offshore sand and gravel lease sales. If
such sales are necessary, information on
their location, sequence, and timing is
also desired. It is believed there may be
insufficient industry interest to hold
sales in the next 2 years in any of the
following planning areas: Diapir Field,
Navarin, St. George, or North Aleutian

Basins. Comments are requested on that
conclusion. The Mineral Materials Lease
form, first published on July 27,1983, has
been revised and is also published for
comment.

Information should be provided by
letter. If new or supplemental
information is submitted on specific
areas which industry would like to have
offered for lease sale, it should be
depicted on the request for
Supplemental Information Map,
available free from the Regional
Supervisor, Leasing and Environment.
Interest should be defined as
specifically as possible by outlining
blocks or area(s) along block lines.
Although individual and indushy
indications of interest are c6nsidered to
be privileged and confidential
information, the names of persons or
entities submitting such information will
be a matter of public record.

In order to be incorporated in the
review process, information must be
submitted no later than 30 days
following publication of this document
in the Federal Register. Correct receipt
of the information will be facilitated if
envelopes are marked "Request for
Supplemental Information on Proposed
Sand and Gravel Lease Sales Offshore
Alaska."

Letters and maps should be sent to the
Regional Supervisor for Leasing and
Environment. Alaska OCS Region, P.O.
Box 101159, 620 East 10th Avenue,
Anchorage, Alaska 99510. A copy should
be sent to the Chief, Offshore Leasing
Management Division, Minerals
Management Service, 12203 Sunrise
Valley Drive, Mail Stop 645, Reston,
Virginia 22091. Hand deliveries to the
DOI may be made to 18th and C Sts.,
N.W., Room 2510, Washington, D.C.
Telephone contacts may be made to
Joan Hagans (907] 281-2469 (Alaska) or
to Yvonne Morehouse (202] 343-5121
(Washington, D.C.].

Dated: March 23. 1934.
William D. Bcttenbazg,
Director, Minerals Management Service.

Dated: March 27.1934.
Approved:

Lcona A. Power,
Actin gA sistant Secrt taryfor Land and
Mineral" Afanc.'ement.
Form MMS-ZN53 (September 1933]

UNITED STATES DEPARTMENT OF THE
INTERIOR MINERALS MANAGEMNT
SERVICE

Minoral Lease of Submerged Lands Under the
Outer Continental Shelf Lands Act

This form does not constitute an
information collection as defined by 44 US.C.

1.2761.
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3502 and therefore does not require approval
by the Office of Management and Budget.
Office
Serial Number
Cash bonus
Acres, hectares
Rental rate per acre, hectare or fraction
thereof
Minimum royalty rate per acre, hectare or
fraction thereof

This lease is effective as of-
(hereinafter called the "Effective Date") and
shall continue for an initial period of-
years (hereinafter called the "Initial Period")
by and between the United States of America
(hereinafter called the "Lessor"), by the
Minerals Management Service, its authorized
officer, and (hereinafter called the "Lessee"].
In consideration of any cash payment
heretofore made by the Lessee to the Lessor
and in consideration of the promises, terms,
conditions, and covenants contained herein,
including the Stipulation(s) numbered-
attached hereto, the Lessee and Lessor agree
as follows:

Sec. 1. Statutes and Regulations. This lease
is issued pursuant to the Outer Continental
Shelf Lands Act of August 7, 1953, 67 Stat.
462; 43 U.S.C. 1331 et seq., as amended (92
Stat. 629), (hereinafter called the "Act"). The
lease ig issued subject to the Act; all
regulations and orders issued pursuant te the
Act and in existence upon the Effective Date
of this lease; all regulations and orders issued
pursuant to the Act in the future providing for
the prevention of waste and conservation of
the natural resources of the Outer
Continental Shelf, and the protection of
correlative rights therein; and all other
applicable statutes, regulations, and orders.

Sec. 2. Rights of Lossee. The Lessor hereby
grants and leases to the Lessee the exclusive
right and privilege to prospect for, mine.
extract, remove, and dispose (hereinafter
referred to as "production"], of all
(hereinafter referred to as the "Leased
Mineral"), located in, on, orunder the
submerged lands of the Outer Continental
Shelf containing approximately - acres
or - hectares (hereinafter referred to as
the "Leased Area"), described as follows:

These rights include:
(a) The nonexclusive right to conduct

within the Leased Area geological and
geophysical explorations and core sampling
activities in accordance with applicable
regulations, and orders; (h) the nonexclusive
right to drill water wells within the Leased
Area, unless the water is part of
geopressured-geothermal and associated
resources, and to use the water produced
therefrom for operations pursuant to the Act
free of cost, on the condition that the drilling
Is conducted in accordance with procedures
approved by the Director of the Minerals
Management Service or the Director's ,
delegate (hereinafter called the "Director"];
and (c) the right to construct or erect and to
maintain within the Leased Area artificial
islands, equipment, installations, and other
devices permanently or temporarily attached
to the seabed and other works and structures
necessary to the full enjoyment of the lease,
subject to compliance with applicable laws,
regulations, and orders.

Sec 3. Term. This lease shall continue from
the Effective Date of the lease for the Initial
Period and-thereafter so long as the Leased
Mineral is produced from the Leased Area, or
approved mining activities are conducted, or
an approved suspension of operations is in
effect, or as otherwise provided by regulation
or orders.

Sec. 4.Rentals. The Lessee shall pay the
Lessor, on or before the first day of each
lease year which commences prior to
production of the Leased Mineral on the
Leased Area. a rental as shown on the face
hereof.

Sec. 5. Minimum Royalty. The Lessee shall
pay the Lessor at the expiration of each lease
year which commences after production has
begun, a minimum royalty as shown on the
face hereof.

Sec. G. Payments. The Lessee shall make all
payments to the Lessor by check, bank draft,
or money order unless otherwise provided by.
regulations, orders, or by direction of the
Lessor. Rentals, royalties, and any other
payments required by this lease shall be
made payable to the Minerals Management
Service and tendered to the Director.
Determinations made by the Lessor as to the
amount of payment due shall be presumed to
be correct and paid as due.

Sec. 7. Bonds. The Lessee shall maintain at
all times a bond in the amount specified in
the notice of lease offering conditioned on
compliance with all requirements applicable
to this lease and shall furnish such additional
security as may be required by the Lessor if.
after operations have begun, the Lessor
deems such additional security to be
necessary.

Sec. 8. Plans. The Lessee shall conduct all
operations on the Leased Area in accordance
with the provisions of an approved mining
plan, this lease, regulations, and orders. The
Lessee may depart from an approved mining
plan only as provided by applicable
regulations, orders, or written instructions.

Sec. 9. Performance. The Lessee shall
comply with all applicable regulations,
orders, written instructions, and the terms
and conditions set forth in the notice of lease
offering. After due notice in writing, the
Lessee shall conduct such Outer Continental
Shelf mining activities at such rates as the
Lessor may require in order that theLeased
Area or any part thereof may be properly and
timely developed and produced in
accordance with sound operating principles.

Sec. 10. Inspection. The Lessee shall permit
duly authorized and identified
representatives of the Secretary of the
Interior to conduct periodic on-site
inspections, both scheduled and unscheduled,
of any mining facility to assure compliance
with applicable operating, environmental.
and safety regulations.

Sec. 11. Safety Requirements. The Lessee
shall: (a) Maintain all places of employment
within the Leased Area in compliance with
occupational safety and health standards
and, in addition, free from recognized
hazards to employees of the Lessee or of any
contractor or subcontractor operating within
the Leased Area; (b) maintain all operations
within the Leased Area in compliance with
regulations and orders intended to protect
persons, property, and the environment on

the Outer Continental Shelf. and (c) allow
prompt access, at the site of any operation
subject to safety regulations., to any
authorized Federal inspector and shall
provide any documents and records which
are pertinent to occupational or public health,
safety, or environmental protection a may
be requested.

Sec. 12. Suspension and Cancellation. (a)
The Lessor may suspend or cancel this lease
pursuant to section 5 of the Act and
compensation shall be paid as provided by
the Act. (b) The Lessor may, upon
recommendation of the Secretary of Defense,
during a state of war or national emergency
declared by Congress or the President of the
United States, suspend operations under the
lease, as provided in section 12(c) of the Act,
and just compensation shall be paid to the
Lessee for such suspension.

Sec. 13. Indemnification. The Lessee shall
indemnify the Lessor for, and hold it harmless
from, any claim, including claims for loss or
damage to property or Injury to persons
caused by or resulting from any operation on
the Leased Area conducted by or on behalf of
the Lessee. However, the Lessee shall not be
held responsible to the Lessor under this
section for any loss, damage, or injury caused
by or resulting from: (a) Negligence of the
Lessor other than the commission or omislon
of a discretionary function or duty on the part
of a Federal agency whether or not the
discretion involved is abused or (b) the
Lessee's compliance with an order or
directive of the Lessor against which an
administrative appeal by the Lessee Is filed
before the cause of action for the claim aricen
and is pursued diligently thereafter.

Sec. 14. Disposition of Production. In time
of war, or when the President of the United
States shall so prescribe, the Lessor shall
have the right of first refusal to purchase at
the market price all or any portion of the
Leased Mineral produced from the Lased
Area. as provided in section 12(b) of the Act.

Sec. 15. Unitization Agreements-. Within
such time as the Lessor may prescribe, the
Lessee shall subscribe to and operate under a
unit agreement embracing all or part of the
lands subject to this lease as the Lessor may
determine to be appropriate or necessary.
Where any provision of a unit agreement,
approved by the Lessor, is Inconsistent with a
provision of this lease, the provision of the
agreement shall govern.

Sec. 16. Equal Opportunity Clause, During
the performance of this lease, the Lessee
shall fully comply with paragraphs (1)
through (7) of section 202 of Executive Order
11246, as amended (reprinted in 41 CFR 60-
1.4(a)], and the implemention regulations.
which are for the purpose of preventing
employment discriminating against persona
on the basis of race, color, religion, sex. or
national origin. Paragraphs (1) through (7) of
section 202 of Executive Order 11240, as
amended, are incorporated in this lease by
reference.

Sec. 17. Certification of Non-segregated
Facilities. By entering into this lease, the
Lessee certifies, as specified in 41 CFR 60-1,.,
that it does not and will not maintain or
provide for its employees any segregated
facilities at any of its establishments, and
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that it does not and will not permit its
employees to perform their services at any
location under its control where segregated
facilities are maintained. As used in this
certification, the term "segregated facilities"
means, but is not limited to, any waiting
rooms, work areas, restrooms and
washrooms, restaurants and other eating
areas, timeclocks, locker rooms and other
storage or dressing areas, parking lots.
drinking fountains, recreation or
entertainment areas, transportation, and
housing facilities provided for employees
which are segregated by explicit directive or
are in fact segregated on the basis of race,
color, religion, or national origin, because of
habit, local custom, or otherwise. The Lessee
further agrees that it will obtain identical
certifications from proposed contractors and
subcontractors prior to award of contracts or
subcontracts unless they are exempt under 42
CFR 60-1.5.

Sec. 18. Reservations to Lessor. All rights
in the Leased Area not expressly granted to
the Lessee by the AcL the regulations, orders,
the notice of lease offering, or this lease are
hereby reserved to the Lessor. Without
limiting the generality of the foregoing.
reserved rights include: (a) The right to
authorize geological and geophysical
exploration in the Leased Area which does
not unreasonably interfere with or endanger
actual operations under the lease, and the
right to grant such easements or rights-of-way
upon, through, or in the Leased Area as may
be necessary or appropriate to the working or
development of other lands which may or
may not be leased or to the treatment and
shipment of products therefrom by or under
authority of the Lessor- (b) the right to grant
leases for any minerals other than the Leased
Mineral within the Leased Area, except that
operations under such leases shall not
unreasonably interfere with or endanger
operations under this lease; (c) the right, as
provided in section 12(d) of the Act, to
restrict operations in the Leased Area or any
part thereof which may be designated by the
Secretary of Defense, with approval of the
President as being within an area needed for
national defense, and so long as such
designation remains in effect no operations
may be conducted on the surface of the
Leased Area or the part thereof included
within the designation except with the
concurrence of the Secretary of Defense. If
operations or production under this lease
within any designated area are suspended
pursuant to this paragraph, any payments of
rentals and royalty prescribed by this lease
likewise shall be suspended during such
period of suspenion of operations and
production, and the term of this lease shall be
extended by adding thereto any such
suspension period, and the Lessor shall be
liable to the Lessee for such compensation as
is required to be paid under the Constitution
of the United States.

Sec. 19. Transfer of Lease. The Lessee shall
file for approval (in the appropriate field
office of the Minerals Management Service],

- any instrument of assignment or other
transfer of interest in this lease. This
requirement includes changes in lease
ownership and any obligation to make
royalty or other payments under the lease or
the AcL

Sec. 20. Surrender of Lesa The Lessee
may surrender this entire lease or any
officially designated subdivision of the
Leased Area by filing with the appropriate
field office of the Minerals Mana7ement
Service a written relinquishment in triplicate.
which shall be effective as of the date of
filing. No surrender of this lease or of any
portior of the Leased Area shall relieve the
Lessee or its surety of the obligation to pay
all accrued rentals, royalties, and other
financial obligations or to abandon the area
tobe surrendered in a manner satisf3ctory to
the Director.

Sec. 21. Removal of Property on
Termination of Lease. Within a period of I
year after termination of this lease in whole
or in part. the Lessee shall remove all
devices. :a . and structures from the
premioea no lengersubject to the lease in
accordance vit applicable regulations.
orders, and instructions of the Director.
However, the Lessee may. with the approval
of the Director, continue to maintain devices,
works, and structures on the Leased Area for
operations on other leases. Artificial islands
may be abandoned if approved by the
Director.

Sec. . Remedies in Casn' of Default. (a)
Whenever the Lessee falls to comply with
any of the provisions of the Act, the
regulations or orders issued pursuant to the
Act, or the terms of this lease, the lease shall
be subject to cancellation in accordance with
the provisions of section 5 (c) and (d) of the
Act and the Lessor may exercise any other
remedies which the Lessor may have,
including the penalty provisions of sstioa 24
of the Act Furthermore, pursuant to section
8(o) of the Act. the Lessor may cancel the
lease if it Es obtained by fraud or
misrepresentation. (b) Nonenforcement by
the Lessor of a remedy for any particular
violation of the provisions of the Act, the
regulations or orders issued pursuant to the
Act, or the terms of this lease shall not
prevent the cancellation of this lease or the
exercise of any other remedies under
subparagraph (a) of this section for any other
violation or for the same violation occurrin3
at any other time.

Sea. 23. UnIan4luInteresL No member or.
or Delegate to. Congresu, or Resident
Commissioner, after election or appointment.
or either before or aftEr they have qualified.
and during their coatinzce in office, and no
officer, ag ent, or cmployee of the Department
of the Interior, except as provided in 43 CFR
Part 20, shall be admitted to any share or part
in this lease or derive any bcn-fit that may
arise therefrom. The provisions of section
3741 of the Revised Statutes. as amended. 41
U.S.C. 22 and the Act of June 25.1943.62
Stat. 702., as amended, 18 U.S.C. 451-433,
relating to contracts madE or entered into, or
accepted by or on behalf of the Ueed Stateo.
form a part of this lease, inrofar an they may
be applicable.
The United States of Amrerica. Lessor

(Lessee)
(Signature of Authorized Officer)

(Name of Signatory)

Adess of Lessee)
Signature of Authorized Officer)

(Name of Signatory]
(Title]
(Date)

If this lease is executed by a corporation, it
must bear the corporate seal.

Minerals ManagementService Request
for Supplomental Information; Gulf of
Alaska/Cook Inlet Sale 88

Purpose

The Secretary of the Interior is
reviewing ongoing Outer Continental
Shelf (OCS) oil and gas lease sales.
Interested parties are invited to provide
him with up-to-date information so a
reassessment can bemade on the
advisability of offering areas in the Gulf
of Alasla/Cook Inlet (GOA1CI) for
lease. The proposed offering for Lease
Sale 8s is scheduled for October 1934.

The Secretary is seeking specific
information on the current level of
industry interest in leasing and
exploring the area covered by the GOAi
Cl Federal proposal. This iA the area
studied in the draft environmental
impact statement (EIS) and outlined on
tha- attached map. The EIS was made
available to the public in January1931.
public hsarinps were held in Alaska the
week of February 13,1934. In addition,
the Mvinerals Management-Service has
been examining a number of options
affecting lease term for Sale 83. They
invo ve variations in bidding systems
royalty rates, length of lease term, size
of leasa block, minimum bi:l level, and
rental rates. The effects of the
alternatives on the economics of
exloration and development are being
examined both individually and in
various combinations. We would
appreciate your comments relative to
these factors, as will as any other leas?
terms and conditions that you feel are
appcopriate.

Use ofInformation

The information will assist the
Secretary in determ1ni3g if poriions cl
the proposed sale area should ba
deferred or eliminated or vhether the
proposed sale should be rescheduled in
the current 5-year Planning Schedule or
cancelled.

Description of the Area

The general location of the ereas for
which information is requested is
offshore the State of Alaska in the Gulf
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of Alaska and Cook Inlet. It is the area
studied in the EIS as the Federal
proposal (see the attached map]. With
some exceptions it lies between the 3-
geographical-mile boundary and the
2,000-meter isobath. It covers 4,792
blocks (approximately 10.1 million
acres).
Summary of Comments Received From
the Call for Information

The Call for Information covered two
planning areas, the Gulf of Alaska and
Cook Inlet. Together they contain about
37 million acres. Four companies
responded to the Call; three indicated
leasing interest in a total of about 18.3
million acres. Industry interest in the
Gulf of Alaska planning area began
west of Icy Bay and continued east and
south until the U.S./Canada jurisdiction
line was reached. Interest began at the
3-geographical-mile line and generally
went out to the 2,000-meter isobath.

In Cook Inlet interest was shown in
two areas: south of Kalgin Island to the
northern end of Augustine Island and
south of the Barren Islands, through the
Shelikof Strait, to approximately 57030'
N. latitude.

Comments were received from the
State of Alaska; U.S. Department of
Commerce, National Marine Fisheries
Service; the City of Cordova; and Yak-
Tat Kwaan, Inc. Agencies of the State
provided comments on the possible '
effectsof hydrocarbon development on
the fisheries industry; on renewable
resources and their habitats (fish,
waterfowl, shorebirds, seabirds, and
marine mammals); on the lack of
technology to contain and clean up large
offshore oil spills; on industry's ability
to safely conduct activities in severe
weather and sea conditions; on the
advisability of using drilling rigs with
zero pollution/discharge containment
systems; on refuges, monuments, and
State critical habitat areas; and on the
culture of Native villages adjacent to the
Call area.

The National Marine Fisheries Service
commented on the possible conflicts
between fisheries and marine mammal
resources and oil and gas exploration.
The City of Cordova commented on
fisheries conflicts and Costal Zone
Management funding. The Yak-Tat
Kwaan generally, supported leasing in
certain portions of the Gulf of Alaska
planning area and commented on the
-importance of salmon stocks.
The Environmental Impact Statement

If a copy of the draft EIS would be
helpful in responding to this
supplemental request, inquiries may be
made tothe Regional Supervisor for

Leasing iand Environment, Alaska OCS
Region, P.O. Box 101159, Anchorage,
Alaska 99510, (907) 261-2464.

Instructions on Request for
Supplemental Information

Information on the interest industry
has in leasing and exploring in the
GOA/CI should be provided by letter. If
new or supplemental information is
submitted on areas which industry
would like to have offered for lease sale,
it should be depicted on the Request for
Supplemental Information Maps. These
maps are available at no cost from the
Regional Supervisor for Leasing and
Environment. Industry interest should be
defined as specifically as possible by
outlining blocks or area(s) along block
lines. Areas of concern may also be
indicated on these maps in the same
manner. Although individual and
industry indications of interest are
considered to be privileged.and
confidential information, the names of
persons or entities submitting such
information and/or comments will be a
matter of public record.

Respondents should rank blocks and/
or areas according to priority of interest
(e.g., priority 1 (high], 2, or 3]. Priority
information submitted will be
proprietary.

In order to be incorporated in the
review process, information and
comments must be submitted nolater
than 30 days following publication of
this document in the Federal'Register.
Correct receipt of the information will
be facilitated if envelopes are marked
"Request for Supplemental Information
on Proposed Lease Sale 88--Gulf of
Alaska/Cook Inlet".

Letters and maps should be sent to the
Regional Supervisor for Leasing and
Environment, Alaska OCS Region, P.O.
Box 101159, 620 East 10th Avenue,
Anchorage, Alaska 99510. A copy should
be sent to the Chief, Offshore Leasing
Management Division, Minerals
Management Service, 12203 Sunrise
Valley Drive, Mail Stop 645, Reston,
Virginia 22091. Hand deliveries to the
Department of the Interior may be made
at 18th and C Sts., N.W., room 2510,
Washington, D.C. Telephone contacts
may be made to Joan Hagans (907) 261-
2469 (Alaska], or to Yvonne Morehouse
(202) 343-5121 (Washington, D.C.).

Date: March 27,1984.
William D. Bettenberg,
Director, Minerals Management Service.

Approved:
Ieona A. Power,
Assistant Secretary forLandandMinerals
Management.
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IFR ac. 84-884 Filed 3-29-3 8:45 am]

BILING CODE 4310-nI-M

Request for Supplemental Information

Sale 90-South Atlantic

Purpose of Request

As part of the Secretary of the
Interior's ongoing review of Outer
Continental Shelf (OCS) lease sales,
interested parties are invited to provide
up-todate information related to the
Federal proposal for Sale 90--South
Atlantic, scheduled for January 1985 (see
attached map).

The Secretary is seeking specific
information on the current level of
industry interest in leasing and
exploring within the South Atlantic area
depicted on the attached map. Potential
bidders are requested to provide new
information or clarify or supplement
earlier information indicating their
interest in areas for possible oil and gas
leasing under the OCS Lands Act (43
U.S.C. 1331-1343).

In addition, theMinerals Management
Service has been examining a number of
options that affect lease terms and
conditions for Sale 90. They involve
variations in bidding systems, royalty.

rates, length of lease term, size of lease
block, minimum bid level, and rental
rates. The effects of the alternatives on
the economics of exploration and
development are being examined both
individually and in various
combinations. We would appreciate
your comments relative to these factors,
as well as any other lease terms and
conditions that you feel are appropriate.

Use of Information From Request

Information received in response to
this request will be used to help design a
proposed sale area which best reflects a
reasonable balance between industry
interest and environmental, national
defense, or other potential resource
conflicts.

Description of Area

The area covered by this request is
generally offshore the States of North
Carolina, South Carolina, Georgia, and
Florida and is depicted as the cross-
hatched area on the attached map. The
area shown represents the Area
-Identification decision made in August
19&3 (40.8 million acres) and i3 the
proposed Federal estion.

Summary ofResponse to Call for
Information

The Call for Information encompassed
approximately 99 million acres. Two
companies responded indicating leasing
interest in about 22millon acres.,

Comments -are received from the
States of North Carolina, South
Carolina, and Florida, the National
Oceanic and Atmospheric
Administration. and the Natural
Resource Defense Council. Concerns
expressed included. leasing thin the
200-meter isobath off North Carolina;
leasing within the 50-meter isobath

- south of the 30' N. latitude; leasing
adjacent to marine and estuarine
sanctuazies; effects of leasing on tourism
and enviromentally sensitive areas;
and length of lease terms. The
Department of Defense andNational
Aeronautics and Space Administration
have requested deferral of the area
south of 31° N. latitude.

Instructions on Rcquest

Information on the interest industry
has in leasing and exploring in the South
Atlantic should be provided by letter. If
new or suppl~mentd information is
submitted on speciflz areas which
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industry would like to have offered for
lease sale, it should be depicted on the
Request for Supplemental Information
map, available free from the Regional
Manager, Atlantic Region, MMS, 1951
Kidwell Drive, Suite 601, Vienna,
Virginia 22180. Interest should be as
specific as possible and should be
shown by outlining blocks or area(s)
along block lines. Areas of concern may
be indicated on these maps in the same
manner. Although individual indications
of interests are considered to be
privileged and proprietary information,
the names of persons or entities
submitting indications of interest and/or
comments will be a matter of public
record.

Respondents should rank blocks and/
or areas according to priority of interest
(e.g., priority 1 (high), 2, or 3). Priority
information submitted will be held
proprietary.

Supplemental information on
indications of interests and comments
must be submitted no later than 30 days
following publication of this document
in the Federal Register in envelopes
labeled "Request for Supplemental
Information on Proposed Lease Sale
90-South Atlantic."

Letters and maps should be sent to the
Regional Supervisor for Leasing and
Environment, Atlantic Region, Minerals
Management Service, 1951 Kidwell
Drive, Suite 601, Vienna, Virginia, 22180.
A copy should be sent to the Chief,
Offshore Leasing Management Division,
MMS, Mail Stop 645,12203 Sunrise
Valley Drive, Reston, Virginia 22091 or
hand delivered to the Department of the
Interior, Room 2510, 18th and C Streets,
NW., Washington, D.C. 20240.
Telephone contacts should be made to
Wallace Macnow (202) 343-5121
(Washington, DC) or Home Benton (703)
285-2207 (Vienna, Virginia). For
additional information, please refer to
the Call for Information published in the
Federal Register on May 26, 1983 at 48
FR 23723.

Dated: March 23,1984.
William D. Bettenberg,
Director, Minerals Management Service.

Dated: March 27,1984.
Approved:

Leona A. Power,
ActingAssistant Secretaty forLand and
Minerals ManagemenL

[FR Dmoe 8443 Ied 3--4 43 am]
ILUNG CODE 4310-MR-

VA.
.1 ~" t

PROPOSED SQUTH ATLANTIC
LEASE SALE ADO.

PLANNING AREA

BOUNDARY

AREA COVERJED,BY REQUEST FOR
SUPPLEMENTAL INFORMATION
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Outer Continental Shelf Oil and Gas
Lease Sales, Ust of Restricted Joint
Bidders; Chevron U.S.A. ln., et at.

This Notice supersedes the List of
Restricted Joint Bidders published in the
Federal Register on October 4, 1983, at
48 FR 43318. Pursuant to the authority
vested in the Director of the Minerals
Management Service by the joint
bidding provisions of 30 CFR 256.41,
each entity within one of the following
groups shall be restricted from bidding
with any entity in any other of the
following groups at Outer Continental
Shelf oil and gas lease sales to be held
during the bidding period of May 1, 1984,
through October 31,1984.
Group I: Chevron U.S.A. Inc.; Standard

Oil Company of California.
Group II: Exxon Corporation.
Group III: Mobil Oil Corporation; Mobil

Oil Exploration and Producing
Southeast Inc.; Mobil Producing Texas
& New Mexico Inc.:

Group IV: MTS Limited Partnership
(Mesa Petroleum Co., Texaco Inc., and
Sequoia Petroleum Inc.); Texaco Inc.

Group V: Shell Offshore Inc.; Shell Oil
Company, Shell Western E&P Inc.

Dated: March 26,1984.
Wiliamn D. Betternberg,
Director, Ameras Management Service.
[FR Dc. 84-822 Filed 3-284-K45 am]

MLL5M3 CODE 4310- -R-M

Notification of Procedural Changes for
OCS Bid Adequacy

AGEuCY: Minerals Management Service,
Interior.
ACTion: Notification of Procedural
Changes.

suar..AY: The Minerals Management
Service has made three modifications in
its existing bid adequacy procedures for
ensuring receipt of fair market value on
OCS leases. These procedures: (1) Allow
for the classification of tracts as
nonviable in Phase 1 only when
adequate data and maps exist to-support
such a determination; (2) discontinue
application of items labeled D through
M in the discussion of the Phase 2
criteria, with the exception of item H
(drainage costs), until a rigorous
procedure is developed for.
quantitatively applying them; and (3)
eliminate the geometric mean of the bids
rule in Phase 1.

DATE:! These modifications will be
implemented beginning with the Navarin
Basin Lease Offering (April 1984).

FOR FURTHER INFORMATION CONTACT.
Dr. Marshall Rose, Minerals
Management Service, MS643, 12203
Sunrise Valley Drive, Reston, Virginia
22091, telephone (703) 8610-7571.

SUPPLEMENTARY INFORMATION: On
February 22,1983, the Department of the
Interior (Department) adopted new
procedures to evaluate bids received on
tracts in OCS lease offerings to assure
receipt of fair market value.

The refined bid adequacy system
placed increased reliance upon
competition in the free market through
implementation of a two-phase process.
All bids received would be evaluated
through at least the first phase
proceeding, if necessary, to a detailed
economic and engineering analysis. The
two-phase postsale review of bids
allowed for bid adequacy decisions to
be made shortly after the offering date.
Bid adequacy guidelines incorporating
these changes were promulgated on
April 21,1983. In conjunction with the
changes listed above, the current bid
adequacy procedure is described below:s

Phase I

Phase 1 is composed of criteria
designed to partition block receiving
bids into three general categories:

- Those ieceiving bids which
Minerals Management Service (MMS)
has identified as being non-prospective:

- Those where opportunities for
strategic underbidding, information
asymmetry, collusion, and other
noncompetitive practices might most
likely occur and where the Government
has the most detailed and reliable data;
and

* Those where the competitive
market forces can be relied upon to
assure fair market value.

Based on these categories, the
following three Phase 1 criteria are
applied to all blocls receiving bids:

1. High bids on all blocks classified by
NIMS as being either development or
drainage will be referred directly for
further evaluation in Phase 2.

2. All legal high bids for blocks judged
by MMS not to be located on a viable
prospect will be accepted.
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3. After screening for anomalously
low bids through application of the
"one-eighth rule," I all legal high bids
will be accepted for prospective wildcat
and proven blocks receiving three or
more bids and more than the average
number of bids for prospective blocks
bid upon in the offering, i.e., whichever
is more.

Phase I is conducted block-by-block
and will generally be completed within 3
days of the Bid Opening.

Phase 2
All prospective wildcat and proven

blocks which are not accepted as a
result of the application of the Phase 1
criteria and all drainage and
.development blocks will receive further
evaluation by comparing the high bids
with the MROV, DMROV, and GAEOT.
In addition, if in the judgment of the
Regional Manager a block is or may be
subject to drainage, the relevant costs
due to delays associated with bid
rejection will be considered in the bid
adequacy determination.

While it is expected that most
analyses would be undertaken based
upon data available at the time of the
sale, additional geological and
geotihysical analyses can be undertaken
postsale at the discretion of the Regional
Manager.

The bid adequacy recommendations
developed in Phase 2 will generally be
completed within 3 weeks of the sale,
however, the Regional Manager may
extend this period when necessary to
assure a thorough evaluation.
William D. Bettenberg,
Director, Minerals Management Service.
IFR Dec. 84-823 Filed 3-29-84:8:45 am]
BILLNG CODE 4310-MR-M

National Park Service

Women's Rights National Historical
Park

AGENCY: National Park Service:
Women's Rights NHP Advisory
Commission.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the date
of the forthcoming meeting of Women's
Rights Advisory Commission. Notice of
this meeting is required under the
Federal Advisory Committee Act.
DATE: May 9, 1984-1:00 to 4:00; May 10,
1984-8:30 to 1:00.

Anomalously low bids will not be Included in
the bid number; e.g., if the lowest bid on a block is
less than VY of the next lowest bid, the lowest bid
will not be included in the number of bids. This rule
can exclude no more than one bid for a given block
or bidding unit.

There will be a public forum from 4:00
to 6:00 on May 9 at the same address,
providihg an opportunity for all
interested persons to present their role
in the creatioin of the Park.
ADDRESS: Women's Rights National
Historical Park, 116 Fall Street, P.O. Box
70, Seneca Falls, New York 13148.
FOR FURTHER INFORMATION CONTACT.
Judy Hart, Superintendent, Women's
Rights.National Historical Park, 116 Fall
Street, P.O. Box 70, Seneca Falls, New
York 13148, (315) 568-2991.
SUPPLEMENTARY INFORMATION: The
Advisory Commission was. established
by Public Law 96-607 to meet, consult
and advise the Secretary with respect to
matters relating to the administration of
the Park. The agenda for the meeting
will include; (1) Park development and
(2) National constituency development
project.

The meeting will be open to the
public. Facilities and space to
accommodate members of the public are
limited and persons will be
accommodated on a first-come, first-
serve basis.

Any member of the public may file
with the Commission a written
statement concerning agenda items to
be discussed. The statement should be
addressed to the Commission, c/o
Women'a Rights National Historical
Park, P.O. Box 70, Seneca Falls, New
York 13148. Minutes of the meeting will
be available for inspection at the same
address above. The facility at-,rhich the
meeting will be held is physically
accessible. If interpretive services are
requested by deaf or hearing impaired
individuals they will be provided if
notification is received within five
working days before the meeting, at the
Park Office.

Dated: March .12, 1984.
Steven H. Lewis,
Acting Regional Director, North Atlantic
Region.
[FR Doc. 84-8581 Filed 3-29-84: 8:45 am]
BILLING CODE 4310-70-M

Mining Plan of Operations at Denali
National Park and Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28,1976, 16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
George D. Bailey has filed a plan of
operations in support of proposed
mining operations on lands embracing a
Mining Claim Group within the Denali
Natinal Park and Preserve. These plans
are available for inspection during

normal business hours at the Alaska
Regional Office, National Park Service,
2525 Gambell Street, Anchorage,
Alaska.
Robert Peterson,
Acting Regional Director, Alaska Region.
[FR Dcc 84-857Z Filed 3-29-84; 8:45 am)

"BILUNG CODE 434-70-U

Mining Plan of Operations at Wrangoll-
St Elias National Park and Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28,1976, 16 U.S.C, 1901 at
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
Theodore W. VanZelst has filed a plan
of operations in support of proposed
mining operations on lands embracing
four Mining Claim Groups within the
Wrangell-St. Elias National Park and
Preserve. These plans are available for
inspection during normal business hours
at the Alaska Regional Office, National
Park Service, 2525 Gambell Street,
Anchorage, Alaska.
Robert Peterson,
Acting Regional Director, Alaoka Region,
[FR Dor. 84-8574 Filed 3-29-84: =,5 am]
BILLNG CODE 4310-70-M

Mining Plan of Operations at Wrangall-'
St. Elias National Park and Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28, 1976, 16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9;
Donald E. Dippel has filed a plan of
operations in support of proposed
mining operations on lands embracing
Mining Claim Groups within the
Wrangell-St. Elias National Park and
Preserve. These plans are available for
inspection during normal business hours
at the Alaska Regional Office, National
Park Service, 2525 Gambell Street.
Anchorage, Alaska.
Robert Peterson.
Acting Regional Director, Alaska Region.
[FR Doc. 84-8575 Filed 3-29-84:8:45 am)
BILUN CODE 4310-70-M

Mining Plan of Operations at Wrangell-
St. Elias National Park and Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28, 1976, 16 U.S.C. 1801 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
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Silver Star Mining Company has fied a
plan of operations in support of
proposedmining operations on lands
embracing a Min Claim.Group within
the Wrangell-SLEias National Park and
Preserve-These plans are available for
inspection during normal businecs hour.
at the Alaska Regional Office, National
Park Servil, 252a Gambill Street,
Anchorage Alaoha..
Robzrt P terson;
Acting Regional1irector, Alaska-Region.
[FR Dc. 84-83S0 Fied T-29-8 &-45 am-

1.I1MG CODE 431-70--

Mining Plan of Operations at Yukon-
Charley RIvers National Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28, 1976, 16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9.
James R. Layman has filed a plan of
operations in support of proposed
mining operations on lands embracing a
Mining Claim Groups within the Yukon-
Charley Rivers National Preserve. These
plans are available for inspection during
normal business hours at the Alaska
Regional Office, National Park Service,
2525 Gambell Street, Anchorage,
Alaska. -
Robert Peterson,
Acting egionalDkector, Alaska Regional.
[FR Dc. 84-83 Filed 3-29-64; 8:45 am]

EILLFG CODE 4310-7.-

Mining Plan of Operations at Yukon-
Charley Rivers National Preserve;
Availablifty

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 2.3,1976,16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
Frank M. Hall has filed a plan of
operations in support of proposed
mining operations on lands embracing a
Mining Claim Group within the Yukon-
Charley Rivers National Preserve. These
plans are available for inspection durin
normal business hours at the Alaska
Regional Office, National Park Service,
2525 Gambell Street, Anchorage,
Alaska.
Robert Peterson,
Acting Regional Director, Alaska Region.
[FR Do. 84-8578 Filed 3-2--8, :45 am]

BILUNG CODE 4310-70-I

iUning Plan of 0pemt cnaaNczt
Fjords National Fark; Availability

Notice is hereby given that pnrzl=nt
to the provisons of secion 2 of the Act
of September 28.1976,16 U.S.C. 1201 at
seq., and in accordance 'ith the
provisions of § 9.17 of 30 CFR Part 9,
John M. Kinney heaafled a plan of
operatiana in support of proposad
mining operations on landa embrh'-ng 0
Mining ClainmGroup vithin t- Kza
Fjord1 National Ps :. ThoC pla Mra
available frinc-cctiondurlng normal
businssa hours at-the ALaok-a Rconmal
Ofice, National Park Srvice, Z311
Gambell Street, Anchorage. Ahs:a.
P.cbzrt PoteSon,
Acting Regional Director, Alaska Regyion.

[FR MzD-C3 Fild3-M L 1

EILLWG CiODE 4310-70-M

Mining Plan of Operations at Lake
Clark National Park and Prescrve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28, 1976, 16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
Howard N. Bowman has filed a plan of
operations in support of proposed
mining operations on lands embracing
four Mining Claim Group within the
Lake Clark National Park and Preserve.
These plans are available for inspection
during normal business hours at the
Alaska Regional Office, National Park
Service, 2525 Gambell Street,
Anchorage, Alaska.
Robert Peterson,
Acting Rcionol Direcor Alosl;a Region.

[FR D E. FA4Z. Ff:d 3-23-M CA )
131111IN CODa 4310-704.2

Mining Plan of Operations at Gate: of
the Arctic National Park end Preserve;
Availability

Notice is hereby given that pursuant
to the provisions of section 2 of the Act
of September 28,1976, 16 U.S.C. 1901 et
seq., and in accordance with the
provisions of § 9.17 of 36 CFR Part 9,
Glen D. Bouton has f ied a plan of
operations in support of proposed
mining operations on lands embracing
Mining Claim Groups within the Gates
of the Arctic National Park and
Preserve. These plans are available for
inspection during normal business hours

at the Alska Roional Of-?- Nzlorl
Park Service, 2525 G nb bfStrf
Anchorage, Alaska.
Robert Petorcon,
Actin RegionaDL-t-r M BE 13:7-
[FR D:7- t-CM7 Fi!: -23-rA UA'C-!
c:uLa.3 COOS 4310-70-U

Mining Plano of Operations at Denal!

AvailaL:'127

Notice is hereby given thatpiurzeL
to the provisions of section 2 of the Act
of Septemhr 23; 197G,I6 U.S.C. 1 1 et
seq., and in accordance with the
provisions of § 9.17 of 35 CFR Part 9,
Kantiohna M'.sne3 Ltd., has filed a plan of
operatiom in support of proposed
mining operations on lands embracing a
Mining Claim Group within the Dznali
National Park and Preserve. These plans
are available for inspection during
normal business hours at the Alaska
Regional Office, National Park Service,
2525 Gambell Street, Anchorage,
Alaska.
Rotext Patmron,
A c ting R-Vor, aDkle corAa, as!*a Regia ,

[FR --:-. &.-C:3 V_-1 3-23 AM C13 a_-]

CLf5 CoE 431-7D-M

INTERSTATE COMMERCE
COMMISSION

Motor Carriers; Intent To Engage in
Compensated Intercorporate Hauling
Operations

This is to provide notice as required
by 49 U.S.C. 10524b)(1) that the named
corporations intend to provide or use
compensated intrecorporate hauling
operations as authorized in 49 U.S.C.
10324(b).

1. Par't Corporation andAddress of
Principal Office: Wickland Oil
Company, a California corporation, 1765
Challenge Way, Sacramento, California
95815.

2. Wholly-owmed Subsidiaries Which
Will Participate in the Operations, and
States of Incorporation:

(i) Wickland, Inc., a California
corporation;

(ii) Olive City Service, Inc., a
California corporation;

(iii) Regal Stations, Inc., a California
corporation;

(iv) Widdand Oil Terminals. a
California corporation;
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(v) Wickland Oil Transport, a
California corporation.
James H. Bayne,
Acting Secretary.
[FR Doc. 84-8512 Filed 3-29-84: 8:45 ami

BILLNG CODE 7035-41-M

[Finance Docket Nio. 30409]

The Chesapeake.and Ohio Railway
Co.; Tracftage Rights Exemption
Between Kanauga, OH and Point
Pleasant, WV

AGENCY: Interstate Commerce
Commission.
ACTION: Notice of Exemption.

SUMMARY: The Interstate Commerce
Commission exempts from the
requirements of 49 U.S.C. 11343 et seq.,
the acquisition by The Chesapeake and
Ohio Railway Company of trackage
rights over 3.5 miles of rail line owned
by Consolidated Rail Corporation,
extending from Kanauga, OH, to Point
Pleasant, WV.
DATES: This exemption will be effective
on April 30, 1984. Petitions for
reconsideration must be filed by April
19, 1984. Petitions to stay this decision
must be filed by April 19,1984.-Petitions
to stay this decision must be filed by
April 9, 1984.
ADDRESSES: Send pleadings referring to
Finance Docket No. 30409 to:
(1) Office of the Secretary, Case Control

Branch, Interstate Commerce
Commission, Washington, DC 20423.

(2) Petitioner's representative: Rene J.
Gunning, 100 North Charles Street,
Baltimore, MD. 21201.

FOR FURTHER INFORMATION CONTACT.
Louis E. Gitomer, (202) 275-7245.
SUPPLEMENTARV INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision, write to T.S.
InfoSystems, Inc., Room 2227 Interstate
Commerce Commission, Washington,
DC 20423, or call 289-4357 (D.C.
Metropolitan area) or toll free (800) 424-
5403,

Decided: Marcl 23, 1984.
By the Commission, Chairman Taylor, Vice

Chairman Andre, Commissioners Sterrett and
Gradison. Commissioner Gradison did not
participate.

James H. Bayne,
Acting Secretary.
[FR Do,. 84-8513 Filed 3-29-84(845 am)
BILUNG CODE 7035-01-M

[Finance Docket No. 30425]

Norfolk and Western Railway Co.;
Exemption; Discontinuance of Service
in Pike County, IL

AGENCY: Interstate Commerce
Commission.
ACTION: Notice of Exemption.

SUMMARY: The Interstate Commerce
Commission exempts the discontinuance
of service by Norfolk and Western
Railway Company over a 6-mile rail line
in Pike County, IL from the requirement
of prior approval under 49 U.S.C. 10903
et seq., subject to employee protection
conditions.
DATES: This exemption shall be effective
on April 30, 19'84. Petitions for
reconsideration must be filed by April
19, 1984. Petitions to stay must be filed
by April 9, 1984.
ADDRESSES: Send pleadings referring to
Finance-Docket No. 30425 to:
(1) Office of the Secretary, Case Control

Branch, Interstate Commerce
Commission, Washington, DC. 20423.

(2) Petitioners' representative: Angelica
D. Lloyd, 204 South Jefferson Street,
Roanoke, VA 24042.

FOR FURTHER INFORMATION CONTACT.
Louis E. Gitomer, (202) 275-7245.
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision write to T.S.
InfoSystems, Inc., Room 2227, Interstate
Commerce Commission, Washington,
DC. 20423, or call 289-4357 (DC
Metropolitan area) or toll free (800) 424-
5403.

Decided: March 21, 1984.
By the Commission, Chairman Taylor, Vice

Chairman Andre, Commissioners Sterrett and
Gradison. Commissioner Gradison did not
particiipate. Chairman Taylor would have
required the petitioners to notify the
Commission within 30 days of consummation.
James H. Bayne,
Acting Secretary.
[FR Doc. 84-W14 Filed 3-29-84: 8:45 am]
BILUNG CODE 7035-01-M

DEPARTMENT OF JUSTICE

Lodging of Judgment Orders Pursuant
to the Clean Air Act; Jones & Laughlin
Steel Inc., et al.

In accordance with Departmental
Policy, 28 CFR 50.7, notice is hereby
given that a proposed Judgment Order in
United States of America, et al. v. Jones
&Laughfin Steel, Incorporated;-et al.,
Civil Action Numbers 79-426-K and 79-
1193:-A, has been lodged with the United
States District Court for the Western

District of Pennsylvania, Also, a
proposed Judgment Order In United
States of America v. Jones & Laughlin
Steel Incorporated, etal., Civil Action
Number H-79.-85, has been lodged with
the United States District Court for the
northern District of Indiana. Further, a
proposed Judgment Order in United
States of America, et al., v. Jones &
Laughlin Steel Incorporated, et al,, Civil
Action Numbers C-77-144-Y and C-81-
12, has been lodged with the United
State District Court for the Northern
District of Ohio.

Motions for entry of the proposed
Judgment Orders were made by Jones &
Laughlin Steel Incorporated and The
LTV Corporation. The United States has
Preliminarily indicated that it does not
oppose entry of the Judgment Orders,
conditioned upon the publication of this
Notice, and the evaluation of any
comments received in response to this
Notice.

The contempt motions previously filed
by the United States alleged violations
of existing Federal Consent Decrees and
the Clean Air Act by Jones & Laughlin
Steel Incorporated and The LTV
Corporation at its Aliquippa Works,
Ailiquippa, Pennsylvania; Pittsburgh
Works, Pittsburgh, Pennsylvania:
Indiana Harbor Works, East Chicago,
Indiana; Campbell Works, Campbell,
Ohio; and Cleveland Works, Cleveland,
Ohio. The contempt motions sought
injunctive relief to require Jones &
Laughlin Steel Incorporated and The
LTV Corporation to comply with Its
existing Federal Consent Decrees and
the Clean Air Act. The contempt
motions also sought stipulated civil
penalties for past violations of the
Consent Decrees.

The Judgment orders provide that
"Jones & Laughlin Steel Incorporated and
The LTV Corporation will comply with
the Clean Air Act and undertake
installation of necessary pollution
control equipment in accordance with a
schedule set forth in the Judgment
Orders. Jones & Laughlin Steel
Incorporated and The LTV Corporation
are required to pay a civil penalty of
$4,000,000 in settlement of stipulated
civil penalty claims.

The U.S. Department of Justice will
receive for a period of thirty (30) days
from the date of this publication
comments relating to the proposed
Judgment Orders. Comments should be
addressed to the Assistant Attorney
General, Land and Natural Resources
Division, U.S. Department of Justice,
Washington, D.C. 20530, and should
refer to United States ofAmerica, el al.
v. Jones & Laughlin Steel Incorporated,
et al., D.J. Ref. 90-5-2-3-1011.
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The proposed Judgment ordersrmay be
examined at the offm,; of the United
States Attorney for the Western District
of Pennsylvania, 6331U.S. PostOffice
and.Caurthouse, 7tlrAvenue and Grant'
Street,-Pittsburgh, Pennsylvania 15219;
United States Attorney for the Northern
Distribt of Indiana, Room 312, Federal
Building, 537 State Street, Hammond,
Indiana 46320; and the United States
Attorney for the Northen District of
Ohio, Suite 500,1404 East Ninth Street
Cleveland, Ohio 44114. Further, the
proposed Judgment Orders may be
examined at the offices of Region III of
the U.S. Environmental Protection
Agency, Curtis Building, 6th and Walnut
Streets, Philadelphia, Pennsylvania
19108 andRegion V of the U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago, Illinois
6050. Copies of the Judgment Orders
may be examined at the Environmental
Enforcement Section, Land and Natural
Resources Division, U.S. department of
Justice, Room 1517 or 144, 9th Street
and Pennsylvania Avenue, NW.,
Washington, D.C. 20530. A copy of the
proposed Judgment Orders may be
obtained in person or by mail from the
Environmental Enforcement Section,
Land and-Natural Resources Division,
U.S. Department of Justice-In requesting
a copy, please enclose a check in the
amount of $20.00 ($0.10 per page
reproduction charge) payable to the
Treasurer of the United States.

F. Henry Habicht H,
AssistantAttorney General, Land and
NaturalResources Division.

[FR ,--SS9 F led 3--M4 &45 am]

SILUNG CODE 4410-01-U

Drug Enforcement Administration

Manufactur-r of Controlled
Substances Appllcaticn; Ciba-Geigy
Corp.

Pursuant to § 1301.43(a) of Title 21 of
the Code of Federal Regulations (CFR),
this is notice that on July 19, 1983,
Pharmaceuticals Division, Ciba-Geigj
Corporation, 556 Morris Avenue,
Summit, New Jersey 07901, made
application to the Drug Enforcement
Administration (DEA) for registration as
a bulk manufacturer of the Schedule II
controlled substance Methylphenidate
(1724).

Any other applicant and any person
who is presently registered with DEA to
manufacture such substance may file
comments or objections to the issuance
of the above application and may also

file a writtenrzquezt fora hearn,
thereon in accordance with 21 CFR
1301.54 and in the form prescribed by 21
CFR 1316.47.

Any such comment--, cbjcct_._ or
requests for a hearin- nmay be addrzZed
to the Deputy Assistant Administrator.
Drug Enforcement Administration,
United States Department of Justice,
1405 1 Street. NW., Washington, D.C.
20537, Attention: DEA Federal Reister
Representative (Room 1203), and must
be filed no later than (20 days from
publication).

Dated.: March 23,1934.
Gcna IL HalcUp,
DeputyAssistan t A dminist otor, Office of
Diversion Control, Drug Enforccment
Administration.

[FR D=.~ U- lI3- ,C1
EILUZ-Q CODS: 4410-0-UI

Manufacturor of Controlled
Substances; Rcglstratlon; Hoffman La
Roche Inc.

By Notice dated May 9, le,3, and
published in the Federal Register on
May 18, 1983 (48 FR 22385), Hoffman La
Roche Inc., Kingland Road and
Bloomfield Avenue, Nutley, New Jersey
07110, made application to the Drug
Enforcement Administration to be
registered as a bulk manufacturer of the
basic classes of controlled substances
listed below

,;hcp-o: .r 5010)
Lc.-ozphizra (9=5)

No comments or objections have been
received. Therefore, pursuant to c3ction
303 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 and
Title 21, Code of Federal Regulations,
Section 1^01.54(e), the Deputy Assistant
Administrator hereby orders that the
bu1l manufacturer of the basic classes
of controlled substances listed above is
granted.

Dated: March 23.1 .

Gene R. Halsl~p,
DeputyAssistant Administrator, Office of
Diversion Control, Drug Enforc rnnt
Administration.

BLNG CODE 4410-09-M

DEPARTVIEUT OF LABOR

Empioynnont and TraIning
Admnn1sMrtlcn

[TA-W-14,709, 15,103,15,1041

Vean Unitcd, Inc., Youngtoarx and
Vlcrrcn, Oho, Vand grrift,
Pcnncylvcn!a; Amended Ccrtlflcziifn
Rcgardlng E2iIbilty To Apply for
VWorkcr Adjustment Azslztnnca,

Pursuant to section 223 of the Trade
Act of 1974 (19 U.S.C. 2273) the
Department of Labor issued two notices
of certification of eligibility to apply for
workl.-r adjustment as-istancer on
February Z. 1934 in response ta three
petitions from workers and former
wor:ers of Wean United. Incorporated,
in Youngstown, Oho (TA-W.--4,709),
Warren, Ohio (TA-W-15,103) and
Vander grift, Pennsylvania (TA-W-
15,104). The Notices of Certification
were published in the Federal Register
on February 14,1934 (49 FR 5703).

Subsequently, the United
Steelworkers of America asled to have
the November 30,1932 impact date for
worhers at the Vandergrift,
Pennsylvania plant changed to May ,
1232 because of investigation findings
that production at that plant was
intcated with the Youngstown and
Warren plants. The USWA claims-that
the ccope of the Departments
factfinding investigation conducted in
response to the first petition filed on
behalf of worl:ers of Wean United's
Youngstorwn plants should have been
e:xpanded to include the Vandergrift and
Warren plants-when integration of
production of the plants was identified
rather than requiring the USWA to file
separate petitions forthe Wrraen and
Vandergrifi plants.

Findings in the investigatibn fileshow
integration of production among all four
plants and support the USWA's position
that the scope of the initial investigation
for Wean workers at the Youngstomn
plant under petition TAl-W-4.703 dated
May 6. 1955 shouldhave beenexpanded
to include Wean U-nited's workers at the
Warren and Vandergrlftplants. Had the
Department taken this action. Wean
workers at Vandergrift and Warren
would have been controlled by the
earlier petition.TA-IV-14,709 which
permits an earlier impact date. Findings
in the investigation file support an
earlier impact date.

Other findings which support the
USWA position show that domestic
sales and production of finishing line
machinery decreased in 1932 compared
to 1981 and in the first eight months of

.................. p ............ .i . ........... ........................... 4
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1983 compared to the same period irk
1982 for all four plants.

Aggregate employment decreased at
the four plants in 1982 compared to 1981
and in the first eight months of 1983
compared to the same period in 1982.

U.S. imports of metal-forming presses
and miscellaneous machines for working
metal increased relative to U.S.
shipments in 1982 compared to 1981 and
in the first 6 months of 1983 compared to
the same period in 1982. U.S. imports of
rolling mill machinery and parts
increased absolutely in the first 9
months of 1983 compared to the same
period in 1982.

Wean United submits bids for most of
its capital equipment sales. The
Department of Labor findings on lost
bids by Wean United in 1981, 1982 and
1983 show that potential customers
representing a significant portion of
Wean's sales declines in 1982 and in the
first 8 months of 1983 compared to the
respective period in 1982, awarded bids
to foreign sources where Wean United
was the low domestic bidder. Because of
the lead time involved in the capital
goods industry between bids and the
commencing of production, lost bids by
Wean in 1981 would impact on 1982
production. Therefore, lost bids in 1981
were a factor in reduced production by
Wean United in 1982 and would support
an earlier impact date.

The Department's findings support
consolidating Wear United facilities
covered by the three petitions under one
certification and certifying all workers
producing finishing line machinery-who
were adversely affected by increased
imports. Therefore, the certification for
workers at Wean United's Vandergrift,
Pennsylvania plant (TA-W-15,104) and
Wean United Warren, Ohio plant (TA-
W-15,103) are hereby withdrawn.
Aggregate sales, production and -
workforce data, and increased imports
of lile or directly competitive products
support changing the impact-date to
May 6, 1982.

The amended certification for TA-W-
14,709 is hereby issued as follows: "All
workers of Wean United in Youngstown'
and Warren, Ohio and Vandergrift,
Pennsylvania who became totally or
partially separated from employment on
or after May 6, 1982 are eligible to apply
for adjustment assistance under section
223 of the Trade Act of 1974."

Signed at Washington, D.C., this 21st day
of March 1984.
Harold A. Bratt,
Deputy Director, Office ofProgram
Management, UIS.
(FR Doc. 84-8426 Filed 3-29-84: 845 am]
BILLING CODE 4510-3-M

Pension and Welfare Benefit
Programs

[Application No. D-4514 et at.]

Proposed Exemptions; Canterbury
Tales, Inc. Employee Profit Sharing
Plan et al.

AGENCY: Pension and Welfare Benefit
Programs, Labor.
ACTION: Notice of proposed exemptions.

Surm.IAR. This document contains
notices of pendency before the
Department of Labor (the Department)
of proposed exemptions from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Pendency, within 45 days from the date
of publication of this Federal Register
Notice. Comments and requests for a
hearing should state the reasons for the
writer's interest in the pending
exemption.
ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W.,'Washington,
D.C. 20216. Attention: Application No.
stated in each Notice of Pendency. The
applications for exemption and the
comments received vill be available for
public inspection in the Public
DocumentsRoom of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, NW., Washington,
D.C. 20216.

Notice to Interested Persons
Notice of the proposed exemptions

will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department within
15 days of the date of publication in the
Federal Register. Such notice shall
include a copy of the notice of pendency
of the exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).
SUPPLEMENTARY INFORMATION: The
proposedexemptions were requested in
applications filed pursuant to section

408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28,1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to Issue
exemptions of the type requested to the
Secretary of Labor. Therefore, these
notices of pendency are Issued solely by
the Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are refeired to the applications on file
with the Department for a complete
statement of the facts and
representations.

Canterbury Tales, Inc., Employee Profit
Sharing Plan (the Plan), Located in
Alexandria, Virginia
[Application No. D--4514]

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28,1975). If the exemption is
granted the restrictions of section 406(a),
408 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code shall not apply to the cash sale of
a certain limited partnership interest
(the Partnership Interest) In the
Canterbury Tales Limited Partnership
(the Partnership), located in
Washington, D.C. by the Plan to David
H. Pensky and Richard J. Hindin, parties
in interest with respect to the Plan,
provided the sales price is not less than
the fair market value of the Partnership

*Interest at-the time of sale.

Summary of Facts and Representations
1. The Plan is a multi-employer profit

sharing plan that had approximately 113
participants and total assets of
$1,375,867 as of February 28,1982. The
sponsors (the Sponsors) of the Plan are
Canterbury Tales, Inc. and its wholly-
owned subsidiaries, Britches of
Georgetown, Inc., D.C., Britches of
Lenox Square, Britches of Georgetowno-
Preachtree Ctr., Inc., Britches of
Georgetowne, Inc., Maryland and
Britches of Georgetowne, Inc., Virginia,
all of which are engaged in the retail or
wholesale clothing trade. The
investment decisions of the Plan are

Federal ReIe o.4,N.6 riaMrh3 94/ oi
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made by the trustees (the Trustees), who
are David H. Pensky and Richard J.
Hindin, the principal shareholders and
officers of the Plan Sponsors and the
combined owners of 95% and the general
partner of the Partnership.

2. In 1970, prior to the enactment of
the Act, as part and parcel of an equity
participation loan (the Loan), the Plan
made a $16,000 loan to the Partnership,
in exchange for a ten-year promissory
note from the Partnership in the amount
of-$16,000, with interest at the then
prevailing interest rate of 9% per annum,
plus a 5% Partnership Interest in the
Partnership. The business of the
Partnership is the ownership and
operation of a parcel of improved real
property (the Property), located at 1241
Wisconsin Avenue, N.W., Washington,
D.C. The Property, which is encumbered
by a first mortage (the Mortgage) held
by First National Bank of Maryland (the
Bank), is rented on a net-net lease basis
to its tenants (Tenants). In 1980, the
Loan, together with all interest, was
paid in full. It is represented that the
Loan did not constitute a prohibited
transaction by reason of the transitional
rules contained in section 414 of the
Act.' It is further represented that
neither the'Bank nor any of the Tenants
is related to the parties to the
transaction.

3. The 5% Partnership Interest has
been and continues to-be non-income
producing. Since its inception, the
Partnership incurred net losses in each
year except for 1931 and 1982. In 1981
and 1982, the Partnership produced a
small net profit due to the fact that the
building on the Property had then been
fully depreciated. As a result of the
income received above, the negative
capital accounts of the Partners in the
Partnership decreased from $77,341 to
$37,938. It is anticipated that future cash
distributions to the Plan relative to the
market value of the 5% Partnership
Interests will be small.

4. In addition to the fact that the 5%
Partnership Interst is non-income
producing, the Trustees believe that the
projected liquidity needs of the Plan
support the conversion of this asset to
cash. The Trustees, therefore, propose to
sell the Partnership Interest to
themselves, as individuals, for $20,087,
which is based upon the sales price for
Partnership Interests sold in March of
1983. At that tie a 25% partnership
interest was sold by Mr. Stanley Smith,
an unrelated limited partner, to Messrs.
Hindin and Pensky for $100,000 payable
with a note for the full sales price with

1The Department expresses no opinion as to the
applicability of section 414 of the Act in this
instance.

interest at 107o. The note provides for
interest only payments for C0 months
with the entire principal due on April 1,
1988.

No commissions will be paid in
connection with the sale nor will the
Plan be required to pay the Partnership
any portion of its negative capital
balance. The outstanding balance of the
Mortgage as of May, 1983 was $113,252.
An appraisal performed by Kevin 0.
Curnyn, president of Thos J. Owen &
Son, Inc. of Washington, D.C, on March
14,1983, valued the Property at $515,000.
Accordingly, the nct equity of the
Partnership in the Property is $401,748. It
is represented that on the basis of
$401,748, the fair market value of the
Partnership Interests is $20,037.

5. In summary, the applicant
represents that the proposed sale by the
Plan would meet the statutory criteria
for an exemption under section 408(a) of
the Act because: (a) The Trustees have
determined that the transactions are
appropriate for the Plan and are in the
best interests vf the Plan's participants
and beneficiaries; (b) the sale is a one-
time transaction for cash; (c) the Plan
will be able to dispose of the investment
which is non-income producing for cash
and reinvest the proceeds in more liquid
income producing investments; (d) the
sales price is equal to the most recent
sales price paid for Partnership Interest;
and (e) no commaissions will be paid in
connection with the sale.

Notice to Intorested Persons: Notice to
interested persons will be provided by
the applicant within 30 days of the date
of publication in the Federal Register.
Comments and hearing requests are due
60 days after the date of publication.

For Further Information Contact: Jan.
D. Broady of the Department, telephone
(202) 523-8881. (This is not a toll-free
number.)
Norquist Salvage Corp., Inc. Profit
Sharing Plan (the Plan), Locatcd in
Burlingame, California
[Application No. D-4525]

Proposed Exemption
The Department is considering

granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28,1975). If the exemption is
granted the restrictions of section 406(a),
408(b)(1) and 406(b)(2) of the Act and
the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A)
through (E) of the Code shall not apply
to the proposed sale by the Plan of an
interest (the Partnership Interest) in a

real estate limited partn:rship to
Norquist Salvage Corp., Inc. (the
Employer), the sponsor of the Plan, for
S50,000 in cash, provided that the sales
price for the Partnership Interest is no
less than the fair market value of the
Partnership Interest at the time of such
sale.

Summary of Facts and Reprasentations

1. The Plan is a qualified profit
sharing plan with 89 participantm and
assets of approximately $40,00 as of
December 31,1932. The Plan is
administered by Brandt LL Nloquist (the
Trustee), who is an officer of the
Employer. On June 6,1932 an
investment committee of the Plan
headed by the Trustee purchased on
behalf of the Plan the Partnership
Interest in a California real estate
limited partnership known as REYN
Fairmont "A!' Ltd. (the Partnership) for a
purchase price of $30,000. The general
partner of the Partner'Ship was REYN
Financial, Inc. (REYN), a California
corporation which operated as a general
partner for a number of other projects
similar to the Partnership. The
Partnership Interest consists of an
undivided 12.5 percent interest in a
twelve-month deed of trust note (the
Note) in the principal amount of
$400,000. The Note was to provide a
return of 22 percent over its twelve-
month term. The Note was executed July
27,1932 and provided for monkty
payments of $7,333.33 with a balloon
payment of all unpaid principal and
interest on August 1,1933. Investorsin
the Partnership consisted primarily of
qualified employees benefit plans and
other retirement vehicles in the San
Francisco Bay area. The Trustee
represents that the Plan's purchase of
the Partnership Interest was highly
recommended by reliable local
investment advisors, that 150 plans and
individuals had invested in excess of
five million dollars into similar ,EYN
projects, and a careful study of REYN
supported the Trustee's opinion at the
time of the purchase of the Partnership
Interest that such investment would be
an exercise of prudent financia
responsibility on behalf of the Plan.

2. In September of 1982. REXN
encountered major financial difficulties
and the Partnership along with eleven
other P EzN projects went into default.
On October 19,1932. the Partnership
filed a voluntary bankruptcy petition in
the U.S. Bankruptcy Court for the
Northern District of California. On
behalf of the Plan the Trustee retained
an attorney, Thomas J. LoSavio
(LoSavio), to protect the Plan's
investment in the Partnership. After a
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review of the facts and circumstances
* surrounding the bankruptcy of the

Partnership, LoSavio gave his opinion on
June 21, 1983 that the likelihood of
recovery of the Plan's investment in the
Partnership was not great enough to
justify pursuit of a case on behalf of the
Plan on a contingency fee basis. The
agent of the Partnership's general
partner, Arthur Bigelow, president of
REYN, verified to the Trustee on August
1, 1983 that the Partnership, which is no
longer in existence, is without any
assets. The Trustee represents that the
Partnership Interest is now worthless
and that there is no likelihood that legal
proceedings could recover the Plan's
original investment of $50,000 in the
Partnership Interest.

3. The Trustee is requesting an
exemption to permit-the Employer to
purchase the Partnership Interest from
the Plan for $50,000 in cash. The
Partnership Interest represents
approximately 12.6 percent of the Plan's
total assets as of December 31, 1982. The
Trustee represents that in light of the
likelihood that legal action to recover
the original investment in the
Partnership Interest would not recover
the investment, it is appropriate for the
Plan to dispose of the Partnership
Interest to prevent a hardship on the
Plan and its participants and
beneficiaries. If the Employer is allowed
to purchase the Partnership Interest
from the Plan, all of the Plan's rights
with respect to the.Partnership Interest
will be transferred to the Employer. The
pursuit of legal recovery efforts will be
the responsibility of and at the expense
of the Employer and the risk of a
complete loss on the original investment
of $50,000 will become the Employer's.
The Trustee represents that there is no
market for the Partnership Interest and
that if the Employer does not purchase
the Partnership Interest from the Plan
the Plan will realize a principal loss of
$50,000 and any opportunity for income
on that amount for as long as it holds
the Partnership Interest.

4. In summary, the Trustee represents
that the Employer's purchase of the
Partnership Interest from the Plan for
$50,000 in cash will satisfy the criteria of
section 408(a) of the Act because (1) the
purchase of the Partnership Interest will
constitute a single cash transaction
which will not require any subsequent
monitoring; (2) the sale of the
Partnership Interest by the Plan is
necessary to prevent a principal and
interest loss to the Plan; and (3) the
purchase of the Partnership Interest by
the Employer will allow the Plan to
invest in more liquid assets with a
definite income potential rather than

incurring legal expenses toward a likely
loss of the original investment in the
Partnership Interest.

For Further Information Contact:
Ronald Willett of the Department,
telephone (202) 523-8194. (This is not a
toll-free number.)

First American Corporation
Comprehensive Employee Benefit Plan
and Trust (the Plan), Located in
Nashville, Tennessee
[Application No. L-4622]

Proposed Exemption
The Department is considering

&ranting an exemption under the
authority of section 408(a) of the Act
and in accordance with the procedures
set forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of section 406(a),
406(b)(1) and 406(b)(2) of the Act shall
not apply to the proposed transfer of a
group term life insurance policy (the
Policy) to the Plan by First American
Corporation (the Corporation), a party in
interest to the Plan, provided that in the
event the Corporation claims a
deduction on its Federal income tax
return for the transfer of the Policy, the
deduction will not exceed the fair
market value of the Policy on the date of
its transfer to the Plan.

Summary of Facts and Representations
1. The Corporation is a bank holding

company organized under the laws of
the State of Tennessee. The Corporation
established the Plan for the benefit of its
own employees and the employees of 12
of its subsidiaries that have adopted the
Plan.

The Plan,.which provides survivor
income, death, disability and health care
benefits, had 1,962 participants and
$1,983,082 in assets as of December 31,
1982. The trustee of the Plan (the
Trustee) is First American National
Bank of Nashville, a subsidiary of the
Corporation.
' 2. To be eligible for the survivor
income benefit under the Plan, a Plan
participant was required to have a year
of service and to participate in a group
term life insurance plan maintained by
the Corporation and its subsidiaries
under which the participant contributed
a fixed dollar amount per month.
Pursuant to the group term life insurance
plan, the Corporation has been the
group policyholder of the Policy number
GL-18279 issued by Bankers Life
Company of Des Moines (Bankers). The
Corporation, with contributions from its
affiliates, has made all pxemium
payments and other payments necessary
to maintain the Policy in excess of the
fixed rate of contributions made by the

participants of the group term life
insurance plan.

3. The most recent amendment to the
Plan, which became effective as of May
1,1983, adds group term life insurance
benefits to Part I of the Plan which
previously had provided for survivor
income benefits. Pursuant to this
amendment, the Plan will become the
group policyholder of a group term life
insurance policy and will pay all of the
premiums and other amounts necessary
to provide the benefits under Part I in
excess of the contributions which will
be required of those participants who
elect to participate in Part I of the Plan.
By combining the group life insurance
benefit with the survivor Income benefit,
all interest, dividends and experience
rating refund payments received on the
group insurance policy will be made to
the Plan.

In order to implement the latest
amendment to the Plan, it is proposed
that the Corporation transfer the Policy
to the Plan. Following the transfer, the
Plan would make the premium payments
on the Policy from employee and
employer contributions and would
receive all dividends, interest and
experience rating refunds onmthe Policy.

4. Reserves under the Policy amounted
to $23,763 on January 1, 1983. These
reserves for incurred but unreported
claims would be held by Bankers for 13
months following cancellation of the
Policy and at that time any remaining
reserves and the final dividends which
had accrued to the date of termination
would be paid to the policyholder. In
addition to the reserves, $105,000 is
being held by Bankers to pay future
death claims for persons who are
currently disabled. These claims are
payable whether or not the Policy is In
force. If a disabled person recovers
while the Policy is in force, the amount
being held to pay the claim is credited to
the policyholder. If the Policy is
cancelled and a disabled person
recovers, no funds revert to the prior
policyholder. Both the $23,763 reserves
and the $105,000 would transfer with the
Policy.

5. The Policy would be transferred to
the Plan at no cost to the Plan. The
Policy has no readily ascertainable-
dollar value and no attempt has been
made to place a specific value on the
Policy due to the many contingencies
involved in any value for the Policy. No
deduction would be claimed by the
Corporation for Federal income tax
purposes in connection with the transfer
of the Policy unless it were determined
by the Internal Revenue Service that the
transfer created taxable income for the
Corporation, in which case an offsetting

- 9 - - I . O
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deduction equal to the amount of such
income would be claimed. In no event
would a deduction be claimed by the
Corporation for more than the fair
market value of the Policy on the date of
its transfer to the Plan.

There are no liabilities associated
with the Policy other than the obligation,
if the Policy is to be maintained in force,
to pay monthly premiums as they
become due. The Corporation is-not
delinquent with respect to the payment
of any premium.

6. Bankers reviewed the Policy and
determined that in addition to the
reserves under the Policy which would
transfer with the Policy, there were
other advantages to the Plan in
accepting the Policy rather than
acquiring a new policy. Bankers
estimates that a new policy would have
gross retention charges of 8.9% of the
first year premium as compared with
8.7% on the Policy. Further, during the
first year of a new policy, reserve
requirements of 12% of the non-pooled
portion of the premium would be
fulfilled by-deducting the amount
required from paid premiums, thereby
reducing the amount of premium on
which dividends would be payable.

Bankers concluded that in view of the
potential cost savings if the Policy is
transferred, it is in the best interest of
the Plan and its participants and
beneficiaries for the Trustee to accept
the transfer of the Policy to the Plan.
The Trustee also considers the transfer
of the Policy to be in the best interests of
the Plan and its participants and
beneficiaries.

7. In summary, the applicant
represents that the proposed transaction
meets the statutory criteria for an
exemption under section 408(a) of the
Act because: (a) The transfer of the
Policy is a one-time transaction which
will be docu nented with Bankers; (b)
the transfer of the Policy vill result in
lower costs to the Plan in providing
group term life insurance benefits than
would result if the Plan purchased a new
group term life insurance policy; (c)
Bankers has reviewed the Policy and
determined that it would be in the best
interests of the Plan and its participants
to accept the transfer of the Policy; and
(d] the Trustee also has concluded that
the-transfer of the policy would be in the
best interests of the Plan and its
participants and beneficiaries.

For Further Information Contact- Mrs.
Mary Jo Fite of the Department.
telephone (202] 523-8671. (This is not a
toll-free number.)

Drs. Biclknore, Boyles & Steinfurth, Inc.
Employees' Profit-Sharing Plan (the
Profit Sharing Plan) and Drs. Bickmore,
Boyles & Steinfurth, Inc. Employees'
Pension Plan (the Pension Plan)
(collectively, the Plans) Located in
Dayton, Ohio

[Application Nos. D-4911 and D-4912]

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 400(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted and restrictions of section
400(a), 405 (b)(1) and (b)(2) of the Act
and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A)
through (E) of the Code shall not apply
to the cash sale of a parcel of
unimproved real property (the Property)
by the Plans to Practical Interests
Limited (PIL), a party in interest with
respect to the Plans, provided that the
price paid for the Property is no less
than its fair market value at the time the
sale is consummated.

Summary of Facts and Representations

1. The Plans are both defined
contribution plans with 13 participants
in each. As of March 31,1933, the Profit
Sharing Plan had assets of $763,125.17
and the Pension Plan has assets of
$722,803.73. The trustees of the Plans
(the Trustees) are John T. Bicanore,
M.D., John H. Bolyes, Jr., M.D., and Lee
Steinfurth, M.D. E'ich Trustee owns 25%
of the shares of Dayton Ear, Nose &
Throat Surgeons, Inc., the sponsor of the
Plans (the Sponsor). Arthur Gardikes,
M.D., a plan participant, ovms the
remaining shares of the Sponsor. The
Trustees have the right to direct the
investment of the Plans' assets.

2. On July 28, 1978, the Plan purchased
the Property from Scott K- Cappel, an
unrelated party with respect to the
Plans, for investment purposes. On the
same date, Dr. Boyles purchased an
adjacent parcel of real property from
Mr. Cappel.1 The Plans paid $40,000 in
cash for the Property with each Plan
paying one-half of the purchase price
and receiving a one-half interest in the
Property. Since the purchase, the Plans
have paid $1o,286.89 in real estate taxes.
The Plans have Incurred no other
holding costs with respect to the

IIn this proposed exemption. the Dcpartnmait
expresses no opinion as to w.hether the PlinY
acquisition or holding of the Property vioLttes any
provision of Part 4 of Title I of the Act.

Property. The Property has produced no
income for the Plans.

3. The Property has appreciated an
average of 4.5% per annum since it was
purchased. The assets of the Profit
Sharing Plan, excluding its share of the
Property, have appreciated an average
of 10.7% per annum. The assets of the
Pension Plan, ekcluding its share of the
Property, have appreciated an average
of 10.9T per annum. The Plans desire to
convert the Property into cash in order
to invest in assets that will provide a
higher rate of return.

4. Accordingly, the Plans propose to
sell the Property for 550,000 in cash to
PIL PIL is a partnership which is owned
one-third by Dr. Boyles, one-third by Dr.
Steinfurth, and one-third by Dr.
Gardikes. On August 22,1983, Donald E.
Stout, MIAI, appraised the Property and
determined that the fair market value of
the Property as of that date was $50,000.
With respect to the property owned by
Dr. Boyles which is adjacent to the
Property, in a letter dated January 27,
1984, Mr. Stout states that the value of
assemblage does not exist to any degree
in this instance because the developer
platted the individual lots equal to the
optimum size for whatever
improvements would normally be
constructed in this development. The
Plans will incur no costs with respect to
the sale of the Property to PIL.

5. In summary, the applicant
represents that the proposed transaction
meets the statutory criteria for an
exemption under section 403(a) of the
Act because: (a) The sale wvill be a one-
time transaction for cash; (b] the sales
price of the Property was determined by
an independent appraiser, and (c] the
sale will enable the Plans to divest
themselves of a non-income producing
asset which is appreciating at a lower
rate than the other assets of the Plans.

For Further Information Contact:
David M., Cohen of the Department,
telephone (202) 523-8571. (This is not a
toll-free number.)

Pitometer Associates, Inc. Profit Sharing
Plan (the Plan) Located in New York,
Now York
[Application No. D-5129]
Proposed'Zxemption

The Department is considering
granting an exemption under the
authority of section 403(a) of the Act
and section 4975(c](2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28,1975). If the exemption is
granted the restrictions of section 406a),
406 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
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of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code shall not apply to the making of
loans (the Loans) by the Plan under the
terms of a loan commitment (the Loan
Commitment) of the lesser of $250,000 or
an amount not to exceed 25 percent of
the net assets of the Plan, to Pitometer
Associates, Inc. (the Employer),
provided the terms and conditions of the
Loans are at least as favorable to the
Plan as those obtainable in an arm's
length transaction with an unrelated
party.

Temporary Nature of Exemption: This
exemption is temporary in nature and
will expire ten years after the date of the
grant.

Summary of Facts and Representations

1. The Employer is an engineering firm
which has engaged in business
throughout the world since 1904. The
Employer specializes in waste water
and trunk main surveys, water
distribution studies and water
measurement and special hydraulic
investigations. The Employer maintains
its principal offices at 100 Church Street,
New York, New York.

2. The Plan is a non-contributory
profit sharing plan that was established
by the Employer on December 27,1945
for the benefit of the Employer's eligible
employees and their beneficiaries. As of
December 31, 1982, the Plan had 43
participants and total assets of
$1,460,858. The trustees of the Plan (the
Trustees), who serve as directors or
officers of the Employer, are Messrs. G.
Brewster Cole, William F. H. Gros and
William D. Hudson. The Trustees make
investment decisions for the Plan.

3. Over the past several years, the
Employer has found it necessary to
enter the credit market on a short term
basis to meet part of its cash flow needs
at certain times of the year. These
periods generally coincide with the
payment by the Employer of pefiodic
bonuses to its employees, or the
unexpected arrival of other
extraordinary expenses. To offset its
cash flow needs, the Employer has
entered into loans with third party
lenders. Typically, these loans have
been made at the prime rate or one-half
of one point over the prime rate and
have been repaid by the Employer
within a six month period.

4. To pay the expenses incident to the
operation of its business, the Employer
requests an exemption that will allow it
to borrow amounts, which when
aggregated with other Loans to the
Employer that are outstanding, represent
the lesser of $250,000 or 25 percent of the
net value of the Plan's assets. The Loans
will be drawn in varying amounts by the

Employer. Any such Loans will be
repaid within five years. No Loan
entered into under the Loan
Commitment will be made or continued
ten years from the date of the grant of
this exemption.

5. The Loans will carry interest at the
rate of one percent above the prime rate
charged by the Irving Trust Company
(Irving) of New York for similar-type
loans. In addition, the interest rate will
feature a floor of ten percent per annum.
Mr. John Kilminster (Mr. Kilminster),
who will serve as the independent
fiduciary for the Plan in monitoring the
Loans, will have the discretion'to adjust
the interest rate on a quarterly basis as
of the first day of each quarter following
the date of the making of a Loan. Mr.
Kilminster will be empowered to adjust
the interest rate upward and in excess
of one percent over Irving prime if the
circumstances dictate an increase is
required. However, Mr. Kilminster will
not have the power to reduce the
interest rate below the 10 percent level.

6. As documentation of the
transaction, the Plan, the Employer and
Mr. Kilminster will enter into a loan
agreement (the Loan Agreement) that
will set forth the terms and conditions of
the Loans as well as the rights of the
parties. To evidence each of the
Employer's Loans under the Loan
Agreement, a separate promissory note
will be issued. The note will require
repayment over a period of no longer
than five years in equal quarterly
payments of principal plus accrued
interest. Each note may be prepaid in
whole or in part at any time and will not
subject the Employer to a penalty or
premium.

7. The Loans will be secured by a first
security interest in all of the accounts
receivable (the Receivables) of the
Employer. The Plan's security interest in
the Receivables will constitute a
continuing general lien on all such
Receivables, including those arising or
coming into existence after the date the
Loan Commitment is executed until the
Loans are paid in full. The Plan's
security interest in the Receivables will
be granted pursuant to a security
agreement and UCC financing statement
which willbe executed and filed with "
the New York Secretary of State. At all
times, the value of the collateral will
exceed 150 percent of the outstanding
balance of the Loans. If the value of the
collateral falls below 150 percent of the
outstanding balance of the Loans, Mr.
Kilminster will require that the
Employer pledge additional security,

8, A description of the Employer's
Receivables has been provided by Mr.
John W. Lappin (Mr. Lappin), the
Employer's accountant. Although Mr.

Lappin describes both firm and unbilled
Receivables in his letter to the
Department dated November 10, 1983,
the Employer has represented that It will
pledge only firm Receivables as security
for the Loans.

In his letter, Mr. Lappin states that In
1981, the Employer's balance sheet
reflected year-end Receivables of
$721,155 which included unbilled
Receivables of $165,991. In 1982, Mr.
Lappin represents, the year-end figureo
were $535,063 including unbilled
Receivables of $143,354. Mr. Lappin
explains that the figures for both years,
including the unbilled amounts, are
placed on the Employer's books after
field work required on any given
contract has been completed and the
right to receive payment is firm.
According to Mr. Lappin, the unbilled
Receivables represent the final
payments to be made under a given
contract and are the equivalent of a"retainage" which is customary in most
engineering and' construction contracts.

Mr. Lappin also states that
historically, th6 Employer's Receivables
are very secure since the Employer's
clientele consists largely of
governments, municipalities and public
authorities. During the year 1981, Mr,
Lappin represents that the Employer
collected the Receivables in full on tle
average, within 60 days of the time they
were due. In 1982, Mr. Lappin states that
the collection period was reduced to an
average of 45 days.

9. As discussed above, Mr. Kilminster,
an attorney having experience In the
areas of estate administration and
taxation and who has no present
relationship with either the Plan or the
Employer, has agreed to serve as the
independent fiduciary for the Plan with
respect to approving, enforcing and
collecting the Loans. Mr. Kilminster's
appointment is set forth In the Loan
Agreement. In addition to the
independent fiduciary duties described
previously, Mr. Kilminster will have
authority and responsibility for: (a)
Reviewing Employer and Plan financial
statements; (b) approving or
disapproving amounts drawn by the
Employer; (c) requesting and receiving
monies from the Trustees for the
purpose of making disbursements to the
Employer or paying fees or expenses; (d)
obtaining and holding promissory notes
and other documents; (e) collecting
principal and interest payments on the
Loans; (f) enforcing collection on the
promissory notes and the secured
party's rights; (g) accelerating any Loan
if default occurs under a promissory
note, the security agreement or the Loan
Agreement or If the conditions of the

I ° ° ° • ........
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exemption- are nat satisfied or
maintained; and (h) taking any steps
that are necessary to protect the
interests of the Plan.

Mr. Kilminster states that he intends
to treat each request by the Employer
for a Loan as a separate transaction. He
indicates he would feel constrained to
approave these requests unless the
circumstances which might affect the
Employer's financial position and past
loan history are not flly examined. He
also states that whenever any Loan is
proposed- (or white any earlier Loan
remains outstandingJ he will
periodically confirm that the position of
the Receivables has not changed in any
material way that may be detrimental to
the:Plan's security.

Mr. Kilminster states that he has
reviewed the exemption application and
the various documents that are to be
executed at the time any individual
Loan is undertaken. Based on the terms
set forth therein, he considers the Loans
to began appropriate and suitable
investment for the Plan and its
participants and beneficiaries. He also
feels that there are adequate safeguards
to ensure that the Plan will be fully
protected.

Among the factors considered in
determining the suitability of this type of
investment for the Plan, Mr. Kilminster
states that he has examined the overall
investment portfolio of the Plan and its
cash flow need as reflected in the Plan's
balance sheets for the years 1979-1982.
Since thL Plani's portfolio consists
basically of stocks and bonds of a high
investment quality, Mr. Kilminster
asserts that the Plan's cash flow needs
are very limited. In view of this
situation, he thinks the addition of the
Loans will comport very well with the
basic diversification and investment
scheme of the Plan since the notes to be
given are in many respects similar to the
corporate bonds already maintained in
the Plan's portfolio. In fact. he states,
they will add a desired element since
they will be of relatively short duration
and thus Plan assets will not be locked
into a specified interest rate for
extended periods of time.

In addition, Mr. Kilminster regards the
interest rate that each promissory note
will bear to be in the Plan's best interest
because it is higher than what is
available in the marketplace for
investments of a comparable grade. He
states that he has examined the
Employer's Receivables and shares Mr.
Lappin's opinion that the Receivables
are an appropriate form of collateral. He
thinks the Receivables will render the
Plan fully secure in the event of a
default on any Loan.

Mr. Kilminster also hs.:ez the 25
percent limitation on the amcunt of the
Plan's assets that can bc borrcv:cd and
the Plan's first cccu- ity intcrest in the
Receivables are adequata and prudent
safeguards which fully pratect the Plan.
Additional safeguaz', U%?l-. Mirs-inster
notes, are provided to the Plan in the
powers afforded him ra Lk2iniapendznt
fiduciary.

10. In summary it ib reprascnt:d that
the proposed transaction vill ca tfy the
statutory requiramento for am exomption
under section 408(a) of thaAct becausa:
(a) The Loans will be apyrovcd and
administered by Mr. Kilminster. who
will monitor the Loano and also be
authorized to protect the interestsof the
participants and beneficiaries of the
Plan; (b) the Loans will be secured by a
first security interest in all of the
Receivables of the Employer (c) any
Loan made under the Loan Agrement
will be limited to five years' duration;
and (d) the Loans will at no time exceed
25 percent of the assets of the Plan.

For Further Information Contact- Ms.
Jan D. Broady of the Department.
telephone (202) 5-8971. (This is not a
toll-free number.]

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party iminterest or
disqualified person from certain other
provisions of the Act and/or the Cede.
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section M41
of the Act. which among other thins
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act- nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) Before an exemption may be
granted under section 403(a) ol the Act
and/or section 4975(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan;

(3] The proposed exemptions, if
granted, will be supplemental to. and
not in derogation of, any other

pr3--i*,n of te Act anor t1e Code,
inslucnig statutory or c.-L-jstrat-ve
exemzns anr transicnal rules.
Furthermore, the fact C-at a transaction
is ";;_ct to cm ad raltrflva or
statutor e:emptlon is not dispositive of
whalwz the tra.sacticir is in fact a
prohi :t.d tzanr3acton: and

(41 The prcp~sed exemptions, if
granted. will be subject to the expresg
condition that the material facts and
representations containedizeach
application are true and complete , anct
that e-_-h apil:cation aca-ratey
descrtio aR mati'4r' t tom of the
transaction which is the suLs-zt-: of the
exemption.

Signed at Washington. D.C, this 27th day
of March 1234.
Elliot L Danel.
A dtin g Assistant A dmiisratorforFiduciary
Standarda, Offic qfPenmf= aad .eIfcre
BerfitPzrrar. U.-Dep5 e , La_-.
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NATIONAL AEROiJAUTICS AND

SPACE ADMINISTRATION

[84-281

NASA Advisory Council, Space
Applications Advisory Cofmittee;
f.,oetlng

AG2!r!Y: Natenal Aeronautics and
Space Administration.
ni-nc.i Notice of meeting.

SU'.ARv. In accordancewith, the
Federal Advisory Committee Act. Pub.
L 92-43, as amendecL the National
Acronautics and Space Adminishfaic-
annrunces a forthcomingmeetfhiof'the
NASA Advisory Council Space
Applications Advisory Committee.
Informal Advisory Subcommittee on
Microgravity Science and.Applications.
oA'r72 AIOI. T1IApril 21.9 a1m. to 5
p.m.
ADDRESS: Nal onal A em.ti-s and
Space Adm.rstration.Raa A22_B. COO.
Independence Avenue SW..
Wcshrton. D.C. 20545.
FORFU. : . :- -- 'I2 L

"  -

Dr. Dudley.G. McConnell. Code E,
Nationa] Asnantics =d Space
Admirdstratisn. Washing j=r D.C. 20545

rUFrLE7.1ENTARV i !FO~R*ATiON: The
Informal Adn3ory Subcommittee on
Micro gavlty Science and Applications
will met to develop a position paper for
microgravity science and applications.
The Subcommittee chaired by Dr. Robert
F. Sekerka. is comprised of five
members
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The meeting will be open to the public
up to the seating capacity of the room
(approximately 10 people including the
Subcommittee members and
participants). The meeting has been
scheduled for this date to coincide with
an already-scheduled meeting of the full
NAC Space Applications Advisory

'Committee to be held on April 3 and 4,
1984.

Type of Meeting: Open.
Dated: March 26, 1984.

Richard L. Daniels,
Deputy Director, Logistics Management and
Information Programs Division, Office of
Management.
[FR D- 84-5 Filed 3-29-.4: 145 am]
BILLING CODE 7610-0-UM

(04-29]

NASA Advl.ory Council, Space
Applications Advisory Committee;
PMeeting
AGENCY: National Aeronautics and
Space Administration.
ACTIOJ: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L. 92-463, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Space
Applications Advisory Committee,
Informal Advisory Subcommittee on
Remote Sensing.
DATE AND TIME: April 4,1984, 1 p.m. to 3
p.m.
ADDRESS: National Aeronautics and
Space Administration, Room 226B, 600
Independence Avenue, SW.,
Washington, DC. 20546.
FOR FURTHER INFORMATION CONTACT.
Dr. Dudley G. McConnell, Code E,
National Aeronautics and Space
Administration, Washington, DC. 20546
(202/453-1420).
SUPPLEMENTARY INFORMATION: The
Informal Advisory Subcommittee on
Remote Sensing was established to
investigate the details of the NASA
program in remote sensing on behalf of
the Committee and report its findings to
the Committee. The Subcommittee
chaired by Mr. Ernest L. LaPorte is
comprised of four members.

The meeting will be open to the public
up to the seating capacity of the room
(approximately 10 people including the
Subcommittee members and
participants). The meeting has been
scheduled for this date to coincide with
an already-scheduled meeting of the full
NAC Space Applications Advisory
Committee to be held on April 3 and 4,
1984.

Type of Meeting: Open.
Agenda:
April 4,1984
1 p.m.-Review the Earth Radiation

Budget Experiment.
2 p.m.-Review the Upper

Atmosphere Research Satellite program.
3 p.m.-Adjourn.

Richard L. Daniels,
DeputyDirector, Logistics Management and
Information Programs Division, Office of
Management
[FR Doec. 84-8505 Filed 3-29-4: &.45 am]
BILNG CODE 7510-01-M

NATIONAL FOUNDATION OF THE

ARTS AND THE HUMANITIES

Office of the General Counsel

Humanities Panel Eeetings

AGENCY:. National Endowment for the
Humanities.
ACTION: Notice of Meetings.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
-(Pub. L. 92-463, as amended), notice is
hereby given that the following meetings
will be held at the Old Post Office, 1100
Pennsylvania Avenue NW., Washington,
D.C. 20508:

1. Date: April 18-19, 1984.
Time: 8:30 a.m. to 5:30 p.m.
Room: M-07.
Program: This meeting will review

applications submitted for the Humanities
Projects in Museums and Historical
Organizations Program. Division of General
Programs, for projects beginning after
October 1, 1984.

2. Date: April 19-20, 1984.
Time: 9:00 a.m. to 5:30 p.m.
Room: 430.
Program: This meeting will review

applications submitted for Special Projects/
Programs Development Programs, Division of
General Programs, for projects beginning
after October 1, 1984.

3. Date: April 25,1984.
Time: 8:30 a.m. to 6:00 p.m.
Room: 315.
Program: This meeting will review Summer

Seminars for College Teachers applications
in Politics and Society, submitted to the
Division of Fellowships and Seminars, for
projects beginning after May 1,1985.

4. Date: April 26 1984.
Time: 8:30 a.m. to 6:00 p.m.
Room: 315.
Program: This meeting will review Summer

Seminars for College Teachers applications
in History II, submitted to the Division of
Fellowships and Seminars, for projects
beginning after May 1, 1985.

5. Date: April 26-27,1984.
Time: 8:30 a.m. to 5:00 p.m.
Room: 415.
Program: This meeting will review

applications submitted for the Humanities
Panel in Media, Division of General

'Programs, for projects beginning after
October 1, 1984,

6. Date: April 27, 1984.
Time: 8:30 a.m. to 6:00 p.m.
Room: 315.
Program: This meeting will review Summer

Seminars for College Teachers applicatlons
in English and American Literature,
submitted to the Division of FellowshIps and
Seminars, for projects beginning after May 1,
1985.

7. Date: April 30. 1984.
Time: 8:30 a.m. to 6:00 p.m.
Room: 315.
Program: This meeting will review Summer

Seminars for College Teachera applications
in the Arts, submitted to the Division of
Fellowships and Seminars, for projects
beginning after May 1, 1985,

The proposed meetings are for the
purpose of panel review, discussion,
evaluation and recommendation on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1905, as
amended, including discussion of
information given in confidence to the
agency by grant applicants. Because the
proposed meetings will consider
information that is likely to disclose: (1)
Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential; (2)
information of a personal nature the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy; and (3) Information
the disclosure of which would
significantly frustrate Implementation of
proposed agency action, pursuant to
authority granted me by the Chairman's
Delegation of Authority To Close
Advisory Committee Meetings, dated
January 15,1978, 1 have determined that
these meetings will be closed to the
public pursuant to subsections (c) (4), (6)
and (9)(B) of section 552b of Title 5,
United States Code.

Further information about these
meetings can be obtained from Mr.
Stephen J. McCleary, Advisory
Committee Management Officer,
National Endowment for the
Humanities, Washington, D.C. 20500, or
call (202) 788-0322.
Stephen J. McCleary,
Advisory Committee Manogement Officer.
(FR Doe. 84-MS* Filed 3-29-CA: 1145 am)
BILLING CODE 753a-014-1

NATIONAL SCIENCE FOUNDATION

Advisory Panel Social and
Developmental Psychology; Meoting

In accordance with the Federal
Advisory Committee Act, as amended,
Pub. L. 92-463, the National Science
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Foundation announces the following
meeting:

Name: Advisory Panel for Social and
Developmental Psychology.

Date and Time: April 18-20,1934:9:00 a.m.
to .0U p.m. each day.

Place: Room 338, National-Science
Foundation, 1800 G Street. NW., Washington,
D.C.

Type of Meeting: Part Open-Open April
19-9:00 a.m.-11:00 a.m. Closed April 18-
9:00-5:00. Closed April 19--11.00--5:00.
Closed April 20-9:00-5.-00.

-Contact Person: Dr. Jean B. Intermaggio,
Program Director for Social and
Developmental Psychology, Room 32,
National Science Foundation. Washington.
D.C. 20550, telephone/202-357-9485.

Summary Minutes: May be obtained from
the contact person as listed above.

Purpose of Advisory Panel: To provide
advice and recommendations concerning
support for research in Social and
Davelopmental Psychology.

Agenda: Open-April 19, 9:00 a.m.-11:00
aim. General discussion of research trends
and opportunities in Social and
Developmental Psychology.

Closed-to review and evaluate research
proposals as part of the selection process for
awards.

Reason for Closng: The proposal being
reviewed include information of a proprietary
or confidential nature, including technical
information; financial data, such as salaries;
and nersonal information concerning
individuals associated with the proposals.
These matters are within exemptions (4) and
(6) of 5 U.S.C. 552b(c).Government in
Sunshine Act

Authority to Close Meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of Section 10(d) of Pub. L 92-463. The
Committee Management Officer was
delegated the authority to make such
determination by the Director. NSF, on July 6.
1979.

Datad-March 26, 1984.
M. Rebecca Winkler,
Committee Management Coordinator.
FR DocrS4-.555Fied3-9- &45 aml
BIL.ING CODE 7551-31.-

DOE/eSF E'uclear Science Advisory
Committee; Open MKeeting

In accordance with the Federal
Advisory Committee Act. Pub. L 92-463,
the National Science Foundation
announces the following meeting:

Name: DOE/NSF Nuclear Science
Advisory Committee.

Date, Time and Place: April 16,1984-9:00
a.m.-&00 p.m., Bldg. 26, Room 414, Laboratory
for Nuclear Science and Engineering,
Massachusetts Institute of Technology,
Cambridge, Massachusetts. -

April 17,1984-9:00 a.m.-4:30 p.m.,
Conference Room, Bates Linear Accelerator,
Middleton, Massachusetts.

Type of Meeting: Open.

Contact Person: Dr. Harvey B. WHtt" d.
Head. Nuclear Science Section. National
Science Foundation. Washlngton.D.C. 0.1,
202/357-7-93.

Summary Minutea May b2 obtained f-am
Ms. Dawn Frohlich. Phyyfc Di"v1me.
National Science Foundeton.W'ahir3t
D.C. 2350.

Purpose of Committee: Ta rratide advice
on a continuing basis to both DOE andlNSF
on the management of and long range
planning for basic nuclear calence In the
United States.

Agenda:

April 16,1931-9C, O.m.-.6:OO p.m.

Presentations and discuscions concerning
the physics opportunities that can be
addressed with a relativistic heavy ion
collider facility. A round table/panel
discussion of the accelerator performance
criteria neceesary for execution of the highest
priority lines of research.

April 17, 1984-9:60 a.m.-4*jip.m.

Continuation of above discussions, tour of
Bates Facility. Subcommittee activities, and
other business.

Dated: March 26,1934.
ML Rebecca WinkMer,
CommitleeManogement Coordinator.

[FR D=.c rA-esLo ri! 3-23-CA; IM5 am
BILWNG CODE 7555-01-

Advisory Panel for Ecology; Moating

In accordance with the Federal
Advisory Committee Act, as amended.
Pub. L. 92-463. the National Science
Foundation announces the following
meeting:

Name: Advisory Panel for Ecolo,y.
Date and Time: April 16 and 17,1_93--30

a.m. to 5:00 p.m. each day.
Place: Room 1141, National Science

Foundation, 1E0 G St., NW. Washington.
D.C. 26550.

Type of'Meeting: Closed.
Contact Person: Dr. Nancy L Stanton.

Program Director, Ecology (202] 357-0734,
Room 1140, National Science Foundation.
Washington. D.C. 26320.

Purpose of Panei To provide advice and
recommendations concerning suppo for
research in ecology.

Agenda: Review and evaluation of research
proposals and projects as part of the
selection process of awards.

Reason for Closing: The proposals being
reviewed include information of a propretary
or confidential nature, including technical
information; financial data. such as sa Lares:
and personal information concerning
individuals associated with the proposals.
These matters are within exemptiona (4) and
(6) of s U.S.C. 532b(c], Government In the
Sunshine AcL

Authority to Close Meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of Section 10(d) of Pub. L 92-453. Th2
Committee Management Officer was
delegated the authority to make such

determinations by thefDirectorNSF. on July
0, 1979.

Datcd: March , 1934.
M. cP!.cza Wn -dar,
C2,=rrf [cz u .m a entCordiator.

NA'TsCAL TrAISPO TATIO N
SAITETY MOARD

AvcllaMfity of Ropor q,
Recommendoaions and Rcponses

Rcport Issucd-
MarineAccidntR w*rf ammrng ofthe

PByou StcI Company Pier Facility Two Lffes
S uth ofLaplace. Louiilaaby the Dutch
Bolk Carrier M/V AMS"VOORN,
Scetember 2, 1393Z WrSBSIMAR:-e3J 0
t.nTIS Order No. P&IS-91M431.

Merite2 Accident Repo-Lf Ramming of the
Poplar Street Bridg-p by the Towboat MIV
CITY OF GRE VILME and its Four-Barge
Tow. St. Louis. issouri. Aprnf?1233 (NISB/
MAR-83110) (NTS Order No. PBZ3-91e410J.

Marine Acca2-nl ReporL" Sinking of the
Charter Fichi Beat JOAN LA PIE II Off
Manasquan Irlet, New Jersey, on October 24.
1252 (NTSBMAR-84102 (NTIS Order No.
PBPB1-914021.

High:s'ay Accfdent Report- Multiple
Vc-de Collision and Fire&Under Limited
Visibility conditions. Interstate Route 75. at
Ocala. Florida. February 28,-n33 (NTSB[
HAR-M3 04 (KTIS Order No. P3I-91-162041.

Roilraad Accident Reportr Derailment of
Burlington Northern Railroad Company
Freight Train No. M.TC-0718. near CrI stal
City. Missouri. July 18,1933 NTsIRIA-R--4[
0) (NTIS Order No. PS4-M96301).

Raircad Accident ReportL- Brief Formal
Issua Number 2-1932 (NrSBtRAB-31/0
(NTIS' O.'der No. PBS3-91726.

RaflmodAcident Heportrs Brief Fomal
lsue Number Z-1932 (NTsIRAB-84f0M1
(NT IS Order No. PEB--920 1.

Notc-Rports mry be o-derad from the
National Tee!.rdtnfo.r"ma_ Sea-ice;, 52:3
Po:t Roal Road. Spin E l-irginia22191.
for a fee coverina tha ct ot pzinting, maiing,
handlinT, and maintenance. Far infarmatian
on reports call 70-M7-46,0 and to order
subscriptions to reports ca11703-437-4639.

Recommendations to
A vi tio n-Federal Avlation

AdripistLraian: Feb. 2L A- -7: In
conjunc0on with the United Kingdom. Civil
Aviation Authorities, evaluate Rolls-Royce
Modification 1733 end 1712 aprasented in
Rolls-Royce Dart Acro Enina Serice
Bulletih Numb era Da-72--423 and Da-T2-413,
r, pectiely, for modification of flame tuba
sunsion ,yateima in RollsRoyca Dazt 50
and 5.0 series cn7,ines to dtermina wiichof
these modifications are appropriate for
mandatory installation. Upan completion of
t%s reyiew. require the Installation of the
appropriate modification in applicable Rolls
Royce Dart 52 and 53ea-sries turboprop
engines at the earliest feasible date.Feb. ar
A-4,1-10. Issue an Airvorthiness Alert
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(Advisory Circular 43-16) to operators of
Piper model PA-28 airplanes advising of the
hazard of operating high-time engines in very
cold weather conditions without
winterizatfon kits on crankcase breather
lines. A-84-11: Evaluate the design of
crankcase breather line installations of all
Pipet model 28 airplanes and piper models
with similar engine i'stallations to determine
the need to provide icing protection on
crankcase breather tubes for cold weather
operations, and take appropriate action to
initiate a retrofit of those models of airplanes
that need such protection. Feb. 8. A-84-12:
Require that after December 3,1984, only
devices which meet the standards of TSO-
C69a will be acceptable for installation on
newly manufactured airplanes which are to
be equipped with passenger evacuation
,devices. A-84-13: Specify a date by which
airplane passenger evacuation devices'which
do not meet the standards of TSO-C69a must
be taken out-of-service or upgraded to meet
the standards of TSO-C69a. Mar. 14: A-84-
14: Issue an air carrier maintenance bulletin
to emphasize: (1) the need for air carrier
airworthiness inspectors to require during the
certification process that the air carrier's
manuals and maintenance organizational
structure conform to regulatory requirements
regarding the separation of maintenance and
inspection functions, and (2) the need to
conduct surveillance in a manner that will
verify that the air carrier is performing
maintenance/inspections functions and
duties in accordance with the requirements.

A-B4-15-: Issue air carrier maintenance and
operations bulletins to emphasize to air
carrier airworthiness and operations
inspectors the regulatory requirements
related to the recording of mechanical
irregularities in aircraft maintenance logs and
the need for proper surveillance to confirm
conformity with the requirements, including
scrutiny of aircraft maintenance logs and
other maintenance records to verify that
applicable maintenance corrective actions
correlate to mechanical irregularities
recorded by flightcrews in the aircraft
maintenance logs. Mar. 9:A-84-18: Extend
the terms of FAA Order 8440.5A Section 5,
Waiver of Section 91.79(a) and Cc), Motion
Picture and Television Flight Operations
Manual, to require an FAA-approved flight
operations manual for all types of aircraft.

Highway-Motor Vehicle Manufacturers
Association: Feb. 23: H-8 : Review current
state-of-the-art technology related to motor
vehicle fuel systems and determine which
elements of that technology might be used in
the design, engineering, placement in the
vehicle, and protection of fuel system
components to reduce breaches of the fuel
system and to minimize fuel spillage if the
fuel system is breached. Consider high-speed
impacts and underride/override impapt
dynamics in selecting effective
countermeasures. H-84-4: After selecting the
technology to enhance fuel system integrity,
strongly encourage all Association members
to employ that technology in the manufacture
of motor vehicles.

Marine--Saint Lawrence Seaway
Development Corporation: Feb. 8. M-84-1:
Establish a lighted range at Point Vivian for
the channel centerline between Comfort

Island Shoal and Pullman Island Shoal. M-
84-2. Restrict large vessels from attempting to
meet and pass at night in the Saint Lawrence
River, American Narrows Channel, between
Comfort Island Shoal and Pullman Shoal until
a lighted range can be established on Point
Vivian which accurately delineates the
centerline of the channel between those
shoals. M-84-3: Publish in suitable form for
use by mariners the available Saint Lawrence
River current and velocity survey
measurement data, and update such
information as additional survey data
become available.

Railroad-Burlington Northern Railroad
Company: Feb. 21: R-84-4: Issue instructions
which embody the guidelines of the
Association of American Railroads, the
Federal Railroad Administration, and the
Railway Progress Institute Track Train
Dynamics program for train makeup to those
personnel who are involved in the makeup of
trains and provide training in the
instructions. R-84-5: In stituations where
train makeup does not conform with the
guidelines of the Association of American
Railroads, the Federal Railroad
Administration, and the Railway Progress
Institute Track Train Dynamics program,
advise train engineers so that they can take
compensating action in handling the train.
Feb. 22: R-64-8: Revise and enforce
inspection and maintenance requirements for
maintenance-of-way cars to be moved in
revenue freight trains to make the cars
suitable for safe operation up to the
maximum speeds at which the cars ill be
operated. R-84-9: Revise the procedure for
the issuance and cancellation of a restricting
train order due to high ambient temperatures
to require that the order be issued for a
specific restricting speed and be cancelled by
the dispatcher when the ambient temperature
falls below a predetermined level.

Association of American Railroads: Feb.
21: R-84-6: Advise its members of the
consequences of improper distribution of
loaded and empty cars in trains as illustrated
by the derailment on the Missouri Pacific
Railroad on July 25, 1981, near Jacksonville,
Texas; the derailment on the Illinois Central
Gulf Railroad on September 28,1982, near
Livingston, Louisiana; and the derailment on
the Burlington Northern Railroad on May 6,
1983, near Hallet, Oklahoma. R-84-7. Form
an Advisory Committee to develop a
methodology for the practical application in
railroad operations of the guidelines on train
makeup, train handling, and engineer training
developed in the joint Association of
American Railroads, Federal Railroad
Administration, Railway Progress Institute
Track Train Dynamics program. Feb. 22: R-
84-11. Urge its member railroads to review
and revise as necessary their procedures for
inspecting, maintaining, and operating
maintenance-of-way cars to be moved in
revenue freight trains so as to preverit
accidents similar to that which occurred near
Crystal City, Missouri, on July 18,1983. R-84--
12: Notify the Safety Board of the results of
the reviews by its member railroads of their
procedures for inspecting, maintaining, and
operating maintenance-of-way cars to be
moved in revenue freight trains. Mar. 15. R-
84-13. Immediately advise romhber railroads,

shippers, and receivers that handle
hazardous materials in tank cars of the
accident at Baton Rouge, Louisiana, on July
30, 1983, and of the subsequent findings
regarding improperly positioned excess flow
valves for protection against an undesired
outward flow of hazardous materials from
tank cars during loading, unloading,
maintenance, or repair operations, R-04-14:
Immediately issue a service bulletin to all
Association of American Railroads-certified
facilities emphasizing the need to verify the
proper installation, maintenance, and tesling
of excess flow valves on tank cars,

Federal Railroad Administration: Feb, 22:
R-84-1O: Require that maintenance-of-way
cars meet the Railroad Freight Car Safety
Standards or, in the alternative, impose
operating restrictions on maintenance-of-way
cars being moved in revenue freight trains to
compensate for the actual mechanical
condition of the cars. Mar. 15: R-84-16:
Immediately initiate inspections of tank cars
equipped with excess flow valves to
determine the extent to which these tank cars
may have improperly positioned excess flow
valve seats, determine the cause of deficient
conditions found, and require correction of
deficiencies before inspected tank cars are
returned to service.

Chemical Manufactur~rs Association: Mar.
15:R-84-6: Immediately advise Its members
of the hazardous materials accident at Baton
Rouge, Louisiana, on July 30,1983, and of the
subsequent findings regarding improperly
positioned excess flow valve seats, and alert
them not to rely upon tank car excess flow
valves for protection against an undesired
outward flow of hazardous materials from
tank cars during loading, unloading,
maintenance, or repair operations,

The American Short Line Railroad
Association: Mar. 19. R-84-10: Immediately
advise its members of the hazardous
materials accident at Baton Rouge, Louisiana,
on July 30, 1983, and of the subsequent
findings regarding improperly positioned
excess flow valve seats, and alert them not to
rely upon tank car excess flow valves for
protection against an undesired outward flow
of hazardous materials from tank cars during
loading, unloading, maintenance, or repair
operations.

Pipelin-Municipality of Anchorage,
Alaska: Mar. 22: P-84-5: Require contractors
and other persons who perform excavation
activities to notify, at least 48 hours In
advance of beginning excavations, operators
of nearby underground facilities either by
contacting each operator or by providing
notice to a one-call excavation notification
system. P-8-": Encourage and assist
operators of underground facilities In the
Anchorage area to develop and Implement a
one-call excavation notification and damage
prevention system.

Note.-Single copies of these
recommendation letters are available on
written request to: Public Inquiries Section,
National Transportation Safety Board,
Washington, D.C. 20594. Please include
recommendation number in your request.
Copies of recent recommendations are free of
charge while supplies last. Recommendations
that must be photocopied will be billed at a

Federal.... ..... Reie o.4,N .6 ria ac 0 18 oie
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cost of 14 cents per page ({Sl minimum
charge).

Recommendation Responses From

Aviation-FederalAviation
Administration: Feb. 23: A-83-61: Is
investigating the susceptibility of the
hydraulic tubing in Fairchild (Swearingen)
airplanes to stresss of fatigue cracking. Afar.
15:A-81-100: The main cabin door markings
of Nord 262 aircraft, operated by certificated
air cdrriers, conform to those described in the
flight attendant's manual. Mar. 13: A-83-56:
Is conducting a special certification review of
Mitsubishi MUL-2 airplanes. Mar. 15: A-82-
13a" February 1984 issue of the General
Aviation -Airworthiness Alerts (Advisory
Circular 43-16) emphasizes the proper
maintenance and inspection of mixture
control linkage assemblies of general aviation
airplanes.

Highway-Federal High way
AdrImnistration: Feb. 17H-81-54: Efforts to
expedite, complete, validate, and increase the
use of barrier impact computer simulation
programs are underway. Afar. 5: H-78-2.
Specifications for the design of dolphins,
fenders, and other energy-absorption and/or
vessel redirection devices for the protection
of both bridge and vessel during an
accidental impact have been developed by
the Coast Guard through a research contract
and have been submitted to FHWA for
further action. Aar. 19:. H-82-51: The issue of
distance gap between the end of railroad-
highway crossing gates and the middle of the
road is addressed in the Tariff Control
Devices Handbook issued in November 1933.
H-83-5. Is studying the use of median
barriers and channelizing devices at
railroad/highway grade crossing to deter
motorists from driving around lowered
railroad crossing gates.

Rhode IslandDepartment of
Transportation: Feb. 17- H-83-51, Will
provide information on the misuse of child
safety seats to persons who instruct seat
users on the use these seats.

Washington State Superintendent of Public
Instruction:.-Feb. 17. H-83-67: Will require
that any schoolbus interior that is refurbished
must be done so in compliance with Federal
Motor Vehicle Safety Standard 222.

American Association of Mfotor Vehicle
Administrators: Feb. 21: H-84-2- Checked
various State driver manuals and some
privately issued ones and did not find any
information about driving in smokes of any
kind-either natural or chemical. Will discuss
the smoke problem at it International Driver
License, Driver Control Workshop.

State of New Jersey. Feb. 22.- H-82-18: The
Conference of Northeastern Governors
passed a resolution calling for a uniform
regional minimum drinking age at its
December meetng. Raising the drinking age in
New Jersey has resulted in a reduction in
drunk driving fatal accidents.

Research and Special Programs
Administration: Afar. 7: -83-29: RSPA and
FHWA are reviewing and rewriting the
regulations governing the manufacture,
maintenance, repair, and retest of DOT
Specification MC-308, MC-307. and 312 cargo
tanks. H-83-30: RSPA and FHWA have
jointly funded an ongoing research study

involvin- the inte.i-ty uf DOT Spceification
MC-3077312 cargo tanks.

State of AMassarhusctL,: Mar 1: 1"5:
Will continue to emphasize the misuse of
child passenger restraints In Its safety
programs.

California Highw vay Patrol: Feb, Z9. H-3-
67. Although supportive of the concept of
upgrading seats and restraining barriers of
pre-1973 type I schoolbuses to the
specifications of Federal Motor Vehicle
Safety Standard "22- implementation would
be a problem becau-e of product liability and
costs.

Marine-C.L. Dill Co., Ina: Afar. 9:. Al.-CO-
49 through -51: Has no record of receiving
recommendations regarding employee
supervision at tank batteries and other
hazardous locations in oid fields; employee
training in emergency procedures; and
employee attendance at safety meetinga.

Afarine Transport Linc, In= . Afar. 13: A-
83-53: The Military Sealift Command intends
to supply exposure suits to the n1ne Scalift
Class Tankers which Marine Transport Lines
operates as well as all contract operated
tankers.

Faris, Ellis, Cutrore & Gilmore
(representing the owner of the AV
TESTBANlI: Afar. 14: A-O1-3& Will forward
recommendation regarding on-deck
placement of containers with dangerous
cargo on board vessels to the TESTBAK
owvners.

Texaco, U.S.A.: MAnr. 12"M-C3-44 through -
40: Ias ordered and has applied for permits
to install signs warn;ng where active
pipelines cross navigable waters of the
Mississippi River Delta to prohibit mooring
with spuds or anchors and warning against
smoking at tank batteries.

Ne' I Orelans Stlambeat Company. Mar.
16: M-31-34: The D. atchcz v.a guarding both
the VTS channel and the bridge-to.brdge
channel at the time of the accidcnt with the
Exxon Baltimore on Mar. 29,190. Af-01-5:
'The Natchez has always participated fully In
VTS.

American Burcau of Shipping: Feb. 14: Af-
8--9: Issued a revised circular rccommending
that surveyors consider structural gaugings at
the drydoeling intervals, which is very 30
months in the prescnt ABS Rules. after a
vessel reaches 20 sears of ,gr' M-(1-0:.
Issued a revised circular indicating the
allowable thickmesses for vastaga- at w:hich
hatch covers should be considcrAd for
extensive rare.ewal or rrpluc mert of
sections, and requesting sur-. ?ymri to carry
out gaugings of hatch covers a 41t7; al
surveys whenever there is an inditation upen
examination of serious general wastage.
M34-l1: Issued a circular to require the
examination of the tops and bottoms of hatch
co% ers visually for wastae at all annual
surveys.

Trans-Atlas Mfar;ne Corporatie: Feb. 2-1:
AM-31-81: Participates in the New Orleans
VTS System. All pilote are trained and
cognizant of the inland rulcs of the oad and
the New Oreleans VT S System. and a notice
to all pilots and crews about the VIS system
is posted in the wheuelhouse of all vessels.

U.S. Coast Guard: Feb. 2,M-403-45 ond -
46: Does not feel that modification of the
raked bow barge design would have a

siaificant effect on the extent of collision
damaga to other vessels and structures
because of the amount of energy that must be
absorbed. 'The use of extensive fender'mg
would most liLely result in some reduction in
the extent of collision dam2e. Feb. 23M-8
7.4 I1 considcin3 changing 48 CFR 185.25-
1(d) to require a safety orientation
announcement and a general list of
condivons under which passenge= will be
reque3ted or rEquired to don life preservers
on board s'nall passenger vessels that
operate on other than protected waters. M3-
0: A rearl story requirement specifying that
life presarvers be worn by children when
departing protected waters is too broad and
cannot be justifLed. A--,3-81: Is considering
changirg 46 CFR 189.25-5 to require a life
pr3e2rver suitable for each person carried on
bard a vessel for any vcyage.Mar. 17:Mi-

-02-Dacs not concur vath thCe
recommendation to establish a requirement
that self.propelled vessels of 1,600 gross tons
or greater navigating in narrow rivers,
channels., and harbors of the United States
have the steering gear compartment manned
by a competent parson trained to switch the
steering gear to all alternate modes of control
and operation A properly designed,
constructel, and maintained main and
auxiliary steering system obviates the need
for manning of the steerFni gear
compartment. M- - : Issued a Notice of
Proposed Rulemaking (NPRII.) on Oct. 14,
1913, proposirg that all self-propelled vessels
ol er 1X00 gross tons be required to conduct
emergensy steering drills at least once every
3 months and to have instructions for steering
gear eh2ngeot er procedures permanently
d:splaj ed on the navigating b-idge and in the
Gtpcrirg gear compartment. Af-C-4- The
NPT,.f published on Oct. 14.1933, proposes to
require each salf-propelled vessel of 1.60
gross tons or greater navigating in confined
or congested waters of the United States to
have operating instructions and a bleck
diagram that cearly and simply explain the
chnremvcr procedures for the remote
steer:g gear control systems and steering
g .r pswer Ln:ts on the vessl- A!-3-3: The
rec.ommendation to have operating
in tructions for vital emergency equipment
ard vital hrp data, such as stability
information, printed in a language which is
roatiy understood by the ship'- ofcers was
raised at a meeting of the International
M tritime Organization Subcommittee on Ship
D >iS.i end Equipment in Feb. 1934. MAar.

-- J-. Ex!sting boarding requiremtnes for
inflatai!e Lferafts will be iproved under
provlJi.ns of the revised Chapterll on
L;Frcaving S stems and Arrangements to the
S of Life at Sea Convention (SOLAS),
15.74. M-S?-51: The final rule published on
Feb. 7,1?34. regarding requirements for
vessels to cary exposure suits did not
eympt vessels operating batv.ean 35 degrees
north latitude and 35 degrees south latitude
on the outer continental shelf in the Atlantic
Oean because the water temperature there
may be below 60 degrees in the winter. M-
e3-52 • The final rule published on Feb. 7,
192 1. requires tan: vessels, cargo and
miscellaneous vessels, mobile offshore
drilling units, offshore supply vessels, and
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oceanographic vessels to have exposure suits
for each crewmember when operating in
areas where the water temperature is below
60 degrees. Small passenger vessels nare not
included in any plans for exposure suit
requirements at this time. The revision of
SOLAS Chapter Ill includes provisions for
individual thermal protection Tor everyone on
board ships with open lifeboats. Our
regulation proposalsto incorporate the new
SOLAS requirements will include provisions
for this equipment on oceangoing passenger
vessels.

The Barge -nd Towing Industry
Association: Feb. 29: M-33-99:I nformed its
members of the benefits of having formal
qualification procedures to insure that
operators piloting towing-vessels have
sufficient experience and knowledge
regarding all areas of their assigned routes to
navigate safely in all-prevailing waterway
conditions.

Federal HighwayAdministration: Mare 5:
M-81-20: Because of the low probability of
occurrence of ship-bridge collisions, the
extraordinary costs required to design bridge
piers to withstand the massive forces
associated with the impacts of large ships,
and the limited funds available to oarry.out
the national bridge program, the FHWA and
the Coast Guard have agreed that itis usually
neither cost-effective nor desirable to design
all water piers in navigable waters to
withstand the full impact loids of modem
vessels. Instead, each bridge crossing is being
evaluated on by case-case basis and the
degree of pier protection determined for the
particular navigational conditions associated
with the crossing. M-81-21: Does not have.
the resources to conduct a study to determine
which existing bridges over the navigable
waterways of United States ports and
harbors are not equipped with adequate
structural pier protection; however, all
highway bridges are nor., being inspected
regularly by the respective highway 4gencies.
M-81-22: The results of each bridge
inspection are provided to the appropriate
bridge authorities forthe review and
subsequent action to correct identified
deficiencies.

United States Power Squadrons. Mar. 10:
M-33-75: References to alcohol usage will be
included in the rewritten Boating Course
given to 40,000 to 50,000 persons annually.

Railroad-The Kansas City Southern
Railway Company, Louisiana 8-Arkansas
Railway Company: Feb. 23: R-83-60 and -61:
While we will continue to closely monitor the
performance of our operating employees in
regard to intoxicants or narcotics, we do not
plan to advise others of the contents of our
instructions and procedures or the number of
or outcome of checks that are madeby
supervisors.

Burlington Northern Railroad: Mar. 8. R-
84-4: Placement of cars in a train cannot
always conform to the guidelines of the
Association of-American Railroads (AAR),
the Federal Railroad Administration (FRA),
and the Railway Progress Institute Track
Train Dynamics because of craft work
agreements, blocking requirements, and train
placement restrictions for placarded cars. R-
84-5: BN's air brake and train handling rules
include specific instructions regarding

appropriate train handling and operation
procedures with specific reference to train
makeup.Man 8:R -: Currently
established inspection and maintenance
instructions for maintenance-of-way cars will
be reissued to all mechanical personnel.
Regional field inspectors will be instructed to
give increased attention to maintenance-of-
way cars during their routine inspections to
insure this bquipment conforms to all
applicable AAR and FRA rules and
procedures. R-84-9: Has formulated
guidelines to assist in reduction of track
buckling occurrences which will alleviate the
necessity for issuing a train order regarding
ambient temperatures.

State of California: Mar. 2: R-83-45: Has
requested the Public Utilities Commission to
respond to the recommendation concerning
the State's operating practice inspections of
railroad operations.

Southern Pennsylvania Transportation
Authority: Mar. 8. R-82-111: Will not be
modifying the inward opening passenger
doors in the existing diesel rail cars to
facilitate passenger evacuation in emergency
situations because the rail diesel cars are
being taken out of service and will not be
returned to service.

Association of American Railroads: Feb.
14: R-83-108 and-109: Has distributed a
circular to member railroads concerning
abnormal weather conditions that may
adversely affect train movements.

Terminal-Railroad Association of St. Louis:
Mar. 20:R-83-60: Forwarded documents
regarding supervisory procedures at crew-
change terminals for determining that
operating department employees coming on
duty at any hour of the day are physically fit
and capable of complying with all pertinent
operating rules. R-83-61: Forwarded copies of
training courses attended by railroad officers.

Pipeline-El Paso Natural Gas Company:
Mar. 2: P-83-31: Each plant superintendent is
responsible for reviewing his maintenance
records at least once per month. P-83-32: All
plants that operate reciprocating compressors
will incorporate in their maintenance and
operations manual appropriate torquing
specifications for each compressor in critical
service. P-83-33: Plant maintenance
personnel will be instructed and tested in
torquing procedures. P-83-34: All emergency
plant plans will be reviewed to make sure
that they contain proper instructions that
explain the intended use and operation of all
shutdown and blowdown facilities. P-83-35:
Employees will go through a simulated fire
drill and be tested at least once per year on
emergency procedures. P-B3-36: Emergency
blowdown activators for compressor plants A
& B at'Blanco Station will be installed in
1984. P-83-37 It would be impossible to
familiarize a volunteer fire department on a
continuing basis because of the high turnover
in such departments. Will use our own
trained personnel to shut down and blow
down the plant and contain the fire with
existing firefighting facilities.

Alaska Public Utilities Commission: Mar. 1:
P-84-1: It is more appropriate to -implement
one-call systems on a regional rather than a
statewide basis where utilities haVe installed
underground facilities for distribution of
flammable materials. P-84-2 Would support

legislation requiring persons excavating near
underground utilities to contact the one-call
system operator.

Note.-Single copies of these response
letters are available on written request to:
Public Inquiries Section, National
Transportation Safety Board, Washington,
D.C. 20594. Please include respondent's name,
date of letter, and recommendation number(s)
in your request. The photocopies will be
billed at a cost of 14 cents per page ($1
minimum charge).
H. Ray Smith, Jr.,
FederalRegisterLiaison Officer.
March 27,1084.
[FR Doe. 04-85C4 Fdcd 3-29-. 0:45 am]

IL N:G CODE 7533-141

NUCLEAR REGULATORY
COrIMISSION

Adviory Panol for tho
Decontamination of Thrco r.1ilo Island,
Unit 2

Notice is hereby given pursuant to the
Federal Advisory Committee Act that
the Advisory Panel for the
Decontamination of Three Mile Island,
Unit 2'wiUl be meeting on April 12, 1984,
from 7:00 p.m. to 10:00 p.m. at the
Holiday Inn, 23 South Second Street,
Harrisburg, Pennsylvania 17101. The
meeting will be open to the public,

The purpose of this meeting is for the
Advisory Panel to discuss Issues
pertaining to the ongoing cleanup
activities at the Three Mile Island
Nuclear Station, Unit 2.

Further information on the meeting
may be obtained from Dr. Michael T.
Masnik, Three Mile Island Program
Office, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301/492-7436.

Dated: March 27, 1984.
John C. Hoyle,
Advisory Committee Management Officer.
[FR Dee. W-UZO Fi!ed 3-23-4; 1:15 urn]

BILLING CODE 7500-01-A

[Docket Nos. 50-250 and 50-ZI]

Florida Power and Light Company;
Euemption

.

Florida Power and Light Company
(the Licensee) is the holder of Facility
Operating License Nos. DPR-31 and
DPR-41 which authorize the operation of
the Turkey Point Plant, Unit Nos. 3 and 4
(the facilities) at steady-state power
level not in excess of 2200 megawatts
thermal. The facilities are pressurized
water reactors (PWRs) located at the
licensee's site in Dade County, Florida.
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Section MA of Appendix R to 10 CFR
Part 50 requires "two separate water
supplies shall be provided to furnish
necessary water volume and pressure to
the main fire loop." In the case of
Turkey Point Plant this required that
Florida Power and Light Company (FPL)
must, as a minimum (1) modify the
existing on-site 500,000-gallon water
tank by installing a new standpipe to
dedicate a minimum of 300,000 gallons
of capacity of that tank to fire protection
purposes; (2) design, engineer, procure,
and construct a new on-site water tank
of 750,000-gallon capacity, to include a
redundant water supply of at least
300,000 gallons; and (3) install an
automatic starting diesel fire pump to
supply the fire systems.

The schedule, set out in § 50.48(c)(2)
applies to the installation of the
modifications described above. That
schedule requires that those
modifications be installed nine months
after the effective date of the rule, or by
November 19, 1981. By letter dated
-November 9,1981, the NRC granted FPL
an exemption form the schedular
requirements of 10 CFR 50.48(c)(2]. The
exemption extended the date by which
Turkey Point Plant must be in
compliance with Section I.A of
Appendix R to 10 CFR Part 50 to March
31, 1984. The basis for granting the
scheduler exemption was the time
required for engineering, procurement
and construction associated with the
modifications described above.
m

By letter dated February 10,1984, FPL
requests that an extension be granted to
December 31,1984, by which time they
must be in compliance with Section M.A
'of Appendix R. The extension is
required due to premature failure of
protective coatings in both the existing
and new Raw Water Storage Tanks
(RWT) which contain the water supply
for fire protection and identification of
non-dedicated water connections on the
fire main.

The problem was identified initially in
preparing to place the new RWT in
service. It was noted that rust spots
were developing on the roof plating
where the protective coating had failed.
The upper portion of the existing tank
wvas inspected indicating the original
protective coating had completely failed
on the interior ceiling and roof framing,
the heavy rust scale resulting from the
failed protective coating could impact
the structural capability. The wall
coating also exhibited cracks and
blistering which could result in
additional rusting.

In addition to the protective coating
problem, water connections on the fire
protection main have been identified
which are not for fire protection
purposes. Some of the connections were
installed underground during the initial
construction of Turkey Point fossil Units
I and 2. These connections were not
identified by the licensee or the NRC
during the initial fire protection reviews.
However, the licensee identified the
connections during a recent internal
audit and intends to remove all
connections from the fire mairs which
are not dedicated for fire protection
purposes.

The request for the scheduler
extension to December 31,1934, is
necessary to perform the following
corrective actions:

(1) Make necessary repairs to the
RWT's structure and protective
coatings.

(2) Remove the connections from the
fire protection main which are not for
fire protection purposes.

(3) Perform modifications necessary to
transfer the non-dedicated connections
to the Service Water System.

(4) Perform other modifications to
improve and enhance the Fire Protection
System operability including installation
of redundant jockey pumps.

The preventive and corrective
maintenance performed on the RWATs
will minimize future tank downtime and
the removal of the non-dedicated
connection from the fire protection main
will assure dedication of the required
water volume for fire protection
purposes.

In the interim period, FPL will
maintain one of the two RVWTs available
for a source of fire water and the
capability to provide additional fire
water from the discharge header of the
three screen wash pump3. Each of the
screen wash pumps are capable of
supplying 1,630 gallons per minute and
are sufficient to meet the maximum area
of water demand. The analysis to
support the adequacy of this interim
action is provided in the licensee's letter
dated May 7.1980 relating to fire
protection. Thus, the necessary
redundancy of fire water supplies is met.
This compensatory action coupled with
the Turkey Point Fire Protection
Program provides sufficient protection
against fire hazards.

Based on the details provided above,
the Commission has determined that an
extension of the scheduler requirements
identified in § 50.48(c)(2) to assure
compliance with Section lLA "Water
Supplies for Fire Suppression System" of
Appendix R to 10 CFR Part 50 should be
granted.

Accordingly, the Commission has
determined that, pursuant to 10 CFR
50.12. an exemption is authorized by law
and will not endanger life or property or
the common defense and security and is
otherwise in the public interest and
hereby grants the following exemption
with respect to the schedular
requirements of § 50.48(cJ(2) as it relates
to S ection lIl.A of Appendix R to 10 CFR
Part 0:

The d2e hich FPL must be in full
crmplianc-2 with Saction lLA of Appandix R
to 10 CFr Part ZO is December 31. 1,14.

The NF, C staff has determined that the
granting of this E-emptien will not
result in any significant environmental
impact and that pursuant to 10 CFR
§ 51.51dlr4) and environmental impact
statement or negative declaration and
environmental impact appraisal need
not be prepared in connection with this
action.

Dated at Bethesda, Maryland this 21st day
of Marcb 19M.

For the Nuclear Regulatory Commizsion.
Edcoa G. Caso,
Depu!y Dirccto., Office of NczclearReactor
Regulatwan.
LFlR 13:- C4-CC7 Fid 34X4:-4s =1~
8:1W.3a CC=E 7.11-Of-H

[Docket Noe. 50-250 and 50-251]

Florida Power ond Light Co;
Consideration of Issuance of
Amndments to Facility Operating
Llccnses- and Proposed flo Significant
Hczards Consideration D3tarmination
arid Opportunity for Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of amendments to
Facility Operating License Nos. DPR-31
and DPR-41, issued to Florida Power
and Light Company (the licensee), for
operation of the Turkey Point Plant Unit
Nos. 3 and 4 located in Dade Cc-anty,
Flirida.

The proposed license amendments
were initially noticed December 21,1933
(48 FR 58392). This notice includes
requested changes provided in a
submittal dated October 26,1983 which
were not included in the initial notice of
December 21,1983. The proposed
amendments request the deletion of non-
radiological Environmental Technical
Specifications (Appendix B) which
address the groundwater monitoring
program and environmental protection
limits. The justification for the requested
deletions are based on the results of
eight years of studies, the revised
agreement with the South Florida Water
Management District and an effective
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National Pollutant Discharge
Elimination System (NPDES) Permit
from the Environmental Protection
Agency in accordance with the
licensee's applicaton for amendment
dated September 12, 1983, as modified
October 26, 1983.

Before issuance of the proposed
license amendments, the Commission
will have made findings required by-the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission's
regulations.

The Commission has made a proposed
determination that the -equest for
amendments involves no significant
hazards consideration. Under the
Commission's regulations in 10 CFR
50.92, this means That ioperation of -he
facility in-accordance with the proposed
amendments would not-(1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possiblity or
a new or different kind of accident from
any accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety.

The amendments would delete the
nor-radiological monitoring programs'
related to the groundwater monitoring
and environmental protection limits. The
amendments would not change any
current limitations related to the
operation of the plants. Since no
operational limitations are being
changed, the staff proposes to determine
that the amendments do not involve a
significant increase in the probability or
consequences of an accident from any
accident previously evaluated, do not
create the possibility of a new or
different kind of accident from any
accident previously evaluated and do
not involve a significant reduction in a
margin of safety. The staff, therefore,
proposes to determine that the
amendments do not involve a significant
hazards consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing.

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,.
Washington, D.C. 20555, Attn: Docketing
and Service Branch.

By April 27, 1984, the licensee may file
a request for a hearing with respect to
issuance of the amendments to the
subject facility operating licenses and
any person whose interest may be

affected by this proceeding arid who
wishes to participate as a party in the
proceeding must file a written petition
for leave to intervene. Request for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission's "Rules of
Practice for Domestic Licensing
Proceedings" in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of'the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shalleset
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain-the reasons
why intervention should be permitted
with particular reference to the
following factors: (1] The nature of the
petitioner's right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner's interest. The petition should
also identify the specific aspect(s) of the
subject mater of the proceeding as to
which petitioner wishes to intervene.
Any person who hai filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
the the contentions which are sought to
be litigated in the matter, and the bases
for each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendments under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any

- limitations in the order granting leave to

intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendments request involve no
significant hazards consideration, the
Commission may issue the amendments
and make them effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendments,
. If the final determination is that the
amendments involve a significant
hazards consideration, any hearing held
would take place before the Issuance of
any amendments.

Normally, the Commission will not
issue the amendments until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result in
derating or shutdown of the facility, the
Commission may issue the license
amendments before the expiration of the
30-day notice period, provided that its
final determination is that the
amendments involve no significant
hazards consideration. The final
determination will consider all public
and State comments received. Should
the Commission take this action, It will
publish a notice of issuance and provide
for opportunity for a hearing after
issuance. The Commission expects that
the need to take this action will occur
very infrequently.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Att: Docketing
and Service Branch, or may be delivered
to the Commission's Public Document
Room, 1717 H Street, NW., Washington,
D.C., by the above date. Where petitions
are filed during the last ten (10) days of
the notice period, it is requested that the
petitioner promptly so inform the
Commission by a toll-free telephoine
call to Western Union operator at (800)
325-6000 (in Missouri (800) 342-6700).
The Western Union operator should be
given Datagram Identification Number
3737 and the following message
addressed to Steven A. Varga, Branch
Chief, Operating Reactors Branch No. 1,
Division of Licensing: petitioner's name
and telephone number, date petition
was mailed; plant name; and publication
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date and page number of the Federal
Register notice. A copy of the petition
should also be sent to the Executive
Legal Director, U.S. Nuclear Regulatory
Commission, Wishington, D.C. 20555,
and to Harold F. Reis, Esquire,
Lowenstein, Newman, Reis and
Axelrad, 1025 Connecticut Avenue,
N.W., Suite 1214, Washington, D.C.
20036, attorneyfor the licensee.

Nontimely filings ofpetitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a lae petition and/or
request. That determination vll'be
based upon a balancing of the factors
specified in 10 CFR 2.711[a)[1) Ii)-(v)
and 2.714(d).
- For further details with respect to this
action, see the application for the
amendments which is available for
public inspection at the Commission's
Public Document Room, 1717 H Street,
NW., Washington, D.C., and at the
Environmental and Urban Affairs
Library, Florida International
University, Miami, Florida 33199.

Dated at Bethesda, Maryland, this 20th day
of March 1934.

For the Nuclear Regulatory Commission.
Steven A. Varga,
Chief Operating Reactors Branch No. 1,
Division of icensin&
[ER Doc. 84-18 Filed 3-29-84; 8:45 am]
BILLING CODE 7590-01-.

[Docket No. 50-388]

Pe!nnsyivania Polver & Light Company,
Allegheny Electric Cooperative, Inc.,
Susquehanna Steam Electric Station,
Unit No. 2; Issuance of Facility
Operating License

Notice is hereby given that the U.S.
Nuclear Regulatory Commission (the
Commission), has issued Facility
Operating icense No. NPF-22, to
Pennsylvania Power & Light Company
and Allegheny Electric Cooperative, Inc.
(licensees) which authorizes operation
of the Susquehanna Steam Electric
Station, Unit No. 2 (the facility) at
reactor core power levels not in excess
of 3293 megawatts thermal in
accordance with the provision of the
License and the Technical
Specifications. Authorization to operate
beyond five percent (164.4 megawatts
thermal) is still under consideration and

will require specific Commission
approval.

Susquehanna Steam Electric Station.
Unit 2 is a boiling water nuclear reactor
located at the licensees' site in Luzerne
County, Pennsylvania. The license is
effective as of the date of issuance.

The application for the license
complies with the standards and
requirements of the Atomic Energy Act
of 1954. as amended (the Act), and the
Commission's regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's regulations in 10 CFR
Chapter L which are set forth in the
license. Prior public notice of the overall
action involving the proposed issuance
of an operating license was published in
the Federal Register on August 9,1978
(43 FR 35406).

The Commission has determined that
the issuance of this license viU not
result in any environmental impacts
other than those evaluated in the Final
Environmental Statement since the
activity authorized by the license is
encompassed by the overall action
evaluated in the Final Environmental
Statement.

For further details with respect to this
action, see (1) Facility Operating, License
No. NPF-22, complete with Technical
Specifications, (2) the repBrt of the
Advisory Committee on Reactor
Safeguards, dated August 11, 1231, (3)
the Commission's Safety Evaluation
Report, dated April 1981, Supplement
No. 1, dated June 1981, Supplement No.
2, dated September 1931, Supplement
No. 3, dated July1982, Supplement No. 4,
dated November 1982, Supplement No.
5, dated March 1233, and Supplement
No. 6 dated March 1934, (4) the Final
Safety Analysis Report and
amendments thereto; and (5) the Final
Environmental Statement, dated June
1981.

These items are available for public
inspection at the Commission's Public
Document Room, 1717 H Street, NW.,
Washington, D.C. 20555 and at the
Osterhout Free Library. Reference
Department, 71 South Franklin Street,
Wilkes-Barre, Pennsylvania 18701. A
copy of Facility Operating License No.
NPF-22 may be obtained upon request
addressed to the U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, Attention: Director, Division
of Licensing. Copies of the Safety
Evaluation Report and its Supplements
(NUREG-0776) may be purchased at
current rates from the National
Technical Information Service,
Department of Commerce, 5285 Port
Royal Road, Springfield, Virginia 22161,
and through the NRC GPO sales
program by writing to the U.S. Nuclear

Regulatory Commission. Attention:
Sales Manager, Washington. D.C. 20535.
GPO deposit account holders can call
(301) 492-9530.

Dated at Bothe3da. Maryland. this 23rd day
of March1934.

For tha Nuclear Rqulatory Commis3ion.
B. J.Ycun.-blood.
Chief, Encfn3 BraGch rvM. 1, Division of
Lfcensinl _

BLL.N cODE 7-:3O1-H

SECURITIES AND EXCHANGE

COMMISSION

[Releas. No. 232 1; 70-C$ 34]

Central and South Wleat Corp.;
Proposed Issuance and S:la of
Common Stock Pursuant to Dividend
Reinvestment and Stock Purchase
Plan

March 2m, 1934.
Central and South West Corporation

("CSWV'), 2121 San Jacinto Street,
Dallas, Texas 75263-0164, a registered
holding company, has filed a declaration
with this Commission pursuant to
Sections 6(a) and 7 of the Public Utility
Holding Company Act of 1935 ("Act")
and Rule 50(a)(5) thereunder.

By orders entered in File No. 70-6529,
CSW was authorized to issue and sell
through December 31,1935, not to
exceed 4,000,00 shares of its authorized
and unissued common stock, par value
$3.50 per share, pursuant to CSW's
Dividend Reinvestment and Stock
Purchase Plan ("Plan"). As of December
31,1983, CSW has issued and sold
pursuant to the Plan 3,261,199 shares of
its common stock. CSW now requests
authority to increase the number of
shares of common stock authorized to
be issued and sold under the Plan by
2,000,000 shares ("New Shares") to bring
the total number of shares authorized to
be issued and cold under the Plan to
6,000.000 shares. No other changas in the
Plan are contemplated at this time. CSW
states that since the effective date of the
Plan, participation by ohareowners has
increased each year. Based on CSWs
current estimate, approhnately
2,702,702 additional shares will be
issued under the Plan during the period
January 1,1934 to December 31,1935,
resulting in a total requirement of
5,963,901 shares. Proceeds derived by
CSW from the sale of the New Shares
w'ill be applied through loans or equity
contributions toward the continuing
construction program of CSW's
subsidiary companies.
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The declaration and any amendmen
thereto are available for public
inspection through the Commission's
Office of Public Reference. Interested
person wishing to comment or request
hearing should submit their views in
writing by April 23, 1984, to the
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549,
and serve a copy on the declarant at t
address specified above. Proof-of
service (by affidavit or, in the case of
attorney at law, by certificate] should
filed with the request. Any request for
hearing shall identify specifically the
issues of fact or law that are disputed.
person who so requests will be notifie(
of any hearing, if ordered, and will
receive a copy of any notice or order
issued in this matter. After said date, t]
declaration, as filed or as it may be
amended, may be permitted to become
effective.

For the Commission, by the Office of Pub]
Utility Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
II"R Doc. 84--821 Filed 3-2-84: 8.45 am)
BILWNG CODE 8010-01-M

(Release lo. 34-20786; Fild No. SR-
AMEX-84-9]

Self-Regulatory Organizations;
Proposed Rule Change; American
Stock Exchange, inc.; Exchange's
Equities Specialist Allocations
Procedures

Pursuant to Section 19(b)(1] of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(bJ(1), notice is hereby given
that on March 12, 1984, the American
Stock Exchange, Inc. filed with the
Securities end Exchange Commission
the proposed rule change as described
in Items 1, 11, and III below, which ItemE
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.
i. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The American Stock Exchange, Inc.
("Amex" or the "Exchange") hereby
files for Commission approval a 12-
month pilot program under the
Exchange's equities allocations
procedures which would permit a newll
listed company which so desires to
select its specialist from a list composec
of seven specialist units selected by the
Exchange's Committee on Equities
Allocations.

its II. Self-Regulatory Organization's'
Statement of the Propose of, and
Statutory Basis for, the Proposed Rule
Change

a In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it receivedie on the proposed rule change;. The.text of
these statements may be examined atin the places specified in Items IV below.

be The self-regulatory organization has
a prepared summaries, set forth in

sections (A), (B), and (C) below, of theA most significant aspects of such
I statements.

A. Self-Regulatory Organization's
he Statement of the Purpose of, and the

Statutory Basis for, the Proposed Rule
Change

(1) Purpose. The Exchange has
lic previously filed and is awaiting

Commission approval of its procedures
for the evaluation of equities specialist
performance and for the allocation'and
reallocation of equities (File No. SR-
AMEX-83-27]. These allocations
procedures include a procedure which
permits those newly listed companies
which so desire to participate to a
limited extent in the selection of their
specialist. The purpose of this proposed
rule change is to substitute for this
procedure, on a pilot basis, a new
modified procedure which will expand a
company's participation in the section of
its specialist, without significantly
impinging on the integrity of the
performance-based allocations process.

Under the current procedure, the
Committee on Equities Allocations
("Allocations Committee")' submits a
list of ten eligible specialist units to a
newly listed company which has
indicated its desire to participate in the
specialist selection process. The
Company may eliminate up to three
units on the list from further
consideration. The Allocations
Committee then reconvenes to make its
final selection from the remaining seven
or more units.

In the Exchange's efforts to list new
companies it has become clear that the
selection of a specialist is extremely
important to prospect companies, and
the inability to be more directly
involved in the selection process may be
a disincentive to listing.

To address the concerns of these
F companies, the Exchange has adopted,

'The Allocations Committee has been delegated
authority by the Board to allocate securities, and to
reallocate securities on the recommendation of the
Committee on Specialist and Registered Trader
Performance.

on a 12-month pilot basis, a new
procedure designed to increase
company involvement in the allocation
process. Under this procedure, the
company would be given the choice of
either letting the Allocations Committee
acting independently select its
specialist, or of participating in the
process itself. If the company chooses to
participate, the Allocations Committee
would select a list of seven specialist
units, based on the same performance-
related criteria it presently uses for
making allocations, and the Company
would be permitted to select its
specialist unit from that list.

Moreover, whether or not the
company chooses to participate, If a
newly listed company should become
dissatisfied with its specialist unit
within the first year of listing, it would
be permitted to request a change. Such a
request could not be made until at least
120 days after the commencement of
trading and the company would be
expected to furnish an explanation of
the basis for its dissatisfaction. If after
counseling the company and the
specialist unit such a change were still
desired, the Exchange would reallocate
the stock within 30 days. In any such
reallocation the Exchange would follow
its regular procedures, without any
company involvement. Since the initial
selection of a specialist unit under this
new procedure would be in effect a
conditional allocation, the subsequent
reallocation would be without prejudice
to the initial specialist.

The proposed procedure would be
available only to those companies which
complete the listing process during the
pilot period; a company could only
invoke the reallocation request once
during the one year period following its
listing.

The pilot program would allow newly
listed companies greater participation in
what is viewed by them as a major
decision affecting the market for their
securities, while preserving the basic
concept of performance-based
allocations procedures. The Allocations
Committee, in furnishing the company
with a list of seven specialist units,
would continue to select the most
eligible units for that particular stock,
based on the perfomance criteria now
used by Allocations Committees, The
new procedure would thus continue to
reward superior performance and
encourage competition among
specialists units for such new
allocations.

To address the possibility that this
new procedure could increase the
likelihood of companies and specialists
developing inappropriate or prohibited
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relationships, the Exchange intends to
monitor the pilot program closely. The
Exchange's rules and policies at present
prohibit business and other types of
relationships that might raise problems
of conflict of interest, receipt of non-
public information, and improper
communications, and these policies will
continue in place. During the pilot
period, prospect companies and
specialists vll be reminded of the limits
on their relationships. Additional
surveillance measures will also be
instituted which will be geared to close
surveillance of trading in those
companies which are participating in the
pilot, as well as those specialists units
which are allocated stocks under the
new procedure.

(2) Basis. The proposed rule change is
consistent with Section 6(b) of the Act in
general and furthers the objectives of
Section 6[b)(5) in particular in that the
proposed procedure is designed to
promote just and equitable principles of'
trade, remove impediments to and
perfect the mechanism of a free and
open market and a national market
system, and protect investors and the
public interest. The proposed rule
change also furthers the purposes of
Section 1Afa)]1]{C)ii) in that it will
stimulate fair competition among
brokers and dealers, among exchange
markets, and between exchange
markets and markets other than
exchange markets.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The proposed rule change will impose
no burden on competition. Rather, the
proposed rule change, by rewarding
superior performance, will enhance
competition among Exchange
specialists, and, by improving the ability
of the Exchange to attract prospect
companies which desire greater
participation in the specialist selection
process, will enhance competition
among markets.

C. Self-Regulatory Organization's
'Statement on Comments on the
Proposed Rule Change Received From
Memberz, Participants or Others

No written comments viere solicited
or received with respect to the proposed
rule change.

M. Date of Effectiveness of the
* Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and

publishes its reasons for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof vith the
Secretary. Securities and Exchcnse
Commission, 459 5th Street, N.AV..
Washington, D.C. 20,V9. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any persons, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 5th Street, NW., Washington, DC.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should rcfer to the file
number in the caption above and should
be submitted within 21 days after the
date of this publication.

For the Commission by the Divisicn of
Market Regilation, pursuont to delc,-tcd
authority.

Datcd. March 22,1 o34.
Gcorge A. Fitzslmnons,
Secretazy

EILL11%G Coriz 1'31"4.1

SWALL USlll-SS AD".14MISTFATION1

[Dcciratlon cl :ztcr Lossn Arc3 Vo.
2114; .. ; - 2]

Tesa; D-claretlon of ristctr Lc::n
Area

The above-numbered Declaration (.9
FR 2,41 January 17, 184) and
Amendment No. 1 (49 FR 0193 February
17,1984), are amended in accordance
with the President's declaration of
January 7,1934, to include Dimmit and
Zavala Counties, Texas, because of
damage from freezing temperatures
beginning on or about December 22,
1983. All other information remains the
same, i.e., the termination date for filing

applications for physical damage is the
close of business onMay 8,1934, and for
economic injury until the close of
business on October 8,1934.

(Catalog of Federal Domestic Assistance
Pro3rams No3. 35O02 and 59003].

Dated: March 23.1934.
Bernard KulUk.
Dp uty Ascociate A ntistra torfor Disaster
Aagistance.

C!Lurn:a CcnE =Ze-0i-u

[Des!gnstlon ol D,sastcr Loan Area No.
6152001

Toyes; Dzslgnntlon of Dlzsstcr Loan
Area

Colorado County in the State of Texas
constitutes a disaster area because of a
freeze w-hich occurred during December
1983. Eligible small businesses may file
applications for economic injury.
assistance until the close of business on
December 27.1934, at the address listed
below: Disaster Area 3 Office. Small
Business Administration, 2305 Oak
Lane, Suite 110, Grand Prairie, Texas
759531, 214-767-7571, or othiarlocally
annoured locations. The inter -- t rate
for e ble applicants is 8 paecent.

(CataIo2 of Fciaral Domestic Assistance
Froram 'o3. 52502 and 5SO3)

Dated- March 7. 124.

James C. Endr,7
A dminlstrstsr.

[rTM C=2AJ~Z53C :5~

Rclon IV Adulzory Council r-ceiin.g;
Public reatlnj

TIe Small Business Administration
Region IV Advisory Council. located in
the geographical area of Columbia,
South Carolina, will hold a public
meeting at 9:30 aam. on Tuesday, April
17.1934, at the Marriott Hotel, 1203
Washin ton S'-zat, Columbia, South
Carolina, to discuss such matters as may
be presented by members, staff of the
Small Buginezs Administration and
others attending.

For further information, write or call
John C. Patric:, Jr., District Director, U.S.
Small Business Administration, 1835
Assembly Street, Room 353, Columbia,
South Carolina 23201-[E03] 765-5373.
Jean M. Now,
Directoi? Offic- ofAd.iasry Councils.
March 12, ISM.

e:LIN3 COe & ---

..... v " T -- I I
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Region X Advisory Council rM.eeting;
Publc Meeting

The Small Business Administration,
Region X Advigory Council, located in
the geographical area of Spokane,
Washington, will hold a public meeting
at 9:30 a.m., on Wednesday, April 11,
1984, in Room 752, U.S. Courthouse
Building,.West 920 Riverside Avenue,
Spokane, Washington, to discuss such
matters as may bepresented by
members, staff of the Small Business
Administration, or others present.

For further information, write or call
Valmer W. Cameron, District Director,
U.S. Small Business Administration,
Room 651, U.S. Courthouse Building,
Post Office Box 2167, Spokane,
Washington 99210, telephone (509) 456-
3781.
Jean M. Nowak,
Director, Office of Advisory Councils.
March 26, 1984.
[FR Doe. 84-8585 Filed 3-29-84: 8.45 am]
DILUNG CODE 8025-01--M

Region X Advisory Council Meeting;
Public Meeting

The Small Business Administration,
Region X Advisory Council, located in
the geographical area of Honolulu,
Hawaii, will hold a public meeting at
9:00 a.m., on Wednesday, April 18, 1934,
at the Prince Kuhio Federal Building, 300
Ala Moana, Room 3316 (3rd Floor),
Honolulu, Hawaii, to discuss such
matters as may be presented by
members, staff of the Small Business
Administration, or others present.

For further information, write or call
David K. Nakagawa, District Director,
U.S. Small Business Administration, 300
Ala Moana, Room 2213, Honolulu,
Hawaii 96850, (808) 546-8950.
Jean M. Nowak,
Director, Office of Advisory Councils.
March 26, 1984.
IFR Doc. 81-655 rFled 3-23-94:8 015 am]
BILUG CODE 0025-01-M

Rcgion X Advisory Council Meeting;
Public Meeting

The Small Business Administration
Region X Advisory Council, located in
the geographical area of Seattle, will
hold a public meeting at 9:30 a.m., on
Thursday, April 12, 198-4, at 915 Second
Avenue, Room 1843, Seattle,
Washington, to discuss such matters as
may be presented by members, staff of
the U.S. Small Busincss Administration
or others present. For further
information, write or call John J.
Talerico, District Director, U.S. Small
Business Administration, Room 1792,

915 Second Avenue, Seattle,
Washington 98174, (208) 442-2786.

Jean M. Nowak,
Director, Office ofAdvisory Councils.
March 26,1984.
[FR Doc. 84-8587 Filed 3-29-84; &45 am]
BIUNG CODE 8025-01-U

Region ViII Advisory Council Meeting;
Public Meeting

The Small Business Administration
Region VIII Advisory Council, located in
the geographical area of Fargo, North
Dakota, will hold a public meeting at
9:30 A.M., Thursday, April 19, 1984, at
the Federal Building, Room 319, 657 2nd
Avenue North, Fargo, North Dakota, to
discuss such business as may be
presented by members, the staff of the
U.S. Small Business Administration and
others attending.

Forfurther information, write or call
Robert L. Pinkerton, District Director,
U.S. Small Business Administration, 657
2nd Avenue North, Fargo, North Dakota
58102-(701) 237-5771, extension 5131.

Dated: March 26,1984.

Jean M. Nowak,
Director, Office ofAdvisory Councils.
[FR Doc. 84--8=3 Filed 3-29-81: &45 am]
BIWUNG CODE C025-01-M

Region VIII.Advisory Council Meeting;
Public Meeting; Amended

The Small Business Administration,
Region VIII Advisory Council, located in
the geographical area of Sioux Falls,
South Dakota, has cancelled its public
meeting for Thursday, April 26,1984 (49
FR 7689, March 1, 1984) and rescheduled
as follows-Thursday, April 19,1984,
9:00 a.m. to 3:00 p.m., at the Community
Room, First National Bank in Sioux
Falls, 100 South Phillips, Sioux Falls,
South Dakota 57102, to discuss such
matters as may be presented by
members, the staff of the Small Business
Administration, or others present.

For further information, write or call
Chester B. Leedom, District Director,
U.S. Small Business Administration,
Suite 101 Security Building, 101 South
Main, Sioux Falls, South Dakota 57102,
605/336-2980, Ext. 231.

Dated: March 26,1984. •

Jean M. Nowak,
Director, Office ofAdvisory Councils.
[FR Doe. 84-8583 Filed 3-29-84; 8:45 am]

BILLNG CODE 9025-01-M

DEPARTMratIT OF TRAtISPORTATIOl

Oftice of the Secretary

Information Sdcurity Policy; Directive
Concerning the Classification,
Declassification and Control of
flational Security Information

AGENCY: Department of Transportation.
AcTno:: Notice of directive concerning
information security policy.

SU.1.MARY: The Department of
Transportation is required by Section 5.3
of Executive Order 12356 of April 2,
1982, to publish in the Federal Register
unclassified regulations that establish
agency security policy and unclassified
guidelines for systematic
declassification review. Department of
Transportation (DOT) Order 1640,4C
constitute these regulations and
guidelines. This notice publishes the

,,directive, except for those portions that
'do not significantly affect the public,
The directive is unclassified and is
available for inspection in Its entirety at
the address below.
FOR FURTHER INFORMATION CONTACT:
Thomas P. Colihan, Acting Chief,
Security Staff, Department of
Transportation, 400 7th Street, SW,,
Washington, D.C., 20590, Room 2318,
The telephone number for this office Is
(202) 426-4677. The office is open
Monday thru Friday, from 9:00 a.m. to
5:30 p.m. e.t.

Issued in Washington, D.C. on February 2,
1984.
Jon Seymour,
Deputy Assistant Secretary for
Administration.

Classification, Declassification, and
Control of National Security Information

1. Purpose. This Order implements
Executive Order 12356, National
Security Information, and Executive
Order 10856, Safeguarding Classified
Information Within Industry.

2. Cancellation.
a. DOT Order 1640AB, Classification,

Declassification, and Control of
National Security Information, of 2-11-
80.

b. DOT Order 1640.3C, National
Security Information, of 11-21-79.

3. Assignments.
a. In addition to other actions directed

by this Order, the Chief, Security Staff,
Office of the Secretary, shall evaluate
the overall application of and adherence
to security policies and requirements
prescribed herein and report his findings
and recommendations to the Assistant
Secretary for Administration and, as
appropriate, to the heads of operating
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.administrations and the Secretary. The
Chief, Security Staff, shall be the
Departmental point of contact with the
Information Security Oversight Office,
established by E.O. 12065, and shall
furnish such information as that office
may require. The Chief, Security Staff,
shall develop changes to Departmental
directives which may be needed to
comply with amendments to E.O. 12065,
supplementing instructions from the
National Security Council, or resulting
from changed conditions.

b. Secretarial Officers and Heads of
Operating Administrations shall assure:

(1) The effective administration of the
provisions prescribed;

(2) That adequate personnel and
funding are provided for this purpose, •
and;

(3) That corrective actions which may
be warranted are taken promptly.
Paragrhph
DOT Order 1640.4C

1. Purpose
2. Cancellation
3. Assignments

Chapter 1. General
1-1. Discussion
1-2. Security Principles
1-3. Security Planning.
1-4. Order Format and Use
1-5. Notification by Field Activities of

Classified Material Held -
Chapter IL Security Classification

2-1. General
2-2. Classification Designations
2-3. Prohibition of Use of Other Terms
2-4. Classification Categories
2-5. Limitations on Classifying

Information
2-6. Classification Process
2-7. Distinction Between Original and

Derivative Classification
2-8.. Authority to Make Original

Classification Determinations
2-9. Duration of Original Classification
2-10. Classification Guide
2-11. Identification and Marking for

Originally Classified Material
2-12. Derivative Classification
2-13. Identification and Marking for

Derivatively Classified Material
2-14. Challenges to Classification
2-15. Compilations
2-16. Notification of Changes in

Classification
2-17. Classification Review of DOT

Produced Material
2-18. Accountability of Classifiers
2-19. Classified Material Transferred to

DOT
2-20. Classified Material Transferred to

Record Centers
Chapter I1. Declassification and

Downgrading
3-1. Discussion
3.2. Definitions
3-3. Authority to Downgrade or "

Declassify *
3-4. Marking New Material for

Declassification or Downgrading
3-5. Notification to Holders

3-6. Automatic Downgrading or
Declassification

3-7. Effect of Open Publication
3-8. Declassification of Presidential

Papers
3-9. Mandatory Review for

Declassification
3-10. Procedures for Submitting and

Handling Request for Mandatory Review
3-11. Procedures for Handling Requests*

Under the Freedom of Information Act
Involving Classified Records

3-12. Public Availability of Decloasified
Information

Chapter IV. Markin- Classified Material
4-1. Discussion
4-2. Marldng Originally Classified

Documents
4-3. Marking Derivatively Classified

Documents
4-4. Other Markings Applicable to All

Classified l)ocumcnts
4-5. Transmittal Documents
4-6. Marking Electrically Transmitted
Messages

4-7. Translations
4-8. Carts, Maps and Drawings
4-9. Photographs
4-10. Transparencies and Slides
4-11. Motion Picture Films
4-12. Recordings
4-13. Electircal Machine and Automatic

Data Processing (ADP) Tapes
4-14. Pages of ADP Listing
4-15. Hardware and Other Materials
4-16. Decks of Accounting Machine Cards
4-17. Remarking
4-18. Marlding Unclassified Material

Figure 1
Figure 2
Figure 3

Chapter V. Accounting for Classified
Material

5-1. Discussion
5-2. Security Control Point
5-3. Records
5-4. Working Papers
5-5. Additional Top Secret Controls
5-6. Material Which Is Handcarried to or

from an Activity
5-7. Audits
5-8. Document Control Station
5-9. Exceptions for Unique Material

Chapter VI. Transmission of Classified
Material

6-1. Discussion
6-2. Preparation and Packaging

Requirements (Mailable Material)
6-3. Preparation and Packaging

Requirements (Non-Mailable Bulk Items)
6-4. Methods of Transmission
6-5. Advance Notice and Bills of Lading
6-6. Use of Telecommunications

Chapter VI. Storage of Classified Material
7-1. Discussion
7-2. Use of Storage Containers
7-3. Types of Containers Authorized
7-4. Other Factors
7-5. Replacement of Obsolete Containers
7-6. Supervision of Storage Containers
7-7. Identity of Storage Facilities
7-8. Control of Combinations
7-9. Special Precautions
7-10. Lock.Out

Chapter VIII. Custody and Area Controls
8-1. Discussion

C-. Basic Provisions
8-3. Care During Emergencies
8-4. Area Controls

Chapter IX. Reproduction of Classified
Documents

9-1. Discussion
9-Z. Authorization
9-3. Accountability for Reproduced

Copie.
9-4. Marirtg3
9-3. Controls Over Reproduction

Equipment and Areas
Chaptcr X. Disposal and Destruction of

Clasified Material
10-1. Discussion
10-2. Authorized Disposal
10-3. Procedures Leading to Destruction
10-4. Methods of Destruction
10-3. Destruction Officials
10-. Records

Chapter M. Dissemination of Classified
Information

11-1. Discussion
11-2. Basic Provisions
11-3. Dissemination Within the Executive

Branch
11-4. Dissemination Outside the

Executive Branch
11-5. To the Congress
11-6. To Reprezentative3 of the General

Accounting Officdi(GAO]
11-7. To the Government Printing Office

(GPO]
11-8. To the Judiciary
11-9. To Foreign Governments, Foreign

Nationals. and International
Organizations

11-10. To Historical Researchers
11-11. To Former Presidential Appointees
11-12. To Contractors
11-13. To the National Defense Executive

Reservists (NDER's)
11-14. To Reserve Military Personnel for

Training and to Retired and Inactive
Status Military Personnel

11-15. To Others
11-16. Disseminaiton Through MeetingS

Chapter XIL Visit Control
12-1. Discussion
12-2. Definition of Visitor
12-3. Incoming Visits
12-4. Visitor Categories
12-5. Identification
12-6. Visitor Logs
12-7. Restrictions of Movement
12-8. Visitor Badges
12-9. Recordings and Photographs
12-10. Report of.Unusual Visitor Interest
12-11. Outgoing Visits
12-12. Additional Requirements in

Connection with Visiting
Chapter XIII. Compromises and Security

Violations
13-1. Discussion
13-2. Violations of Security Directives
13-3. Initial Reporting and

Responsibilities
13-4. Administrative Inquiries
13-5. Additional Notification and

Investigations
13-6. Actions Subsequent to Investigation
13-7. Classification of Reports
13-8. Information of a Foreign

Government
13-9. Cryptographic Information

v .
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Chapter XIV. Foreign Government and
International Information

14-1. Discussion
14-2. Definition
14-3. Classifying Foreign Government

Information
14-4. Duration of Classification
14-5. Markin Foreign Government

Information
14-0. NATO Classified Material
14-7. Declassffication of Foreign

Government Information
Chapter XV. Industrial Security

15-i. Crassification in Industry
15-2. Contract Security Classification

,Specification (DD Form 254
Chapter XVI. Security Education

16-1. Discussion
16-2. Responsibility
16-3. Program Design
16-4. Indoctrination Briefing
16-5. RefresherBriefing
16-6. Debriefings

Chapter XVIL Administrative Sanctions
17-1. Responsibility
17-2. Violations Subject ta Sanctions
17-3. Corrective Action

Chapter XVII. Control of Special Categories
of Information

18-1. Discussion
18-2. SpeCial Access Programs
18-3. Reporting Special Access Programs
18-4. Communications Security

(COMSEC)
18-5. Intelligence Information
18-6. NATO- Classified Material
18-7. RestrictedData

Appendix I-Equivalent Foreign Security
Classifications

Appendix Il-Definitions

ChapterL- General

1-1. Discussion
a. The interests of the United States

and its citizens are best served by
making information regarding the affairs
of government readily available to the
public. This concept of an informed
citizenry is reflected in the Freedom of
Information Act and in the current
public information policies of the
Executive Branch.

Within the Federal Government there-
is some official information and material
which, because it bears directly on the.
effectiveness of our national defense
and the conduct of our'foreign relations,
must be subject to some constraints for
the security of our Nation. and the safety
of our people and our allie.. To protect
against actions hostile to the United
States, of both and overt and covert
nature, it is essential that such official
information and material be given only
limited dissemination.

To ensure that such information and
material is protected against
unauthorized disclosure, this Order
identifies thfe information to be
protected, prescribes classifications,
downgrading, declassificationr and
safeguarding procudures to be followed,

and establishes a monitoring systerh to
ensure its effectiveness.

b. This Departmental Order is
intended to achieve a coordinated and
uniform policy throughout the
Department of Transportation (DOT) in
maintaining the security of classified
information. It is applicable to all
classified information in the custody of
DOT regardless of whether the
information or material was produced
within DOT or originated outside DOT
and released to it.
1-2. Security Principles

a. Official information which requires
protection against unauthorized
disclosure in the interest of the national
defense or foreign relations of the
United States (hereinafter collectively
termed "national security") is
designated classified information.
Classification of information shall be
solely on the basis of national security'
considerations.

b. Knowledge or possession of
classified information shall be permitted
only to persons whose official duties or
contractual obligations require such
access, and only if they have been
determined to be trustworthy. Unless
both standards are met, i.e., need-to-
know and trustworthiness, the
individual obtaining access is an
unauthorized person and his/her gaining
access constitutes an unauthorized
disclosure.

c. The policies, standards, and
requirements established by this Order
are designed to assure proper
classification/declassification of
information and to prevent unauthorized
persons from gaining knowledge of
information designated as classified.
These principles shall be kept foremost
in mind when lcoal procedures are
developed to implement the provisions
of this Order.

1-3. Security Planning.
Security is not an end of itself. Rather,

it is an integral part of operations and of
program administration. Accordingly,
managers of programs or projects which
may involve classified information shall
consult with the appropriate security
element to assure that security planning,
which includes classification and
declassification planning, is provided at
the outset and as the project develops.
1-4. Order Format and Use.

This Order is designed to be both a
statement of Departmental policies and
requirements and an employee
operating manual. Headquarters, facility
and office implementing procedures
should: be filed in the appropriate
Chapter. In this way the reader may find

easily and quickly the answers and
guidance he/she is seeling. Request3 for
any modification or deviation from this
Order, inauding supporting Justification
shall be submitted to the OST, Chief
Security Staff, M-441, through
appropriate channels.

1-5. Notification by Field Activities of
Classified Material Held.

Field activities shall advise the
security element of the appropriate
region, district or national headquarters
when any of the following occur:

a. An activity which does not have
custody of classified material receives
such material. The notification shall
include a statement as to the highest
classification level of the material
received.

b. The higrst classification level of
the material held changes. For example,
an activity which holds Confidential
material receives Secret material, or an
activity having had both Secret and
Confidential material destroys or
otherwise gives up custody of the Secret
material.

c. An activity which had custody of
classified material no longer possesses
such material.

Chapter II. Declassification and
Downgrading

3-1. Discussion

a. Information which is properly
classified at the time it is developed
does not necessarily require protection
indefinitely. Most classified information
has diminishing significance to the
national security as time passes and as
technological or other developments
occur.

b. The lack of attention to
downgrading and declassification in the
past has resulted in the accumuTation
and protection of large votumeas of
material which actually no longer
require protection, or which require a
lesser degree of protection than
afforded. Although attempts to correct
this condition have been made,
emphasis is still needed in this area.

c. The salient downgrading/
declassification features of E.O. 12356
are:

(1} Declassification of classified
material shall be given emphasis
comparable to that afforded
classification.

(2) Classified information shall be
declassified as early asmatlonal security
considerations permit.

(3] Decisions concerning
declassification shall be based on the
loss of the information's sensitivity with

12790



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Notices

the passage of time or on the occurrence
of a declassification event.

3-2. Definitions

a. Downgrade-To determine that
classified information requires a lesser
degree of protection against
unauthorized disclosure in the interest
of national security than that currently
assigned, e.g., Top Secret is dovwngraded
to Secret;, Secret is downgraded to
Confidential. Material will be remarked
to reflect this determination.

b. Declassify-To determine that
information no longer requires
protection against unauthorized
disclosure in the interest of national
security. Material will be remarked to
reflect this determination, e.g., Top
Secret, Secret or Confidential material is
remarked as Unclassified.

3-3. Authority to Downgrade or
Declassify

a. Originally Classified Material.
Original classification authorities, a
successor in capacity or a supervisory
official of either, a higher authority, and
the Departmental Security Review
Committee, are authorized to
downgrade or declassify information
originally classified by DOT. In
addition, the following headquarters
security elements are authorized to
downgrade or declassify information
originally classified by an official within
their respective organizational element
and to resolve classification conflicts or
doubts as to the appropriate
classification of that information:
OST and DOT Administrations other

than USCG and FAA-OST Security
Staff

FAA--Office of Civil Aviation Security
USCC-Intelligence and Security

Division
MARAD-Deputy Administrator,

Deputy Administrator for Inland
Waterways and Great Lakes; Chief
Counsel; Associate Administrators for
Maritime Aids, Shipbuilding and Ship
Operations, Marketing and Domestic
Enterprise, and Research and
Development; Eastern, Central,
Western, and Great Lakes Region
Directors; Superintendent, U.S.
Merchant Marine Academy; and
Security Officer.
b. Derivatively Classified Material.

Declassification authority designated
above and the appropriate District or
Regional security elements within the
USCG and FAA are authorized'to
declassify or downgrade derivatively
classified material when such action
does not conflict with classification
decisions evidenced by the source
material or instructions from an original
classification authority.

3-4. Marking New Material for
Declassification or Downgrading

a. New material which derives its
classification from information
classified on or after August 1.1982.
shall be marked with the
declassification date or event assigned
to the source document.

b. New material that derives its
classification from information
classified prior to August 1,1982, shall
be treated as follows:

(1) If the source material bears a
declassification date or event twenty
(20) years or less from the date of origin.
that date or event shall be carried
forward on the new material.

(2) If the source material bears a
downgrading date or event, that date or
event shall be carried forward on the
new material.

3-5. Notification to holders
a. Whenever information is

declassified by appropriate authority,
other than changes pre-determined to
occur automatically, the authority
making the determination shall notify all
known holders of the change.

b. This notification shall include the
authority for the change (name and title)
and the effective date of the change.
Notification may be by general notice
rather than personal notice so long as
the general notice is designed to achieve
the intended result.

3-6. Automatic Downgrading or
Declassification

Old material which is marked for
automatic downgrading or
declassification requires no further
authority from the originator by any
holder to remark the material. The
marking itself conveys this authority.

3-7. Effect of Open Publication
The fact that information currently

classified has been disseminated by a
public medium of communication does
not automatically mean that it has been
declassified. Classification shall
continue to be respected until advised to
the contrary by the originating agency or
higher authority. Questions as to the
propriety of continued classification in
these cases should be promptly brought
to the attention of the originator. If the
originator cannot be readily identified.
the matter should be referred to the OST
Chief, Security Staff.

3-6. Declassification of Presidential
Papers

The Archivist of the United States has
the authority to review for
declassification or downgrading,
information and material which has
been classified by a President, his/her

White House Staff or special committee
or commission appointed by him/her
and which the Archivist has in his/her
custody at any archival depository.
including a Presidential Library. Such
declassification shall only be
undertaken in accord with: (i] The terms
of the donor's deed or gift. (ii]
consultations with the Departments
having a primary subject-matter interest.
an4 (iii) the provisions of this Chapter
with respect to the material of concern
to DOT.

3-9. Mandatoiy Review for
Declassification

a. E.O. 12356 requires that procedures
be established to handle requests by a
U.S. Citizen or permanent resident alien.
a federal agency, or a State or local
government, to declassify and release
information. In order to be acted upon. a
request needs to describe the
information with sufficient particularity
to permit the record to be identified and
located. Agency responses to mandatory
declassification review requests shall be
governed by the amount of search and
review time required to process the
request. After review, the record or any
reasonably segregable portion thereof
that no longer is in the interest of
national security shall be declassified
and released unless withholding is
otherwise warranted under applicable
law.

b. Requests for classified records
made under the Freedom of Information
Act (FOIA), as amended, are processed
differently than requests made under the
Mandatory Review provision. (See
Paragraph 3-11.)

c. An agency inpossession of a
classified document may not in
response to a request for the document
made under the Freedom of Information
Act or the Mandatory Review provision
of E.O. 12356, refuse to confirm the
existence or non-existence of the
document, unless the fact of its
existence or non-existence would itself
be classified.

3-10. Procedures for Submitting and
Handling Requests for Mandatory
Review

a. The Chief, Security Staff. M-441.
Office of the Secretary of ,
Transportation. 400 7th Street, SW.,
Washington. D.C. 20590, is hereby
designated as the official to whom a
member of the public or another
department or agency -will submit a
request for mandatory review of
classified material produced by or under
the primary cognizance of the
Department of Transportation. Elements
of the Department which may receive a
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request directly shall immediately notify
the Chief.

b. If the request involves material
produced by or urider the cognizance of
the US. Coast Guard or the Federal
Aviation Administration, the Chief will
forward the request to the headquarters
security staff of the element for action. If
the request involves material produced
by other Departmental elements, the
Chief shall serve as the action officer.

c. Action offices shall-.
(1j Immediately acknowledge receipt

of the request and provide a copy of the
correspondence to, the Chief. If a fee for
search of records is involved' pursuant
to the Department of Transportation
regulations, 49 CFR Part 7, in
Implementation of the Freedom of
Information Act, the requester shall be
so notified.

(2) Conduct a security review which
shall include consultation with the office
which produced the material and with
source authorities when the
classification, or exemption of material
from automatic declassification, was
based upon determinations by an
original classifying authority.

(3) Assure that the requester is
notified of the determination in a timely
manner forgiven an explanation as to
why further time is necessary) and
provide a copy of the notification to the
OST Chief, Security Staff.

d. Whenever a request does not
reasonably describe the records sought,
the requester shall be notified that no
further action can be taken without
more specificity as to the records in
question.

e. If the determination reached is that
continued classification is required, the
determination shall include a statement
as to why the requested material cannot
be declassified. The determination shall
also advise the requester of the right to
appeal. A requester who may wish to
appeal a classification review decision,
or who has not been notified of a
decision after sixty (60) days, should
submit the appeal to the Chairman,
Security Review Committee, M-1,
Department of Transportation, 400 7th
Street, SW., Washington, D.C. 20590.

f. If the determination reached is that
continued classification is not required,
the information shall be declassified and
the material remarked. The action office
will then refer the request to the
Director of the Office of Public Affairs
or to the head of the operating element,
as the case may be, responsible for the
material to determine if it is otherwise
available for public release under 5
U.S.C. 552 (The Freedom of Information
Act) and implementing regulations.

(1) If the material is releasable, the
requester shall be advised that the

material has been declassified and is
available. If the request involves the
furnishing of copies and a fee is tobe
included, the requester shall be so,
advised pursuant to 49 CER 7.91 through
7.A5.

(21 If the material is not releasable,
the requester shall be advised that the
material has been declassified but that
the record is exempt from disclosure,
pursuant to the Freedom of Information,
Act, and that the provisions of 49 CFR.
7.81, which- pertains to appeals, is
applicable.

g Upon; receipt of an appeal from a
classification review determination
based upon continued classification, the
Departmental Security Review
Committee shall immediately
acknowledge receipt and act on the

-matter within thirty (30) days. With
respect to information originally
classified by or under the primary -
cognizance of DOT, the Committee,
acting for the Secretary, has the
authority to overrule previous
determinations in whole or in part when,
in its judgment, continued protection in
the interest of national security is no
longer required. When the classification
of the DOT-produced material was
based upon a classification
determination made by another
department or agency, the Security
Review Committee (SRC) will
immediately consult with its counterpart
committee for that department.

(1) If it is determined that the DOT
material requires continued
classification, the requester will be so
notified.

(2) If it is determined that the material
no longer requires classification, it shall
be declassified and remarked. The
Committee shall refer the request to the
Director of the Office of Public Affairs,
or the head of the operating element
concerned, as the case may be, to
determine if the material is otherwise
available for public release under Title
5, U.S.C. Section 552, and implementing
directives, aid the provisions set forth
in subparagraphs (1) and (2), pbragraph
f, above, shall be followed. A copy of
the response shall be provided to the
Committee.

3-11. Procedures for Handling Requests
Under the Freedom of Information Act
Involving Classified Records

a. Amendments to the Freedom of
Information Act, Title 5, U.S.C., Section
552, authorize withholding of records
from public availability which are "(A)
specifically authorized under criteria
established by an Executive Order to be
kept Secret in the interest of national
defense or foreign policy and (B) are in

fact properly classified pursuant to such
Executive Order."

b. Persons who request records from
an agency under the provisions of the
Act, and whose requests are denied,
may petition the courts to enjoin the
agency from withholding the record, and
in this event, the bden is on the
agency to sustain ifts actions.

c. The Amendments also impose time
limits for determinations on FOIA
reqeusfs. A determination on an initial
request must be made within ten (10)
working days after receipt of the
request. In case of ar appeal to an initial
denial, a determination must be made
within twenty (20) working days after
receipt of the appeal. Except for unusual
circumstances, failure to make a
determination within the stated time
limits means that a requester has
exhausted the administrative remedies
and may bring suit immediately.

d. To assure that FOIA requests
involving classified records are
subjected to a thorough classification
review and response is made within the
specified time limits, the procedures In
paragraphs e. and f. shall apply.

e. The procedure for initial requests
involving classified records is as
follows:

(1) The office having responsibility to
act upon a FOIA request shall consult
immediately with the appropriate
security element which shall conduct a
classification review,

(2) If the record is declassified, the
action officer shall be so advised and a
determination of releasability shall be
made without further reference to
security considerations. A copy of the
declassification decision shall be
forwarded to the OST Chief, Security
Staff.

(3) If the record warrants continued
classification, the action officer shall be
advised prior to the expiration of the
time limit. The action officer shall
advise the requester of the denial
following the provisions of 49 CFR 7.21,
"Initial Determination."

(4) If the classification review cannot
be completed within the statutory time
limit, due to unusual circumstances, the
security element will so advise the
action officer. The action officer will
arrange for an extension of time in
accordance with the Act (5 U.S.C. 552
(a](6)(B] and 49 CFR 7.25, "Extension"
and implementing Departmental
regulations.

(5) A copy of the determination to
deny based on clasgification of the
record shall be forwarded immediately
to:

(a) The OST Director of the Office of
PublicAffairs, the General Counsel, or
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to the head of an operating element, as
the case may be; and

(b) The OST Chief, Security Staff,
through the appropriate headquarters
security staff.

f. The procedure for receipt of an
appeal for reconsideration of release of
a classified record is as follows:

(1) The Departmental official receiving
the appeal shall immediately refer the
matter to the Departmental Security
Review Committee which shall conduct
a classification review. With respect to
information originally classified by or
under the primary cognizance of the
Department, the Committee, acting for
the Secretary, has authority to overrule
previous determinations in whole or in
part when, in its judgment, continued
protection in the interest of national

- security is no longer required. When the
classification of the record produced in
the Department is based upon a
classification determination made by
another department or agency, the
Security Review Committee shall
consult immediately with its counterpart
committee for that department. Before
reaching a decision the Committee may
consult with additional departments or
committees as may be appropriate.

(2) If the Committee determines that
the record is in fact properly classified
pursuant to an Executive Order, the
-Committee shall so inform the head of
the operating element concerned and the
OST General Counsel. The head of the
operating element concerned, or the
General Counsel, as the case may be,
shall issue a final denial to the
requester.

(3] If the Committee determines that
the record no longer requires
classification, the head of the operating
element concerned or the General
Counsel, as the case may be, will be so
informed. The head of the operating
element or the General Counsel, as the
case may be, shall determine if the
material is otherwise available for
public release and notify the requester.

(4] In its deliberations and notification
to the head of the operating element or
the General Counsel, as the case may
be, the Committee shall determine, to
the maximum extent possible, what
portions of a requested record contains
information properly classified and
what unclassified portions may be
reasonably segregated for the purpose of
public availability.

(5] Actions upon appeal for
reconsideration of requested records
shall be completed within the prescribed
time limits.

g. The OST Chief, Security Staff, is
designated as the officer to whom
another department or agency should
submit a request for a classification

review of classified material produced
by or under the primary cognizance of
the Department. If the reason for the
review is based upon a request received
by the other department or agency under
the Freedom of Information Act, the
Chief shall immediately inform the
Chairman of the Security Review
Committee who shall assure that action
which is appropriate to the
circumstances is taken. If the reason for
the request for review is not based on
the Freedom of Information Act, the
Chief shall refer the matter to the
operating element concerned or shall act
directly on the matter. In either event, he
shall assure that a proper and timely
response is made.

3-12. Public Availability of Declassified
Information

a. It is a fundamental policy of DOT to
make information available to the public
to the maximum extent permitted by
law. Information which is declassified,
for any reason, loses its protective
status in the interest of national
security. Accordingly, declassified
information shall be handled in every
respect on the same basis as all other
unclassified information. Declassified
information is subject to the Department
of Transportation regulations (49 CFR
Part 7) in implementation of the
Freedom of Information Act and public
information policies and procedures.

b. Information may be classified or
reclassified after an agency has received
a request under the Freedom of
Information Act (5 U.S.C. 552) or the
order if such classification meets the
requirements of the order and is
accomplished personally and on a
document-by-document basis by
officials designated by the Order.
Chapter XI. Dissemination of Classified
Information

11-1. Discussion.
Information has no real value unless it

is made available to those who can use
it. This principle applies also to
classified information. However, The
Dissemination of Classified Information
is Limited to Those Whose Official
Duties Require Knowledge or Possession
Thereof and Further to Those who Will
Respect This Limitation.

11-2. Basic Provisions
a. Classified information may be

released only to persons who have an
official need for the information and
only after they have been determined by
designated authorities to be trustworthy
for the classification level of information
to be disclosed. For example, persons
who are cleared at the SECRET level

may not be given access to information
at the TOP SECRET LEVEL. However
clearance for one level. Le.. TOP
SECRET, conveys authority for release
of information classified at lower levels,
i.e.. SECRET or CONFIDENTIAL when a
need for release exists. The mere fact
that an individual is employed by DOT
or another Department or Agency of the
Government or is a member of the
Armed Forces does not mean that he
has been Cleared for Access to
Classified information.

b. A security clearance shall be
administratively rescinded when an
individual no longer requires access to
classified information in the
performance of official duties. Likewise,
when an individual no longer needs
access to a particular security
classification category, the security
clearance will be adjusted to the
classification category still required for
the performance of his/her duties. In
bolh instances, such action shall be
taken without prejudice to the person's
eligibility for security clearance should
the need arise again. DOT Order 1630.2,
Personnel Security Program, sets forth
policies, standards, procedures, and
designated authorities for issuing and
withdrawal of security clearances for
DOT personnel.

c. After a person has been found
eligible for access to classified
information, but before being allowed
such access, the individual shall be
required to sign a SF-19, "Classified
Information Nondisclosure Agreement".
The completed agreement vill be
retained in a file system that vill assure
its expeditious recovery for the 50 year
retention.

d. Access to certain types of
information may require additional
authorization and controls. As an
example, a person having access to
Sensitive Compartmented Information
(SIC) would be required to sign a Form
4193. "Sensitive Compartmented
Information Nondisclosure Agreement".

e. Supervisors are responsible for
controlling the dissemination of
classified information received or
generated in their offices to persons
under their jurisdiction.

f The responsibility for determing
whether an individual has a need for
specific items of classified information
rests with the person or activity which
has possession or control of the
information and not with the
prospective recipient.

g. Classified material originated by
another department or agency and
furished to DOT shall notbe further
distributed outside DOT without the
prior consent of the originating
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department or agency. This restriction
applies to the distribution to contractors
who require the informatin in
performance of DOT contracts.

h. Classified material shall not be
released to an employee or other person
for his/her private use (personal,
commercial, or as background material)
even though the individual may have
been partly or solely responsible for
producinj the material.

i. Before approving a release of
classified information to a person who
serves in more than one capacity, e.g., a
contractor employee who also acts as a
private consultant, the releasing official
shall determine in which capacity the
intended recipient is acting and will
follow the release and clearance
procedures established for the
appropriate category.
, j. Personnel shall refuse access to

classified information for which they
lack either the required authorization or
need-to-know.

k. Officials who disclose classified
information verbally will insure that the
recipients have the proper security
clearance and also advise the-recipients
of the classification of the information
divulged.

I. Additional provisions for
dissemination in connection with
visiting are set forth in Chaptr XIL
11-3. Dissemination within the
Executive Branch.

Classified information originated by
DOT activities may be disseminated to
other departments and agencies of the
Executive Branch as necessary for the
conduct of official business.
11-4. Dissemination Outside the
Executive Branch.

Classified information shall not be
disseminated outside the Executive
Branch without the specific
authorization of designated officials as
indicated below. Classified material
which is to be physically released to the
U.S. entities outside the Executive
Branch shall be marked as prescribed by
Chapter IV.
11-5. To the Congress

a. Provided other Departmental
policies and procedures regarding
legislative affairs are met, classified
information may be disseminated to the
Congress when necessary in the
interests of the national security and as
authorized by the Secretary or the head
of an operating administration. As used
herein, the Congress includes members,
committees, subcommittees, and staffs
of members and committees.

b. DOT personnel who are to appear
as witnesses before a Congressional

Committee or who will met with staff
representatives shall obtain prior
approval from an authority designated
above for the disclosure of classified
information which-he/she anticipates
will be requested.

c. A DOT witness who is requested to
disclose classified information which
he/she has not been authorized to
release shall respectfully state that he/
she does not have authority to testify on
the matter but that he/she will endeavor
to obtain authority or have the
information furnished.

d. Witnesses shall request that
classified testimony be given in
Executive session only, that any record
of such testimony be identified as
classified and not appear in any
document subject to public inspection or
availability, and shall obtain the
assurance of a committee representative
that everyone present has a security
clearance commensurate to the
classification of the information to be
released or discussed. "

e. Offices which release classified
documents are responsible to assure
that they will be provided adequate
physical safeguards.

f. Personal communications to
Congress shall not include claqsified
information. Classified information shall
not be furnished for further release to a
constituent.

g. Classified information to be
disclosed shall be reviewed specifically
to assure that the assigned classification
is still valid.

11-6. To Representatives of the General
Accounting Office (GAO)

Properly cleared and identified
representatives of the GAO may be
granted acess to DOT classified
information at DOT activities when such
information is relevant to the
performance of their statutory
responsibilities and duties in
accordance with the following'

a. The GAO will give advance notice
to the heads of DOT activities to be
visited. Each announcement of a
planned visit will include the purpose of
the visit, names of the representatives,
and if access to classified information is
anticipated, a certification as to the
level of clearance of each
representative.

b. The following GAO officials are
authorized to certify security clearances:
the Comptroller General, his Deputy,
and Assistants; the General Counsel and
Deputy General Counsel; the Director
and Deputy Director, Office of Policy;
the Directors, Deputy Directors,
Associate Directors, and Assistant
Directors of the following Divisions:
General Government Resources and

Economic Development, Resources and
Economic Development, Manpower and
Welfare, International, Transportation
and Claims, Procurement and Systems
Acquisition, Federal Personnel and
Compensation, Logistics and
Communications, Financial and General
Management Studies; and Regional
Managers.

c. GAO personnel can be identified by
special credential cards issued by the
Comptroller General. Each card Is
serially numbered and bears the
photograph and signature of the
authorized holder.

d. Requests for the following types of
information shall be forwarded to the
OST Chief, Security Staff, for the
determination of whether or not te
information is relevant to the
performance of the GAO's statutory
responsibilities and for authorization for
release or access:

(1) Top Secret information;
(2) Other sensitive classified

information falling in the general areas
of tactical operations, intelligence and
communications security; and

(3) Classified information originated
by another department or agency of the
Executive Branch, including FBI reports.

e. When classified documents are
furnished to GAO representatives, they
shall be informed of the classified
nature of the information and of the
need for safeguarding it properly. In this
connection, the Comptroller General has
agreed to establish a security system at
least equal to that prescribed by the
Executive Branch.

11-7. To the Government Printing Office
(GPO).

Classified material, except TOP
SECRET and similarly unique material,
may be released to GPO plants,
Washington and field, for reproductio
when necessary as determined by DOT
officials responsible for meeting printing
and reproduction needs. The Public
Printer has established policies and
standards commensurate with those of
the Executive Branch for the clearance
of GOP personnel and for the
safeguarding of classified information,
11-8. To the judiciary

Every effort shall be taken to prevent
the disclosure of classified Information
in proceedings before civil courts or a
general courts-martial. If classified
information becomes, or It appears that
it might become, involved, the matter
will be referred immediately to the OST
General Counsel. The General Counsel
in consultation with the OST Chief,
Security Staff, will furnish advice and
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guidance as appropriate to the
circumstances of the given situation.

11-9. To Foreign Governments, Foreign
Nationals, and Internation'al
Organizations

a. The release of classified
information'to foreign nationals (orally,
visually or in documentary form)
requires special attention and controls.
This paragraph deals only with the
protection and controlled release of
classified information. Other
Departmental directives in the area of
international relations should be
consulted also. The term Foreign
National includes a U.S. citizen acting
as a representative of a foreign
government or firm and is defined in
Appendix 2-Item 23.

b. In rate instances, a DOT activity
may wish to hire a foreign national as
an employee or consultant in his/her
capacity as a private individual. In this
regard, the provisions of applicable
directives andAhe Federal Personnel
Manual will be followed. In addition, if
access to classified information is
involved, the activity or office shall
submit a request to the security manager
of the headquarters of the respective
operating administration or the OST
Chief, Security Staff for authorization
together with necessary personnel
security forms. The following
requirements shall be fulfilled:

(1) The request shall identify precisely
the classified information intended for
release. The security staff shall
determine RELEASIBIUITY of the
information in the manner described
below as though the information were to
be released to the government of the
country of which the individual is a
national. Activities shall permit access
only to that classified information for
which authorization has been obtained.
Procedural controls shall be established
to effectively screen all information
furnished to the foreign national
employees.

(2) A full field investigation shall be
completed and evaluated before access
is granted. Interim authorizations are
not permitted. Since investigations
overseas will be involved, delays in
completing the investigation should be
anticipated. If it is not possible to obtain
full investigation coverage,
authorization shall be denied. Upon
completion and evaluation, a clearance
as defined by Appendix 2, Item 13, will
not be issued. Rather, authorization will
be granted for access only to specifically
identified information.

c. Except for the above, classified
information as a matter of principle and
policy is not made available to a foreign
national as an individual, but is

disclosed to his/her government. By this
means, the parent government accepts
responsibility for the clearance of the
individual and for the protection of the
information.

(1) Policies governing the disclosure of
classified military information to foreign
governments are formulated by the
National Military Information
Disclosure Policy Committee (NDPC).
Releases of certain other classified
information, including Restricted Data.
intelligence, and communications
security information, are made pursuant
to policies established by the agency or
interagency entity having cognizance of
the information proposed for release.
Often the determination of cognizance is
difficult and involved and, in many
cases, more than one department or
agency may need to be consulted for
approval.

(2) As a prerequisite for release the
department or agency proposing such
release must malke a clear determination
that the benefits to the U.S. outweigh the
disadvantages of disclosure. The
cognizant department or agency must
concur in this determination.

(3) The foreign government proposed
as a recipient of U.S. classified
information must officially assure this
government that the information will be
used only for official purposes, will be
afforded protection at least equal to our
requirements, will not be released to
any other person or nation without our
express permission, and corporate or
proprietary rights (if any) in the
information will be respected.

d. No release of classified information
to a foreign national or foreign
government may be made by a DOT
activity without the express consent of
the chief of the security manager of the
headquarters of the appropriate
operating administration or the OST
Chief, Security Staff.

e. Application for visits of foreign
nationals to DOT activities wherein
access to classified information may be
involved, shall be made to the
appropriate security manager or OST
Chief, Security Staff, at least thirty days
in adveo of the proposed visit. In the
case of a civilian or military
representative of a foreign government
application may be made by a civilian
or military attach6 of the mission of the
country concerned. For all other foreign
nationals (including U.S. citizens
representing foreign interests),
application shall be made by the Chief
of Mission (ambassador, minister, etc.)
of the country concerned. Applications
shall contain the following information
concerning the proposed visitor.

(1) Name in full, rank, title, and
position;

(2) nationality, date and place of birth
(in case of a civilian, furnish passport
number);

(3) employer or sponsor (if other than
government making appliction);

(4) name and address of installation(s)
to be visited;

(5) date, time, and duration of
proposed visit;

(6) purpose of visit in detail, including
estimated degree of access required;

(7) security clearance status of visitor
with his/her own government;

(8) where known and appropriate,
names of individuals to be visited; and

(9) a certification that the visitor has
been subjected to a military and
political screening and does not
constitute a security risk to the United
States, that the visit and visitor are
officially sponsored by his/her
government which has officially cleared
him/her to receive information on the
stated purpose, that responsiblity for the
security of the information obtained is
officially accepted by his/her
government, that all information
obtained will be used for official
purposes o"rly and will not be released
to any other person or nation without
the express consent of the U.S.
Government, and that corporate or
proprietary rights involved, patented, or
not, will be respected and protected.
L Requests for documentary release of

classified information shall be
processed generally in accordance with
the procedures prescribed in il-S
above. Documents containing classified
information approved for release shall
be delivered to the appropriate security
manager or OST Chief, Security Staff for
onward transmission by means
appropriate to the circumstances.

C. It is emphasized that these
provisions apply to all situations where
in a foreign national may gain access to
classified information in the custody of
DOT. They apply to visits of DOT
personnel to foreign countries,
participants in exchange missions,
conferences, meetings, sym-osa, etc. To

avoid embarrassment, parsonnel should
be careful to avoid firm i-tations or
commitments to foreign nationals which
may involve access to classified
information until the ex-press consent for
acess is obtained. Other department or
agency approval of sponsorship of a
foreign national visit, sometimes
referrad to as a clearance, does not
authorize access to classified
information in the custody of DOT. Any
proposed release of, or access to,
classified information involving a
foreign national, which is not covered in
these provisions shall be submitted to
the appropriate security manager, or
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chief, Security Staff, OST, for handling
on a case-by-case basis.

(1) That he/she will abide by
regulations issued by DOT:
11-10. To Historical Researchers.

a. Persons outside the Executive
Branch who are engaged in historical
research projects may have access to
classified information provided that: (1)
Access to the information will be clearly
consistent with the interests of national
,security, and (2) the person to be
granted access is trustworthy.

.b. The provisons of this paragraph
apply only to persons who are
conducting historical research as private
individuals or under private sponsorship
and do not apply to research conducted
under government contract or
sponsorship. Further, the provisions are'
applicable only to situations where the
classified information concerned, or any
part of it, was orginated by DOT or by
DOT contractors or where the
information, if originated elsewhere, is
in the sole custody of DOT. If any
person requests access to material
originated in another agency or to
information under the exclusive
jurisdiction of the National Archieves
and Records Service, General Services
Administration, he/she should be
referred to the other agency or to the
National Archives and Records Service.

c. When a request for access to
classified information for historical
research is received, it will be referred
to -the appropriate local security office.
The security office shall obtain from the
applicatnt completed Standard Form 86
in triplicate, Investigation Data for
Sensitive Position, and Stndard Form 87,
Fingerprint Chart; a statement in detail
to justify access, including identification
of the kind of information desired and
the organization or organizations, if any,
sponsoring the research; and a written
statement (signed, dated, and
witnessed) with respect to the following:

(1) That he/she will abide by
regulations issued by DOT:

(a) To safeguard classified
information; and

(b) To protect information which has
been deteimined to be proprietary or
privileged and is not eligible thereby for
public dissemination.

(2) That he/she understands that any
classified information which he/she
receives affects the security of the U.S.

(3) That he/she acknowledges an
obligation to safeguard classified

* information or privileged information of
which he/she gains possession or
knowledge as a result of his/her access
to files of the Department.

(4) That he/she agrees not to reveal to
any person or agency any classified

information or privileged information
obtained as a result of his/her access,
except as specifically authorized in
writing by the DOT and further agrees
that he/she shall not use the information
for purposes other than that set forth in
his/her application.

(5) That he/she agrees to authorize a
review of his/her notes and manuscript
for the sole purpose of determining that
no classified information or material is
contained therein.

(6) That he/she understands that
failurd to abide by conditions of this
statement will constitute sufficient
cause for cancelling his/her access to
classified information and for denying
him/her any future access, and may
subject him/her to criminal provisions of
Federal law as referred to in this
statement.

(7) That he/she is aware and fully
understands the provisionb of Title 18,
U.S. Code, Crimes and Criminal
Procedures, and of the Internal Security
Act of 1950, as, amended. Title 50, U.S.
Code, prescribes, under certain
circumstances, criminal penalties for the
unauthorized disclosure of information
respecting the national security and for
loss, destruction or compromise of such
information.

(8) That this statement is made to the
U.S. Government to enable it to exercise
its responsibilities for the protection of
information affecting the national
security. That he/she understands that
any material false statement which he/
she makes knowingly and willfully will
subject him/her to the penalties of Title
18, U.S. Code, Section 1001.

d. The security office shall process the
forms in the same manner as specified
for a preappointment National Agency
Check (NAC) for a critical-sensitive
position. Upon receipt of the completed
NAC, the security office, if warranted,
may determine that access by the
applicant to the information will be
clearly consistent with the interests of
national security and the person to-be
granted access is trustworthy. If deemed
necessary, before making its
determination, the office may conduct or
request further investigation. Before
access is denied in any case, the matter
will be referred through channels to the
OST Chief, Security Staff, for review
and submission to the Secretary for final
denial.

e. If access to TOP SECRET,
intelligence or communications security
information is involved, a full field
investigation is required. However, this
investigation shall not be requested until
the matter has been referred through
channels to the OST Chief, Security
Staff, for determination as to adequacy

of the justification and consent of other
agencies as required,

f. When it is indicated that an
applicant's research may extend to
material originating in the records of
another agency, approval must be
obtained from the other agency prior to
the grant.of access.

g. Approvals for access shall be valid
for the duration of the current research
project but no longer than two years
from the date of issuance, unless
renewed. If a subsequent request for
similar access is made by the individual
within one year from the date of
completion of the current project, access
may again be granted without obtaining
a new NAC. If more than one year has
elapsed, a new NAC must be obtained.
The local security office shall promptly
advise its security manager of the
appropriate headquarters, of all
approvals of access granted under these
provisions.

h. An applicant should be given
access only to that classified
information which is directly pertinent
to his/her approved project. He/she
may review files or records containing
classified information only in offices
under the control of DOT, Procedures
should be established to identify
classified material to which he/she is
given access. He/she should be briefed
on local procedures established to
prevent unauthorized access to the
classified material while In the custody,
for the return of the material for secure
storage at the end of the daily working
period, and for the control of his/her
notes until they have been reviewed, In
addition to the security review of the
applicant's manuscript, the manuscript
should be reviewed by appropriate
offices to assure that it is technically
accurate insofar as material obtained
from the Department is concerned and Is
consistent with the Department's public
release policies.

11-11. To Former Presidential
Appointees

Persons who previously occupied
policy-making positions to which they
were appointed by the President may be
granted access to classified information
or material which they originated,
reviewed, signed, or received while In
public office, provided that:

a. It is determined that such access Is
clearly consistent with the interests of
national security; and

b, The person agrees to safeguard the
information, to authorize a review of
his/her notes to assure that classified
information is not contained therein,
and that the classified information will
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not be further disseminated or
published.

11-12. To Contractors.

Classified information may-be
disclosed to DOT contractors,
subcontractors, bidders, and grantees,
and to contractors of other Government
agencies, provided access to the
information is necessary to the
performance of the contract and
required security clearances have been
issued (see Chapter XlI).

11-13. To the National Defense
Executive Reservists (NDER's).

For the purposes of dissemination,
members of the DOT NDER program are
considered to be in the same category as
employees. Classified information may
be disclosed to DOT NDER's for which
they have a need provided clearances
have been issued pursuant to the
provisions of DOT Order 1630.2,
Personnel Security Program. However,
classified material shall not be
physically released to the custody of
NDER's except upon request to the
Director of Emergency Transportation,
RSPA, and in accordance with
procedures established by the latter
after consultation with the OST Chief,
Security Staff.

11-14. To Reserve Military Personnel
for Training and to Retired and Inactive
Status Military Personnel.

The Commandant U.S. Coast Guard.
shall establish policies and procedures
for the dissemination of classified
information to reserve, retired, and
inactive status personnel. Releases to
retired and inactive status personnel
shall be on a selective basis, limited to
those persons and to that information
deemed warranted in the furtherance of
the USCG or overallDepartmental
mission. Dissemination shall be orally or
visually as distinguished from the
physical release of documentary
material. Classified information to be
used in training courses for reserve
personnel shall be screened and
justified.

11-15. Contact with News Media.

No person in DOT will discuss with or
provide classified information to the
news media. All contacts with the news
media involving classified information,
whether written or oral, will be referred
to the OST Chief, Security Staff. The
security element shall be consulted
before any commitment to or
understanding with the individual or
entity has been made.

11-16. Prepublication Review.
Persons having access to Sensitive

Compartmented Information (SCIJ will
be reqired to submit for security review
to the Headquarters Security Staff all
information or materials, including
works of fiction, which contain or
purport to contain SCI or description of
activities that produce or relate to SCI
or are believed to be derived from SCI.
The request must be submitted in
written form with complete justification.

11-17. Dissemination Through Meetings.
a. DOT activities which host or

convene a classified conference,
symposium, seminar, exhibit, or
scientific and technical gathering
(hereinafter referred to as a meeting)
shall assure that security measures,
appropriate to the circumstances, are
taken. Requirements include, but are not
limited to, the following:

(1) All persons attending the meeting
shall be properly authorized and have a
need for the information. In this regard,
all attendees may not have a need for all
of the information to be presented,
particularly at a meeting covering a
wide range of topics. In such instances,
the agenda should be drawn and the
meeting conducted in a manner to
provide for-selective attendance.

(2) Attendees shall be positively
identified before being admitted to the
meeting room.

(3) Persons who present classified
information shall be advised of any
limitations on their presentations which
may be necessary because of the level
of clearance or need-to-know of certain
members of the audience. The speaker Is
responsible also for seeking such
guidance and for keeping his/her
disclosuies within the prescribed limits.

(4) Notes, minutes, summaries,
recordings, proceedings, reports, etc., on
the classified portions of the meeting
shall be safeguarded and controlled
throughout the duration of the meetingo.
Such material, as appropriate, shall be
forwarded to attendees by secure means
at the conclusion of the meeting rather
than being handcarried by them from
the meeting site (except for local
attendees).

(5) Physical and technical security
controls shall be established as
appropriate to the classification and
sensitivity of the information to be
discussed. Because of the security
hazards inherent in the use of any
normally public meeting place for the
presentation or discussion of classified
information, classified meetings or
classified sessions of a meeting, shall,
whenever possible, be held only on a
U.S. Government installation or a

cleared contractor facility. Exception to
this provision may be approved by the
appropriate security element.
[-4 D: = t4-C FJ3-:4s 8:43 am]

CING CODE 41-2-M

Federal Aviation Admninstration

Draft Advisory Circular on Use of
Child/infant Seats in Aircraft

AGENcv: Federal Aviation
Administration (FAA), DOT.
AcTIO:.: Notice of intent to issue an
Advisory Circular.

summR.Y: The FAA has prepared an
Advisory Circular that provides
information on the proper use of child or
infant seats aboard aircraft and
precautions for rapid evacuations during
emergencies. The Advisory Circular is
not a regulation and will be issued for
guidance purposes only.
DATE: Commenters must identify file
number 120-XX (AWS-110) and
comments must be received on or before
May 14,1984.
ADDRESSES: Send all comments on the
draft Advisory Circular AC to:
Policy and Procedures Branch, AWS-

110, Aircraft Engineering Division,
Office of Airworthiness-File No. 120-
XX (AWS-110), Federal Aviation
Administration, 800 Independence
Avenue, SW.. Washington, D.C. 20591

Or deliver comments to:
Room 335D, 800 Independence Avenue,

SW., Washington. D.C. 20591
FOR FURTHER INFORMATION Co NTACr.
Arthur J. Hayes, Policy and Procedures
Branch, AWS-110, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington. D.C. 20591,
telephone: (202) 426-8374.

Comments received on the draft AC
may be inspected, before and after the
closing date for comments, in Room
335D. FAA Headquarters Building (FOB-
10A), 800 Independence Avenue. SW.,
Washington, D.C. 20591, between 8:00
a.m. and 4:30 p.m.
SUPPLEMAENTARY INFORMATION: The
telephone number given at the end of
the draft AC may be used by the general
public to obtain information on child or
infant restraint devices approved for use
in aircraft. When the AC is issued: that
telephone number will be changed to an
FAA Office of Public Affairs telephone
number. Until then, public inquiries are
still welcomed at the telephone number
in the draft AC.
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Comments Invited
Interested persons are invited to

comment on the draft AC by submitting
such written datar views, or arguments;
as they may desire. Commenters should
identify AC file number 120-XX (AWS-
110] and comments should be submitted
to the address specified above. All
comments received on or before the
closing data specified above for
comments will be considered by the
Director of Airworthiness before issuing
the final AC.

How to Obtain Copies
A copy of the draft AC may be

obtained by contacting the person under
"FOR FURTHER INFORMATION CONTACT."

Issued in Washington, D.C. on March 21,
1984.
M. C. Beard,
Director of Airworthiness.

Draft Advisory Circular
Subject: Use of Child/Infant Seats in

Aircraft
Initiated by: AWS-i10
[ACNo: 120]

1. Purpose. This advisory circular
provides information to assist the public
in the proper use of child/infant seats
aboard aircraft and provides
precautions so all passengers are able to
evacuate aircraft rapidly during
emergencies.

2. RelatedFederalAviation
Regulations (FAR) Sections. Section
91.14, 121.311, 125.211, and 127.109.

3. Background.
a. Establishing the Need. A Federal

Aviation Administration (FAA) Task
Force on Child Restraint was convened
in February 1979 to evaluate child
restraint device use aboard aircraft and
to explore the options for allowing child
restraint devices in aircraft. Based on
work previously done by the Civil
Aeromedical Institute and the Flight
Standards National Field Office in the
FAA and the National Highway Traffic
Safety Administration CNHTSA] of the
Department of Transportation, the Task
Force submitted a recommendation to
the FAA Administrator on June 1, 1979;
the recommendation indicated that the
most suitable manner of allowing child
restraint devices aboard aircraft would
be to adopt the Federal Motor Vehicle

-Safety Standard No. 213, Child Restraint
Systems, with additional provisions for
the aircraft environment.

b. The Aircraft Environment. (1) In
most nontransport category aircraft,
there are small cabins, passenger seats
with safety belts and shoulder
harnesses; a need to evacuate entire
aircraft rapidly in emergencies; aft,

forward, and side facing passenger
seats; -passenger seats with backs that
fold over, occasionally a single
entrance/exit door; and up and down
loads during inflight turbulancafgusts.

(2J In transport category aircraft, there
are passenger seats with fold-over
backs, safety belts, and arm rests (some
may be folded up out of the way]; a
need to evacuate entire aircraft rapidly
in emergencies; aft, forward, and side
facing passenger seats; and up and
down loads during inflight turbulencef
gusts.

c. Performance Standards. Following
development of the performance
standards that account for the aircraft
environment and after providing public
notice, the FAA issued the standards in
Technical Standard Order (TSO) C100,
C1ild Restraint Systems, off May 28,
1982. The FAA issued the TSO for child
restraint systems, i.e., child/infant seats,
to provide for use of child/infant seats,
which would not be a hazard to the
child/infant or other passengers during
an emergency in the air transportation
environment.

d. FAA approval. A child/infant seat
with an FAA TSO approval or a Parts
Manufacturer Approval (PMA) may be
used in all phases of flight and fully
complies with FAR §§ 121.311(b),
125.211(b), and 127.109(b).

4. Discussion.
a. Child/Infant Seats are Optional.

The FAA does not require the use of
child/infant seats for small children
aboard aircraft; however, air travelers
are given the option, at their own
expense, to use child/infant seats in
accordance with paragraph 4b during all
phases of an airline's flight operations.
To exercise this option, the air traveler
may be obliged, at the'discretiori of the
airline, to purchase a ticket for an infant
less than 2 years old.

b. Approved Child/InfantSeats. An
air traveler may use a child/infant seat
that eithercomplies with-TSO-C100 or
is approved under a supplemental type
certificate (STC)-PMA issued by the
FAA. The child/infant seat should be
clearly marked with one of these
approvals or the original Federal Motor
Vehicle Safety Standard label should be
attached, and th6 seat's use should be
acceptable to the airline (see paragraph
7).

c. General Precautions. (1) The owner
of an FAA-approved child/infant seat
has the responsibility to maintain and to
use the seat in. accordance with the
maintenance, care, and-use instructions
provided with each seat.

(2) Instructions, are provided with
each child/infant seat to assure its
proper use. All straps, especially
shoulder straps, should always be used

per the instructions, which should
always be available and followed
carefully. If all instructions are not
followed for proper use of the child/
infant seat, the device will at best
provide only false security to the user,
and at worst, be an actual hazard to a
child/infant and other passengers

(3) Unless the child/infant seat is
stowed as carry-on luggage under a
passenger seat, in an overhead
compartment, or in another secured area
identified by a flight attendant, the
child/infant seat should be properly
secured to a passenger seat at all times
during flight, even while unoccupied by
a child/infant; no other passenger may
occupy that same seat.

(4) If a passenger seat is not available
for an infant less than 2 years old, only
the infant may be held by an adult. The
infant should be taken out ofthe child/
infant seat and held in the adult's lap.
An infant in a child/infant seat held by
an adult is more hazardous to other
passengers.

(5) During takeoff or landing, the
child/infant seat should not be occupied
if placed in a sideward facing passenger
seat.

5. Precautions (Nontransport Category
Aircraft).

a. Weight. The weight of the child/
infant seat should be considered In the
weight and balance of the aircraft.

b. Location. Regardless of where the
child/infant seat is placed in a small
aircraft cabin, the possibility of It
hindering evacuation in an emergency Is
real; however, the following precautions
should improve evacuation capabilities.

(1) The child/infant seat should be
located in an aft located passenger seat
when available. Although the child/
infant seat may be located anywhere, an
aft located seat is the preferred location
when another adult is also a passenger.

(2) The child/iqfant seat should not be
located near an entry door or emergency
exit except in 2-place aircraft where
there is no other choice.

(3) The child/infant seat should not
interfere with the full travel of the
control wheel/yoke. Controls should be
moved in all directions with the
occupied child/infant seat in place. A
special emphasis item may be placed in
the takeoff and landing check list to
ensure full travel of controls before
takeoff and sufficient freedom of
controls for landing. After a child/infant
seat is secured in a safe position, care
should be exercised if the seat is moved
in flight.

c. Shoulder Harnesses. The child/
infant seat should be attached using
only the lap belt per manufacturer's
instructions. Aircraft shoulder harnesses,

i ) qr j
12798



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Notices

"should not be used to secure or to
stabilize the child/infant seat as
shoulder harnesses may result in injury
to the child/infant.

6. Precautions (Transport Category
Aircraft).

a. Weight. The weight of the child/
infant seat is considered to be negligible
in the normal situation where only a few
passenger seats are occupied with
children in restraint devices.

b. Location. (1) The child/infant seat
should be located in a row that is
neither the same row of an emergency
exist nor the row forward or aft of an
emergency exist. A window passenger
seat is the preferred location; however,
other locations are acceptable provided
a responsible person occupies a seat
next to the child/infant.

(2) The child/infant seat may also be
located in the middle row of seats in a 2-
aisle airplane but should not be located
in an aisle seat. Again, an aisle seat may
be acceptable provided all other seats in
that row are occupied by persons
responsible for the child/infant.

(3) More child/infant seats per row
are allowed if the children are from the
same family or traveling group.

(4) The child/infant seat should not
block access ways and passageways to
any emergency exit

c. Safety Belt Signs. The child/infant
should occupy its seat when the crew
turns on the "Fasten Safety Belt" signs.

d. Emeigency Evacuation. During an
actual evacuation, any child/infant seat
should remain attached to the passenger
seat. Only the child/infant should be
removed from the aircraft.

7. Approval of Eisting "Car Seats."
a. Privileges. If a manufacturer

receives a TSO-C100 authorization or
an STC-PMA approval for a previously
NHTSA approved model "car seat"
without changes, each owner may be
allowed to use one of those model "car
seats" as a child/infant seat in an
aircraft. To use the "car seat," the
original Federal Motor Vehicle Safety
Standard label should be attached, the
"car seat" should be of a make and
model thE~t is FAA-approved, and the
seat's use should be acceptable to the
airline.

b. Eligibility. All airlines are provided
with an updated listing of approved "car
seat" models to allow a determination of
the eligibility of a particular "car seat"
for use on aircraft. An air traveler may
check with the FAA (telephone: (202)
426-8374 on weekdays between 8:30
am. and 4:30 p.m.) or an airline to
determine whether a particular "car
seat" is eligible for use in aircraft and
may check with the airline providing the
transportation to determine whether it
will accept the seat's use and whether it

will require the purchase of a ticket for
the seat's use.
[MR D-3r &4-=5 Fit -3- , r.45 =1j
0iLUNs COVE 4310-13-M

[Docket No. 8429]

Petition for Reconsideration of Denial
of Exemption From Northern Air
Cargo, Inc.; Fleeting and Invitation for
Comments

AGENCY: Federal Aviation
Administration (FAA). DOT.
ACTIoN: Notice of public meeting and
invitation for comments.

SUMM3ARY: This notice requests
comments and announces a public
meeting to afford interested persons the
opportunity to present information and
views regarding the petition of Northern
Air Cargo Inc. (NAC), to the
Administrator to reconsider denial of
Exemption No. 770N issued on
December 27,1983. That action denied a
petition for exemption from NAC to
extend and expand Exemption No. 770
which authorized NAC to use restricted
category C-82 airplanes to carry only
out-sized cargo for compensation or hire
within Alaska. The FAA plans to use
information received at the meeting in
reconsidering its decision.
DATES Public Meeting: Wednesday,
April 25,1984.9:00 a.m. until all
interested persons present are heard.
Writen Comments by: April 27,1984.
ADDRESSES. Public Meeting: Sheffield
Anchorage Hotel, 720 West Fifth
Avenue, Anchorage, Alaska: Telephone:
(907) 276-7676. Send written comments
on the petition in triplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn Rules Docket
(AGC-204), Petition Docket No. 8429, 800
Independence Avenue. SW.,
Washington. D.C. 20591.
FOR FURTHER INFORMATION CONTACT.
Mr. Larry Bedor, Project Development
Branch, Air Transportation Division,
Office of Flight Operations. Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington. D.C. 20591; telephone (202)
472-4621.
SUPPLEMENTARY INFORMATION:

Background
The Federal Aviation Act of 1958 (FA

Act) requires the FAA to give full
consideration to the duty resting upon
air carriers to perform their services
with the highest possible degree of
safety in the public interest and to make
classifications df such standards, rules,
regulations, and certificates appropriate
to the differences between air

transportation and other air commerce.
To fulfill this responsibility, the Federal
Aviation Regulations specify that
airplanes engaged in carrying cargo for
compensation or hire shall meet the
airworthiness standards for certification
in the normal or transport category.
Until December 31,1933, NAC was
exempted from these standards in the
public interest to allow it to carry, in its
C-82 airplanes, only out-sized cargo,
within the State of Alaska. which was
too large, heavy. or bulky to be loaded
aboard, unloaded from, or carried by
conventional (side-loading) cargo
airplanes.

In issuing Exemption No. 315 to
Sholton and Carlson (now NAC) on
April 7,1934, the FAA based its grant of
exemption on the fact that standard
category airplanes which meet all
required safety standards were not
available in the Alaska area to fill the
public need for the ventral-loading
capabilities of the C-82 type airplane.
After nearly two decades of granting
relief to NAC, the FAA determined on
December 27,1983, that it would no
longer be in the public interest to renew
or expand NAC's exemption based on
the grounds that standard category
airplanes, which meet the minimum
airworthiness safety"1tandards
prescribed in the FAR. are now
available to meet the public safety and
air transportation needs of Alaska.

The FAA is requesting public
participation in the consideration of the
NAC petition. The season for high
activity in air transportation in Alaska
is short and approaching rapidly.
Accordingly, the FAA is making every
effort to complete action on the NAC
petition with all deliberate speed.
Therefore, the schedule for the public
meeting and the period for receiving
written comments is not as liberal as
might otherwise be the case. The FAA
urges interested persons to mail written
comments to the Docket to ensure they
arrive by the closing date for comments.

Request To Make a Presentation

Interested persons are invited to
attend the meeting and to participate by
making oral or written statements.
Written statements should be submitted
in duplicate and will be made a part of
the docket. Requests to make an oral
presentation at the meeting should
identify Docket No. 8429, indicate the
time required, and be sent to: Mi.
Ronnie Davis, Flight Standards Division.
AAL-00, Federal Aviation
Administration, 701 C Street, Box 14.
Anchorage, Alaska 99513; Telephone:
(807) 271-5514. Requests must be
received on or before April 20,1984.
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Presentations will be scheduled on a
first-come first-served basis.

Meeting Procedures
Persons who plan to attend the

meeting should be aware of the
following procedures to be followed:

(a) The meeting will be informal in
nature and-wilt be conducted by- the
designated representative of the.
Administrator under14_CFR 11.33-Each
participant will.begivren anopportunity
to made a presentation.

(b) The meetings will begin at9:00,
a.m. (local time).There will be no
admissoir fee or other charge to attend
and participate. The meeting will be
open to all persons on a space available
basis. All persons wishing to make a
statement will be permitted, to do so,
however, the meeting will be adjourned
once all persons present have had an
opportunity to speak.

(c) All meeting sessions will be
recorded by a court reporter. Anyone
interested in purchasing the transcript
should contact the court reporter
directly. A copy of the court reporter's
transcript will be filed in the docket

(d) Position papers or other handout
material relating to the substance of the
meeting may be accepted at the
discretion of the presiding officer.
Participants submitting handout
materials must present and original and
two copies to the presiding officer for
approval before distribution. If approved
by the presiding officer, there should be
an adequate number of copies provided
for further distribution to all
participants.

(e) Statements made by FAA
participants at the hearing should not be
taken as expressing a final FAA
position.
(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958, as
amended,-(42 U.S.C. 1354(a), 1355(a), 1421
through 1430, and 1502); 49 U.S.C. 108(g)
(Revised, Pub. L. 97-449, January 12,1983))

Issued in Washington, D.C., on March 27,
1984.
Kenneth S. Hunt,
Director of Flight Operations.
[FR Do . 84-837 Filed 3-29--84: 8:45 am]
BILLNG CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Public information Collection
Requirements Submitted to OMB for
Review

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB (listed by submitting bureaus), for
review and clearance under the

Paperwork Reduction Act of 1980, Pub.
L. 96-511, Copies of these submissions
may be obtained from the Treasury
Department Clearance Officer, by
calling (202) 535-6020. Comments
regarding these information collections
should be addressed to the OMB
reviewer listed at the end of each
bureau's listing and/or to the Treasury
Department clearance Officer,, Room
7227,1201 Constitution Avenue,- NW.,
Washington, D.C. 20220.

Internal Revenue Service

OMB Number.-1545-0015'
ForizNumber.IRS Form 706
Type of Review: Existing Collection-
Title;United States Estate Tax Return

Alcohol, Tobacco and Firearms

OMB Number: 1512-0076
Form Number: ATF Form 1485
Type of Review: Extension
Title: Application and Withdrawal

Permit of User to Procure Specially
Denatured Spirits

OMB Number. 1512-0065
Form Number: ATF Form 1450
Type ofReview: Extension
Title: Application and Withdrawal

Permit to Procure Spirits Free of Tax
OMB Number: 1512-0175
Form Number ATF Form 4327
Tjpe of Review: Extension
Title: Limited Withdrawal Permit to

Procure Specially Denatured Spirits or
Tax-Free Alcohol

OMB Reviewer: Norman Frumkin (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, D.C.
20563

U.S. Customs Service

OMB Number New
Form Number: None
Type of Review: Existing Regulation
Title: Declaration of Artist, Seller,or

Shipper That Goods Imported are
Original Works of Art

Comptroller of the Currency

OMB Number: 1557-0157
Form Number: CC 7022-12
Type of Review: Revision
Title: Rules, Policies, and Procedures for

Corporate Activities; Conversions

Office of the Secretary

OMB Number: New
Form Number: None
Type of Review: New
Title: Economic Dislocation Certification

Bureau of Government Financial
Operations

OMB Number New
Form Number: TFS Forms 469, 460, 458,

and 459

Type of Review: Existing Collection
Title. Financial Institution Offer to

Contract and Application for
Designation as a Depositary for
Federal Taxes Resolutions
Authorizing the Financial Institution
Offer to Contract and Application for
Designation asa Depositary for
Federal Taxes;, Financial Institution
Offer to Contract and Application for
Designation as a Treasury and Loan
Depositary; Resolutions Authorizing
the Financial Institution Offer to
Contract and Application for
Designation as a Treasury and Loan
Depositary

OMB Reviewer: Judy McIntosh (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, D.C,
20503
Dated: March 20 1984.

Gary Kowalczyk,
DepartmentReports, Management Office.
[FR Do. 84-Wle Filed -29-04: 8:45 am]
BILLING CODE 410-25-M

Bureau of Alcohol, Tobacco and

Firearms

[Notice No. 506; Re: ATF 0 1100.120A]

Delegation to the Associate Director
(Compliance Operations) of
Authorities of the Director In 27 CFR
Part 13, the Gauging Manual;
Delegation Order

1. Purpose. This order delegates
certain authorities of the Director to the
Associate Director (Compliance
Operations) and permits redelegation to
other Compliance Operations personnel.

2. Cancellation. ATF 0 1100-120,
Delegation Order-Delegation to the
Assistant Director (Regulatory
Enforcement) of Authorities of the
Director in 27 CFR Part 13, dated April 1,
1980, is canceled.

3. Background. Under current
regulations, the Director has the
authority to take final action on matters
relating to the gauging manual. We have
determined that certain of these
authorities should, in the interest of
efficiency, be delegated to a lower
organizational level.

4. Delegations. Under the authority
vested in the Director, Bureau of
Alcohol, Tobacco and Firearms, by
Treasury Department Order No. 221,
dated June 6,1972, and by 26 CFR
301.7701-9, authority to take final action
on the following matters Is delegated to
the Associate Director (Compliance
Operations):
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a. To approve the use of other
instruments for determination of specific
gravity, under 27 CFR 13.21.

b. To approve other devices or
methods and to authorize their use for
determination of the quantity of distilled
spirits or denatured spirits by volume;
and to authorize the determination of
the quantity of distilled spirits or
denatured spirits by a statistical control
method, under 27 CFR 13.36 and 13.51.

5. Redelegation.
a. The authorities in paragraph 4 may

be redelegated to Bureau Headquarters
personnel not lower than the position of
branch chief.

b. The authorities in paragraph 4 may
be redelegated to regional directors
(compliance) to approve, without
submission to Headquarters, subsequent
requests-which are identical to those
previously approved by Bureau
Headquarters. Regional directors
(compliance) may redelegate these
authorities to personnel not lower than
the position of technical section
supervisor.

6. For nformation Contact. Virginia
Yusken, Procedures Branch. 1200
Pennsylvania Avenue, NW.,
Washington, DC 20226, (202] 565-7602.

7. Effective Date. This delegation
order becomes effective on March 30,
1984.

Approved- March 23, 1984.
Stephen E. Higgins,
Director.
[FR Do. 94-8=3 Fled:3-29-&% &45 am]
BILLJG CODE 4810-31.-M

[Notic No. 508; Ref= ATF 0 1100.34A]

Delegation-to the Associate Director
(Compliance Operations) of Authority
of the Director in 27 CFR Part 252,
Exportation of Liquors; Delegation
Order

1. Purpose. This order delegates
certain authorities of the Director to the
Associate Director (Compliance
Operations) and permits redelegation to
other Compliance Operations personnel.

2. Cancellation. ATF 0 1100.84,
Delegation Order-Delegation to the
Assistant Director (Regulatory
Enforcement) of Authorities of the
Director in 27 CFR Part 252, dated
March 9, 1978, is canceled.

3. Delegation. Under the authority
vested in the Director, Bureau of
Alcohol, Tobacco and Firearms, by
Treasury Department Order No. 221,
dated June 6, 1972, and by 26 CFR
301.7701-9, there is delegated to the
Associate Director (Compliance
Operations) the authority to prescribe,

pursuant to 27 CFR 252.Z all forms
required by 27 CFR Part 252.

4. Redelegation. The authority
delegated to the Associate Director
(Compliance Operations) may be
redelegated to personnel in Bureau
Headquarters not lower than the
position of branch chief.

5. For Information Contact. David M.
Purcell, Procedures Branch, 1200
Pennsylvania Avenue, NW.,
Washington, D.C. 20226, (202) 55 5402.

6. Effective Date. This delegation
order becomes effective on March 30,
1984.

Approved: March 23,1934.
Stephen E. Higgins,
Director.
[FR Dar- 54. Fld S-3- .4 05 =r1

ILUNG CODE 4.10-1-.M

Customs Service

Domestic Interested Party Petition
Concerning Tariff Classification of
Polypropylene Rope; Additional
Comments Requested

AGENCY. U.S. Customs Service,
Treasury.
ACTION: Domestic interested party
petition; additional comments requested.

SUMMARY: This document requests
additional comments from interested
members of the public with respect to a
domestic interested party petition
concerning the tariff classification of
certain imported polypropylene ropes.
Imported polypropylene ropes are
currently classified for duty purposes as
other articles of plastics, not specially
provided for. If these ropes are products
of a beneficiary developing country
they are accorded duty-free entry under
the Generalized System of Preferences
(GSP]. The petitioner contends that
these ropes should be classified under
the tariff provision for cordage of man-
made fibers subject to a higher rate of
duty and not eligible for duty-free entry
iinder the GSP even if imported from a
beneficiary developing country. A notice
inviting the public to comment on the
receipt of this petition was previously
published in the Federal Register. Based
upon Customs review of this matter and
analysis of the comments received,
additional matters have been raised
regarding the proper classification.
Customs believes that because of the
complexity of the issues involved,
additional comments on the new matters
are warranted before a final
determination is made with regard to
the tariff classification of the subject
articles.

DATE: Comments must be received on or
before May 29,1984.
AonF-sS: Written comments (preferably
in triplicate) may be addressed to the
Commissioner of Customs, Attentiom
Regulations Control Branch. U.S.
Customs Service, 1301 Constitution
Avenue, NW., W,!ashington, D.C. 20229.

FOR FUPITHEfl INFORMATION CONTACr
Phil Robins, Classification and Value
Division, U.S. Customs Service, 1301
Constitution Avenue, NW.. Washington,
D.C. .0229 (202-565-8181].

C£ULMMATArW INFORIVITION:

Bac:gound

A petition dated November 9.1932,
was filed with the Customs Service
under section 516, Tariff Act of 1930, as
amcnded (19 U.S.C. 1516), by the
Sunshine Cordage Corporation, an
American manufacturer of synthetic
twines, ropes, and cordage. The
petitioner contends that certain
imported polypropylene ropes made
from strip: and "plexiform filamentY'.
which are curzantly classified by
Cu-stoms under the provision for other
articles of plastics, not specially
provided for, in item 774.55. Tariff
Schedules of the United States (TSUS)
(19 U.S.C. 1202], are more appropriately
classified under the provision for
cordbge of man-made fibers in iters
316.55 and 316.53, TSUS, depending on
diameter. The current rate of duty for
articles classified under item 774.55,
TSUS, is 6.5 percent ad valorem and the
current rate of duty for articles
classified under items 316.55 and 316.58.
TSUS, is Scents per poundplus 1-1.5-
percent ad valorem and 12.5 cents per
pound plus 15 percent ad valorem,
respectively. The petitioner correctly
notes that articles classified under item
774.55, TSUS, can be entered free of
duty under the Generalized System of
Preferences ("GSF') (see sections
10.171-10.178, Customs Regulations (19
CFR 10.171-10.178)). if imported directly
from a beneficiary developing country,
whereas articles classified under items
316.55 and 316.58, TSUS, cannot be
entered free of duty under the GSP.

An amended petition, dated December
14,1932, was submitted by the Sunshine
Cordage Corporation and filed vith
Customs to support its original petition
and set forth further arguments as to
why the classification of polypropylene
ropes should be changed. The
polypropylene ropes which are the
subject of both the petition and thz
amended petition, are composed of
fibrillated strips, which Customs has
considered to be man-made plexiform
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filaments, in a folded, twisted, or
crimped condition.

A notice inviting the public to
comment on the receipt of this petition
was published in the Federal Register on
April 29, 1983 (48 FR 19510). A document
correcting certain omissions in the April
29, 1983, notice was published on May
25, 1983 (48 FR 23513), and a subsequent
documentextending the period of time
for submitting comments was published
on July 26, 1983 (48 FR 33961).

In reviewing the comments received,
additional questions concerning the
appropriateness of classification have
been raised. These questions were not
presented in the original notice for
public consideration and comments.
Customs believes that the public should
have the opportunity to present
comments in regard to the new issues
under consideration that were not
previously mentioned.
New Issues

Issue 1
The first issue that was not previously

considered is whether fibrillated strips,
even those which are derived from solid
strips measuring less than I inch in
width, are plexiform filaments. As the
tariff schedules were originally drafted,
no provisions were made for plexiform
filaments. In a submission made by the
Man-Made Fiber Producers Association
to the U.S. Tariff Commission, it was
urged that a provision for plexiform
fibers or filaments be included in the
new tariff schedules. The following is an
excerpt from that submission which
describes plexiform fibers.

Following the major classification
categories of monofilaments and bands or
strips we recommend a new category for
plexiform fibers or filaments. These new
manmade fibers of very recent development
are neither in the traditional form of
monofilaments or grouped filaments. Their
structure is as the term connotes a
complicated networklike fibrous structure in
strands. In the manufacture of a manmade
fiber of this type the filament comes out of a
single orifice in the spinneret and as the
solvent evaporates the nature of the material
is such that the filament breaks into fibrils.
Some of these may have free ends like
splinters. Others may go back into the main
body of the fiberlike loops. The filbrils are
literally a plexus, or network, being
intertwined or intermeshed in random
fashion. The fiber or filament so composed is
a retiform or weblike structure which is
decidedly longitudinal in dimension.

Essentially, the plexiform fiber is a
monofilament of continuous length and
should receive the same duty treatment as
monofilaments. A separate classification is
recommended because these plexiform
filaments are quite new to commerce and
their plexus nature may lead to some
uncertainty as to whether they are grouped

filaments or monofilaments. Since they are a
distinct form of manmade fiber, they should
be separately provided for and it is our
judgment that they are more like
monofilamentrs and, hence, should be
dutiable at the rate applicable to
monofilaments. (Tariff Classification Study,
Explanatory and Background Materials,
schedule 3, November 15, 1960, at pg. 516).

In view of the above, a substantial
question has been raised whether any
filbrillated strips can constitute
plexiform filaments and, therefore,
whether Customs' established and
uniform practice of considering
fibrillated strips derived from man-made
fiber strips to be plexiform filaments is
clearly wrong.

Issue 2

The second issue to be considered is,
assuming that plexiform filaments are
determined not to include flbrillated
strips, are those filbrillated strips
considered textile man-made fibers for
tariff purposes. Headnote 3(f), schedule
3, TSUS, defines the term "fibers" as
including filaments and strips and any
other fibrous structure suitable for the
manufacture of textiles. It would appear
that a fibrillated strip used in the
manufacture of cordage is fibrous
structure which is suitable for the
manufacture of textiles and, therefore,
should be considered to be included
under the definition for "fibers." If this
merchandise were considered to be
within the definition of "fibers," and is
suitable for the manufacture of textiles,
it would appear to be classifiable when
imported in article form as opposed to
material, under the provision for articles
of textile materials not specially
provided for, not ornamented and not
knit, of man-made fibers, in item 389.62,
TSUS, at a higher rate of duty than if it
were. classifiable as plexiform filaments,
in item 309.10, TSUS.

Issue 3

The third issue not previously
mentioned is whether a single fibrillated
strip which has been twisted and
imported as twine or cord may
constitute cordage for tariff purposes.
Headnote 1(a), part 2, schedule 3, TSUS,
defines the term "cordage" as meaning"assemblages of textile fibers or yarn, in
approximately cylindrical form and of
continuous length." Customs has an
established and uniform practice to
classify twine or cord made from a
single fibrillated strip as cordage.
However, in view of the language
contained in headnote 1(a), which refers
to assemblages of textile fibers or yarns,
the correctness of that practice is
doubtful and the merchandise may be
more properly classifiable under the

provision for articles not specially
provided for, not ornamented, of man.
made fibers, in item 389.62, TSUS,
Comments in this area should be
directed to whether the present practice
of classification applicable to single
fibrillated strips being imported as twine
or cord is clearly wrong.

Comments
Pursuant to § 175.21(a), Customs

Regulations (19 CFR 175.21(a)), before
making a determination on this matter,
Customs invites written comments from
interested parties on the petition and the
correctness of Customs classification of
these articles.

The domestic interested party petition
and the amended petition, as well as all
comments received in response to the
first notice and this notice, will be
available for public inspection In
accordance with section 103,11(b),
Customs Regulations (19 CFR 103,11(b)),
between the hours of 9:00 a.m. to 4:30
p.m. on normal business days, at the
Regulations Control Branch,
Headquarters, U.S. Customs Service,
1301 Constitution Avenue, NW.,
Washington, D.C. 20229,
Authority

This notice is published in accordance
with section 175.21(a), Customs
Regulations (19 CFR 175.21(a), Customs
Regulations (19 CFR 175.21(a)).

Drafting Information
The principal author of this document

was James S. Demb, Regulations Control
Branch, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development.
William von Raab,
Commissioner of Customs.

Approved: March 16,1984,
John M. Wallker, Jr.,
Assistant Secretary of the Treasury.
[FR Doc. 84-5,53 Filed 3-2944: 845 am)
BILLING CODE 4020-02-a

UNITED STATES INFORMATION
AGENCY

Privacy Act of 1974; Report of Now
System

"AGENCY: United States Information
Agency.
ACTION: Notice of new system of
records.

SUMMARY: In accordance with the
Privacy Act of 1974, we are proposing to
establish a new system of records. The
system will be manually operated at
first, and will be for internal use only. It

I
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is intended to maintain, in one location,
the names, backgrounds and
qualifications of USIA employees who
are working in positions which involve
procurement activity, or who are
proposed for appointment to positions
as Contracting Officers. The system will
also be used to monitor the contracting
workforce of USIA.
DATE: Comments are due by April 30,
1984.
ADDRESS: The public should address
comments to: Director, Office of
Contracts, U.S. Information Agency,
1717 H Street NW., Washington, D.C.
20547.
FOR FURThER INFORMATION CON.TACT.
Director, Office of Contracts, U.S.
Information Agency, 1717 H Street NW.,
Washington, D.C. 20547.

SYSTEM NAW'.E

USIA Procurement Personnel
Information System.

SECURITY CLASSIFICATION:

Unclassified.

SYSTRI LOCATION:

Office of Contracts, U.S. Information
Agency, 1717 H Street NW.,
Washington, D.C. 20547.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

USIA employees involved with
procurement activities.

CATEGORIES OF RECORDS IN THE SYSTEM

Name, office, position title, series and
grade, service computation date,
position description, education, training,
experience, professional recognition,
career objectives.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:-

Authority for this system is derived
from the Federal.Records Act, 44 U.S.C.

3101, and Federal Acquisition
Regulation, Subpart 1-6.

PURPOSE(S):
The U.S. Information Agency intends

to establish a register of trained and
qualified individuals who may be
appointed as Contracting Officers at all
grade levels. In accordance with Section
1(g) of Executive Order 12352, clear lines
of contracting authority and
accountability must be established. The
system will be used to establish and
monitor the contracting workforce.

ROUTINE USES OF RECORDS TIAINTAIN=D IN
THE SYSMTE!A, INCLUDING CATEGORIES OF
USERS AND TH= PURPOSES OF SUCH USES:

Identification of employees who have
met standards of experience, education,
and training for appointment as
Contracting Officers and to analyze
procurement system performance such
as functional placement, system training
needs, and workforce size. Information
is available to personnel of the U.S.
Information Agency as may be required
for performance of official duties.
Information on individuals will not
normally be available outside the U.S.
Information Agency as it falls within the
excepted guidelines of the Freedom of
Information Act.

POUCIES AND FMIACTICES FOR STORWNG,
RETRIEVING, ACCESSING, RETAINING, ANID
DISPOSING OF RECORDS IN THE SYSTEM=

STORAGE:

All information will be maintained in
a paper hard copy file which will be
automated as soon as possible.

RETRIEVABIUTY:

Records arb retrieved by name, office,
series and grade.

SAFEGUARDS:

Files are kept in the Office of
Contracts in bar lock cabinets and may
be accessed only by the office staff. As

soon as the file is automated, it will be
password protected.

FETENTION AND DISP0SALU

Files will be retained as long as the
individual remains an employee of the
U.S. Information Agency, andwill be
destroyed upon the employee's
separation.

SYGTM MANAGER(S) AND ADDRESS:

Director. Office of Contracts, U.S.
Information Agency, 1717 H Street NV.,
Washington, D.C. 20547.

tiaTIFICATIO:! PROCEDURE:

Access to Information Officer (LI
AGP), U.S. Information Agency, 301
Fourth Street SW., Washington. D.C.
20547.

RECORDS ACCESS PROcEDURES:

Requests from individuals should be
addressed to Access to Information
Officer (M/AGP), US. Informatioxi
Agency, 301 Fourth Street SV.,
Washington. D.C. 20547.

CONTESTING RECORD PROCEDURES

The U.S. Information Agency's rules
for access and for contesting contents
and appealing initial determinafions by
the individual concerned are published
in Part 505, Title 22. United States Code
of Federal Regulations.

RECORD SOURCE CATEGORY:

Information is provided by the
individual concerned.

SYSTMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE Acr.

None.
Dated. March 23,1934.

Charles Z. Wic ,
Director.
[M 13::. &42.I F-d & C45 .=

B:LWIG 00177 02:0-0-M
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'This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

CONTENTS

Item
Consumer Product Safety Commission I
Equal Employment Oppottunity Com-

m ission ................................................. 2
International Trade Commission ........... 3
Legal Services Corporation ................... 4
Nuclear Regulatory Commission ........... 5
Securities and Exchange Commission. 6

1
CONSUMER PRODUCT SAFETY
COMMISSION
TIME AND DATE: 10:00 a.m., Wednesday,
April 4,1984.
LOCATION: Third Floor Hearing Room,
1111-18th Street, NW., Washington, D.C.
STATUS: Open to the Public.
MATTERS TO BE CONSIDERED:

1. Squeeze Toys: Options
The staff will brief the Commission on

options to address the choking hazards
associated with squeeze toys and similar
infant products.

2. Gas Heating Systems: Status
The staff will brief the Commission on the

current status of this priority project.
3

FOA Regulations. PmposedAmendment
The staff will brief the Commission on the

proposed amendments to the regulations
Implementing the Freedom of Information
Act, 16 CFR 1015.

For a recorded message containing the
latest agenda information call, 301-492-
5709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
ofthe Secretary, 5401 Westbard Avenue,
Bethesda, Md. 20207 301-492-6800
Sheldon D. Butts,
Deputy Secretary.
March 28,1984.
IFR Doec. 84-W879 Fled 3-28-84; 1253 pm]
131LLINC CODE 6355-01-M

2
EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION
DATE AND TIME: 9:30 a.m. (Eastern Time),
TueSday, April 3,1984.

PLACE: Commission Conference Room
No. 200-C on the 2nd Floor of the
Columbia Plaza Office Building, 2401
"E" Street, NW., Washington, D.C.
20507.

STATUS: Part will be open to the public
and part will be closed to the public.
MATTERS TO BE CONSIDERED:
1. Announcement of Notation Votes
2. A Report on Commission Operations

(Optional)
3. Freedom of Information Act Appeal No.

83-1-FOIA-4-BI, concerning a request for
information from a charge file.

4. Freedom of Information Act Appeal No.
84-02-FOIA-6-IN, concerning a request for
information from a charge file.

5: Freedom of Information Act Appeal No.
84-2-FOIA-22-CL, concerning a request for
documents from a closed ADEA charge file.

6. Freedom of Information Act Appeal No.
84-1-FOIA-2-NO, concerning a request for
information from a closed Title VII charge
file.

7. Proposed Annual Report-Coordination of
Federal Equal Employment Opportunity
Programs

8. Proposed Compliance Manual Section 612,
Plant Relocation

9. Ten Proposed Compliance Manual sections
of Volume 1.

10. Proposed Amendments to Title VII
Procedural Regulations

Closed

1. Litigation Authorization; General Counsel
Recommendations

2. Consideration of Certain Subpoenas
Note.-Any matier not discussed or

concluded may be carried over to a later
meeting. (In addition to publishing notices on
EEOC Commission Meetings in the Federal
Register, the Commission also provides
recorded announcements a full week in
advance on future Commission sessions.
Please telephone (202) 634-6748 at all times
for information on these meetings.)

CONTACT PERSON FOR MORE
INFORMATION: Treva McCall, Executive
Secretary to the Commission at (202)
634-6748.

Dated. March 27,1984.
Treva McCall,
Executive Secretary to the Commission.
[FR Dec. 84-8604 Filed 3-27-64:4.44 pai]
BILNG CODE 6750-01-M

3

INTERNATIONAL TRADE COMMISSION

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENTS: 49 FR 11746
(3/27/84).

PREVIOUSLY ANNOUNCED TIMES AND
DATES OF THE MEETINGS: Monday, April
2,1984 and Thursday, April 5,1984.
CHANGES IN THE MEETING: Cancellation
of the meeting to be held on Monday,
April 2,1984, and addition of those
agenda items to the meeting on
Thursday, April 5,1984, at 2:30 p.m,, as
follows:

4. Investigations 731-TA-134 and -135
[Final] (Color Television Receivers from the
Republic of Korea and Taiwan}-broflng and
vote.

5. Agenda.
6. Minutes.
7. Ratifications.
8. Any Items left over from previous

agenda.
In conformity with 19 CFR 201.37(b),

Commissioners Eckes, Stem, Haggart, and
Lodwick, determined by action jacket CO5-
84-003, on March 26,1984, that Item No. 5 on
the agenda for April 2,1984, should be
rescheduled to the meeting of April 5,1084,
By deliberations on March 27, 1984, the
Commission voted to reschedule the Items
remaining on the April 2nd agenda to the
meeting on April 5, 1984, determined that
Commission business requires the changes to
the agenda and affirmed that no earlier
announcement of the changes was possible,
and directed issuance of this notice at the
earliest practicable time. Commissioner Rohr
did not participate in the vote.

Kenneth R. Mason,
Secretary.
[FR Dor. 84-53 Filed 3-28-84:1:59 pm]

BILLNG CODE 7020-02-M

4

LEGAL SERVICES CORPORATION (BOARD
OF DIRECTORS)

PREVIOUSLY ISSUED: March 19, 1984
(Published March 21, 1984).
PREVIOUSLY ANNOUNCED TIME AND DATE:
It will commence at 10:00 a.m. and
continue until all official business Is
completed; Friday, March 30, 1984.

CHANGE IN NOTICE: Deletion under
MATTERS TO BE CONSIDERED:

Under 5. Report from the Office of General
Counsel

-proposed Final Regulation
1612-Restrictions on Lobbying and Other

Certain Activities

CONTACT PERSON FOR MORE
INFORMATION: LeaAnne Bernstein,
Office of the President, (202) 272-4040.
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DATE ISSUED: March 28,1984.

Donald P. Bogard,
President.
[FR Doc. 84-8534 Filed 3-28-C 1:59 pm]

BILLING CODE 6820-35.-U

5
NUCLEAR REGULATORY COMMISSION

DATE: Tuesday, March 27,1984
(Revised], Friday, March 30,1984
(Revised), and Week of April 2,1984.

PLACE: Commissioners' Conference
Room, 1717 H Street, NWA., Washington,
D.C.
STATUS: Open and Closed.

MATTERS TO BE DISCUSSED:

Tuesday, March 27,

10:00 a.m.
Briefing on Status of Utility and NRC

Compliance with TMI Action Plan
(Public Meeting) (As Announc~d)

2:00 p.m.
Briefing by Executive Branch (Closed-Ex.

13 (Replaces Discussion of the Terms
"Important to Safety" and "Safety
Related")

Friday, March 30

10:00 a.m.
Affirmation/Discussion and Vote (Public

Meeting) (New Item) a. Earthquakes-
Diablo Canyon (postponed from March
23)

2:00 p.m.
Discussion/Possible Vote on Full Power

Operating License for WPPSS-2 (Public
Meeting) (As Announced)

3:30 p.m.

Discussion of Letter to Mr.j. Miller (Ref: 2/
28 Human Factors Meeting) (Public
Meeting) (New Item)

Week of April 2

Tuesday, April 3

10:00 a.m.
Briefing on COBALT-60 Contamination of

Mexican Steel (Public Meeting)
2:00 p.m.

Discussion and Possible Vote on QA
Report to Congress and Status of QA
Initiatives (Public Meeting)

Wednesday, April4 -

10:00 a.m.
Discussion of Management-Organization

and Internal Personnel Matters (Closed-
Ex.2 & 6)

2:00 p.m.
Briefing on PORVs in CE Plants (Public

Meeting)

Thursday, April5

10:00 a.m.
Briefing on Intergrated Safety Assessment

Program (ISAP) (Public Meeting)
2:00 p.m.

Meeting with Advisory Committee on
Reactor Safeguards (Public Meeting)

ADDITIONAL INFoRrATION: Briefing on
Public Comments on ANPR-Role dE the
Staff scheduled for March 22, postponed.

TO VERIFY THE STATUS O7 r.EETINGS
CALL: (Recording), (202) 634-1498.

CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (002) 634-
1410.

Walter Magee,
Office of the Secretary.

[FR DC. 84-4MIZ Filed 3-47- t .4M pnj
BILLING CODE 7550-01-M

6
SECURITIES AND EXCHANGE COMMISSION
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANHOUNCFMENTS- (49 FR
10772 3/22/84)
STATUS: Closed meeting.
PLACE: 450 Fifth Street, NW.,
Washington, D.C.
DATE PREVIOUSLY ANOUNCED: Friday,
March 16,1984.

CHANGE IN THE MEETING: Additional
item.

The following additional item was
considered at a closed meeting scheduled for
Tuesday, March 27, 1984, at 9:30 a.m.

Litigation matter.
Chairman Shad and Commissioners

Treadway and Cox determined that
Commission business required the above
change and that no earlier notice thereof was
possible.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Bruce
Kohn at (202) 272-3195.
George A. Fitzsimmons,
Secretary.
March 27.1984.
[FR Dor. c44-5 Fild 3-,3 .12.5 p]
BILLING CODE e31O-Ol4M
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DEPARTMENT OF ENERGY

41 CFR Ch. 109

Property Management Regulations

AGENCY: Department of Energy.
ACTION: Proposed rule.

SUMMARY: The Department of Energy
(DOE) proposes to amend the DOE
Property Management Regulations
(DOE/PMR) (41 CFR Chapter 109) which
were published on January 3, 1979 (44
FR 986). The revisions are intended to
update the regulations to reflect (i)
organizational, policy, and procedural
changes that have occurred subsequent
to their issuance; (ii) amendments to the
Federal Property Management
Regulations (41 CFR Chapter 101); and
(iii) the proposed issuance of the Federal
Acquisition Regulations (FAR) and the
Department of Energy Acquisition
Regulations (DEAR) which will become
effective April 1, 1984. Because of the
extensive changes to the DOE-PRM,
with the exception of Parts 109-35 and
109-40, they are printed in their entirety
in this proposed amendment.
DAT: Comments. must be submitted on
or before April 30, 1984.
ADDRESS: Comments should be
addresssed to the Department of Energy,
Property and Equipment Management
Division, MA-422, Forrestal Building,
Washington, D.C. 20585.
FOR FURTHER INFORMATION CONTACT:
John D. French, Director, Property and
Equipment Management Division,
Procurement and Assistance
Management, Department of Energy,
Washington, D.C. 20585, (202) 252-8255.
Elliot Winnick, Office of General

Counsel, Department of Energy, Room
6B-190, Washington, D.C. 20585, (202)
252-1526.

SUPPLEMENTARY INFORMATION:
I. Legislative Background
II. Procedural Requirements
III. Public Comments

1. Legislative Background

Under Section 644 of the Department
of Energy Organization Act (Pub. L. 95-
91, 91 Stat. 565, 42 U.S.C. 7101 et seq) the
Secretary of Energy is authorized to
prescribe such procedural rules and
regulations as may be deemed
necessary or appropriate to accomplish
the functions vested in him. The
Department of Energy Property
Management Regulations (DOE-PMR)
were promulgated on January 3, 1979 (44
FR 986, 41 CFR Chapter 109).

Significant changes in the regulations
being proposed by this amendment are:
(1) Clarification of definitions of heads

of field offices and of contractors i109-
1.100-51]; (92) description of the DOE-
PMR (109-1.102-50); (3) description of
delegated authority (109-1.5004); (4)
clarification of the responsibilities of
various Department officials (109-
1.5005); (5) requirement for designation
of property management officers (109-
1.5005-2 and -5); (6) more detailed
physical inventoryrequirements (109-
1.5106-5); (7) revised listing of required
reports (109-1.5148); (8) a new subpart
on policy and responsibilities for
contractor's personal property
management programs (109-1.52); (9)
requirement to report precious metals
and lead to the DOE pool in lieu of
reporting them to GSA (109-14.103-1.50);
(10) requirement to utilize existing
furniture and office machines (109-
25.104); (11) inclusion of inventory
management objectives (109-27.50); (12)
revised definition of equipment held for
future projects (109-27.5101); (13)
requirement to maintain records of
equipment held for futfre projects (109-
27.5103); (14) a new subpart on policies,
principles, and guidelines to be used in
the management of precious metals
(109-27.53); (15) requirement for control
of GSA shopping plates (109-28.3); (16)
requirement to purchase fuel efficient
light trucks (109-38.1307); (17) a new
subpart on policy and procedures for
management of watercraft (109-38.53);
(18) changes in the reporting of excess
property for utilization within DOE (109-
43.311-1.50); (19) establishment of the
DOE lead bank (109-43.313-57); (20)
policies for utilization and disposal of
chemically contaminated property (109-
45.50); and (21) deletion of the
requirement for reclamation of
wastepaper (109-42.50).

In addition to the foregoing significant
changes, numerous other sections of the
DOE-PMR are proposed to be revised or
deleted for reasons of clarification, to
reflect organizational changes, or
because they are no longer deemed
necessary.

II. Procedural Requirements

A. Review Under Executive Order 12291
Inasmuch as this proposed rule relates

to agency management of personal
property under the DOE procurement
function, the OMB clearance procedures
set forth in Executive Order 12291
(February 17, 1981) are not applicable.
B. Review Under the Regulatory
Flexibility Act

This proposed rule was reviewed
under the Regulatory Flexibility Act of
1980, Publ. L. 96-354, which requires
preparation of a regulatory flexibility
analysis for any rule which is likely to

have significant economic-impact on a
substantial number of small entities.
DOE has determined that this proposed
rule will not have a significant economic
impact on a substantial number of small
entities and, therefore, no regulatory
flexibility analysis has been prepared.

C. Review Under the Paperworkc
Reduction Act

The information collection and
recordkeeping requirements that are
imposed on the public by this proposed
rulemaking have been cleared by the
Office of Management and Budget
(OMB) in accordance with section
3504(h) of the Paperwork Reduction Act
of 1980,44 U.S.C. 3501 et seq, OMB
clearance number 1901-0261 has been
assigned with an expiration date of
March 31,1984.

D. Public Hearing

The Department has concluded that
this proposed rule does not involve a
substantial issue of fact or law and that
the proposed rule should not have a
substantial impact on the Nation's
economy of large numbers of individuals
or businesses. Therefore, pursuant to
Pub. L. 95-91, the DOE Organizational
Act, the Department does not plan to
hold a public hearing on this proposed
rule.

III. Public Comments

Interested persons are invited to
participate by submitting data, views or
arguments with respect to the proposed
DOE-PMR amendments set forth in this
notice. All written comments received
will be carefully assessed and fully
considered prior to publication of the
proposed amendment as a final
regulation.

List of Subjects in 41 CFR Ch. 109

Government property, DOE property
management regulations.

For the reasons set in the preamble,
Chapter 109 of Title'41 of the Code of
Federal Regulations, is proposed to be
amended by revising Parts 109-1, 109-
14, 109-25-109-28, 109-30, 109-30, 109-
38, 109-39, 109-42-109-46, 109-48, 109-
50, 109-51, and 109-60 as set forth
below.

Issued in Washington, D.C. March 20,1984.
Thomas J. Davin, Jr.,
Deputy Director, Procurement and
Assistance, Management Directorate.

Chapter 109-Department of Energy
Property Management Regulations

SUBCHAPTER A-GENERAL
Part
109-1-Introduction

I
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SUBCHAPTER C-DEFENSE MATERIALS
109-14--National Defense Stockpile

SUBCHAPTER E-SUPPLY AND
PROCUREM.ENT

109-25-General
109-26--Procurement sources and programs
109-27-Inventory management
109-28-Storage and distribution
109-30-Federal catalogsystem

SUBCHAPTER F-ADP ANID
TELECO.MMUNICATIONS

109-36-ADP managament

SUBCHAPTER G-TRANSFORTATION AUD
MOTOR VEHICLES
109-38--=Motor equipment management
109-39-Interagency motor vehicle pools

SUBCHAPTER H-UTLIZATION AND
DISPOSAL

109-42-Property rehabilitation services and
facilities

109-43-Utilization of personal property
1G-44-Donation of personal property
109-45--Sale, abandonment, or destruction of

personal property
109-46--Utilization and disposal of personal

property pursuant to exchange/sale
authority

109-48-Utilization. donation, or disposal of
abandoned and forfeited personal
property

109-50-Programmatic disposal of DOE
property

SUBCHAPTER I-INDUSTRIAL PLANT
EQUIPMENT

109-51-Loans of industrial plant equipment
from the defense industrial plant
equipment center.

SUBCHAPTER K-GOVERNMENT
PROPERTY IN THE POSSESSION OF
OFF-SITE CONTRACTORS
109-60--Management of government property

in the possession of off/site contractors

SUBCHAPTER A-GENERAL

PART 109-1-INTRODUCTION

Sec.
109-1.000-50 Scope ofpart.

Subpart 109-1.1-Regulation System

109-1.100-50 Scope of subpart
109-1.100-51 -Definitions.
109-1.102-50 Department of Energy Property

Management Regulations.
109-1.103-50 DOE--PMR Bulletins.
109-1.104-50 Publication and distribution of

DOE-PMR.
109-1.10.--1-50 Publication.
109-1.104-2-50 Distribution.
109-1.106-50 Applicability of Federal and

Departmental regulatory issuances.
109-1.107-50 Consultation regarding DOE-

PMR.
109-1.108 Agency implementation and

supplementation of FPMR.
109-1.109-50 Numbering of DOE-PMR.
109-1.110-50 Deviation procedures.

Subpart 109-1.50--Pcrsonal Property
rMancgemcnt Program
10-1.5000 Scope of subpart.
109-1.5001 Policy.
109-1.5002 Prcparty management program

objectives.
109-1.5003 Definitions.
109-1.5004 Delegatici of authority.
109-1.5005 R:tponwihili'ica.
109-1.5005-1 The Director of Precurcm.cnt

and Assistance Management.
109-1.5053-2 The Departmental PrFop rty

Management Offitcer.
109-1.5005-3 The Dircctor of

Administration.
109-1.5003-4 Director. OhIce of

Procurement Operationg. Procuremncrit
and Assistance Manaoemrt.

19-1.K.05-3 Head3 of field offices.
10.-.Z0353-6 Orga~nzatifnal Propcrty

Managcmnt Officer.
109-1.5005-7 Contracting officeas.

Subpart 109-1.51-Pcrsonal Property
Management Standards and Practices

109-1.5100 Scope of subpart.
109-1.5101 Definition.
109-1.5102 Official use of property.
10-1.1503 Maximum use of property.
109-15104 Loan of properly.
109-1.5105 Borrowing of property.
169-1.510 Control of property.
102-1.5108-1 Identification maiking of

property.
109-1.5108-2 Segregation of property.
109-1.5108-3 Physical protection of

property.
109-1.5108-4 Control of sensitive items.
103-1.5108-5 Physical Inventories.
109-1.5107 Retirement of property.
109-1.5108 Property belonging to others.
109-1.5109 Employee participation.
109-1.5110 Use of non.Government-aromed

property.
10-1.5148 Personal property management

reports.

Subpart 103-1.52-Contractors' Personal
Property Management Program

109-1.5200 Scope of subpart.
109-1.5201 Policy.
109-1.5202 Designation of property

administrator.
109-1.5203 Review and approval of

contractor's property management
system.

169-1.5204 Property management
appraisals.

109-1.5205 Reporting.

Authority- Sec. F44. Pub. L 95-91.91 Stat
592 (42 U.S.C. 7254).

§ 109-1.000-50 Scope of part.

This part establishes a system by
which the Department of Energy (DOE]
implements and supplements the
Federal Property Management
Regulations (FPMR] (41 CFR Chapter
101) issued by the General Services
Administration (GSA).

Subpart 109-1.1-Regulation System

§109-1.000-50 Scope of subpart.

This subpart established the
Department of Energy Property
Management Rcgulations (DOE-PMR).
Chapter 13 of the Fedral Proper ,
Ma, nscment Regulations System
CIT M). (41 CFR Chapter 109).

§ 102-1.000-51 Deftnitlionz.

As u se in t Is chapter far fallo, fing
definitions apply:

(a) "Heads of field offices" are the
heads of any Departmental office
located outside the Washington, D.C.
metropolitan area. In addition. the
Federal Energy Regulatory Cammis ion.
Headquarters. shall be considered a
field office for purpose3 of thesa
regulations. See § 109-1.500-4
concerning the responsibilities of thae
Director. Office of Precuremunt
Operations, Procurement and
Assistance Management Directorate.
Heaftzartars.

(b) "Direct operations" means
operations conducted by DOE
personnel.

(c "Contractor" means a management
and operating contractor, as that term is
defined in the Federal Acquisition
Regulation (FAR) 48 CFR 17.601 as
supplemented by the Department of
Energy Acquisition Regulationa (DEAR]
48 CFR 917.6f4-70. and such other
contractors rs may be desipnated by the
Procurement Executive or head of the
contractin- activity as subject to the
prorlsons of this chapter.

§ 1-1.192-~D Dcpartmentof Energy
Prc;crty Ancg2ementReul!Tons.

The DO".-PMR, established in this
part, implement and supplement the
FPMR provisions Governing the
acquisition, utilization, management.
and disposal of personal property. The
DOE-PMR are issued to establish
uniform property management policies
and, as necessary, procedures for the
Department of Energy. (See'109-1.106-
50(d) and (e) vvith respect to
management of property in the
possession of other DOE contractors
and financial assistance recipients].

§ 103-1.1:3-ED DOE-PMR CuIIetlns.
A DOE-PMR Bulletin ,ill be used to

disseminate information not affectin-
policy or to clarify instructions in
actions required by the FPMR or the
DOE-PMR.
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§ R o 6 ..... Ma9-1 .14. u o a

§ 109-1.104-50 Publication and
distribution of DOE-PMR.

§ 109-1.104-1-50 Publication.
The DOE-PMR will be published in

the Federal Register and will appear in
the Code of Federal Regulations as
Chapter 109 of Title 41, Public Contracts
and Property Management. Looseleaf
publications will be distributed to DOE
offices.

§ 109-1.104-2-50 Distribution.
The responsibilities and authorities

for distribution of publications in the
FPMR series are as follows:

(a) The Director of Procurement and
Assistance Management-

(1) Designates an official to serve as
liaison with GSA;

(2) Establishes and maintains
distribution patterns; and

(3) Processes DOE-PMR Handbooks
for final approval and publication.

(b) The Director of Administration-
(1) Distributes publications in

accordance with established patterns;
(2) Maintains a stock of FPMR and

DOE-PMR publications for furnishing
additional copies; and

(3) Provides additional support
services as required.

(c) Heads of field offices-
(1) Provide the Director of

Procurement and Assistance
Management with field organization
requirements;

(2) Forward one-time requests for
additional copies of centrally distributed
publications to the Office of
Administrative Services, Headquarters
(MA-234.2); and

(3) Distribute publications to their
offices and contractors in accordance
with established distribution patterns.

§ 109-1.106-50 Applicability of Federal
and Departmental regulatory issuances.

(a) The FPMR and this DOE-PMR
apply to all direct operations.

(b) Unless otherwise provided in the
appropriate part or subpart, contracting
officers shall assure that the FPMR and
DOE-PMR are applied to contractors.

(c) The FPMR and DOE-PMR, as
appropriate, shall be used by
contracting officers in the
administration of contracts, and in the
review, approval, or appraisal of such
contractor operations..

(d) Regulations for the management of
Government property in the possession
of other DOE contractors are contained
in the Federal Acquisition Regulations,
Part 45 (48 CFR Chapter 1) and in the
DOE Acquisition Regulations, Part 945
(48 CFR Chapter 9]:

(e) Regulations for the management of
property held by financial assistance
recipients are contained in the DOE

Financial Assistance Rules (10 CFR Part
600) and the Financial Assistance
Procedures Manual, DOE Order 4600.1.

§ 109-1.107-50 Consultation regarding
DOE-PMR.

The DOE-PM R shall be fully
coordinated with all Departmental
elements substantively concerned with
the subject matter.

§ 109:-1.108 'Agency Implementation and
supplementation of FPMR.

(a) The DOE--PMR shall include
regulations deemed necessary to
understand basic and significant
Departmental property management
policies and procedures which
implement, supplement, or deviate from
the FPMR. In the absence of any DOE-
PMR issuance, the basis FPMR material.
shall govern.

(b) The DOE-PMR shall be consistent
with the policies and procedures
contained in the FPMR and shall not
duplicate or paraphrase the FPMR
material.

(c) Implementing procedures,
instructions, and guides which are
necessary to clarify or to implement the
DOE-PMR may be issued by
Headquarters or field organizations
provided that the implementing
procedures, instructions and guides--

(1) Are consistent with the policies
and procedures contained in this
regulation as implemented and
supplemented from time to time;

(2) To the extent practicable, follow
the format, arrangement, and numbering
system of this regulation; and

(3) Contain no material which
duplicates, paraphrases, or is
inconsistent with the contents of this
regulation.

§ 109-1.109-50 Numbering of DOE-PMR.
(a) Where the DOE-PMR implement

the FPMR, the implementing part,
subpart, section-or subsection of the
DOE-PMR will be numbered and
captioned, to the extent possible, to
correspond to the applicable part,.
subpart, section, or subsection of the
FPMR.

(b) Where the DOE-PMR supplement
the FPMR, the numbers 50 and up will
be assigned to the parts, subparts,
sections or subsections involved.

§ 109-1.110-50 Deviation procedures.
(a) Requests for deviations from the

FPMR and the DOE-PMR shall be
forwarded to the Headquarters
organization having functional
responsibility, as follows:

(1) Part 109-35-Director, Division of
Telecommunications.

(2) Part 109-40-Assistant secretary
for Defense Programs.

(3) All other parts-Director of
Procurement and Assiotance
Management.

(b) In individual cases, deviations
from the FPMR and DOE-PMR may be
authorized by the Headquarters
organization having functional
responsibility. A supporting statement
for each individual deviation, which
indicates briefly the nature of the
deviation, the reasons for such special
action, and the Headquarters approval,
shall be maintained by the
Headquarters organization concerned,

(c) In classes of cases, requests for
deviations from the FPMR and the DOE-
PMR shall be accompanied by a
supporting statement. Requests shall be
considered on an expedited basis and
coordination with Headquarters
organizations will be obtained as
appropriate. Requests involving the
FPMR will be considered jointly by DOE
and GSA, unless, in the judgment of the
Headquarters organization having
functional responsibility, circumstances
preclude such joint effort, In such cases,
the organization having functional
responsibility will approve such class
deviations as determined to be
necessary and notify GSA.

Subpart 109-1.50-Peroonal Property
Management Program

§ 109-1.5000 Scope of subpart.
This subpart supplements the FPMR,

states DOE personal property ,
management policy and program
objectives, and prescribes authorities
and responsibilities for the conduct of
an effective property management
program in DOE.

§ 109-1.5001 Policy.
It is DOE policy that a program for the

management of Government personal
property (sometimes referred to as
personal property or as property) shall
be established and maintained to meet
program needs economically and
efficiently and in accordance with
applicable Federal statutes and Federal
agency regulations.

§ 109-1.5002 Property management
program objectives.

The objectives of the DOE property
management program are to provide-

(a) A system for effectively managing
Government personal property in the
custody or possession of DOE
organizations and DOE contractors; and

(b) Uniform principles, policies,
standards, and procedures for
economical and efficient management of
Government personal property that are
sufficiently broad in scope and flexible
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in nature to facilitate adaptation to local
needs and various kinds of operations.

§ 109-1.5003 Definitions.
As used in these regulations, the

following definitions apply:
(a) "Government personal property"

means property of any kind or type
which is Government-owned or -rented
or -leased from commercial sources in
the custody of DOE or its contractors
except real property; records; special
source materials, which includes source
materials and special nuclear material,
and those other materials to which the
provisions of DOE Order 5630.2 "Control
and Accountability of Nuclear
Materials, Basic Principles" apply, such
as deuterium, enriched lithium,
neptunium 237 and tritium, and atomic
weapons and byproduct materials as
defined in Section If of the Atomic
Energy Act of 1954, as amended;
enriched uranium in. stockpile storage;
and petroleum in the Strategic Petroleum
Reserve and the Naval Petroleum
Reserves.

(b) "Personal property management"
means the development,
implementation, and administration of
policies, programs and procedures for
effective and economical acquisition,
receipt, storage, issue, use, control,
physical protection, care and
maintenance, determination of
requirements and maintenance of
related operating records, and disposal,
as appropriate, for Government personal
property exclusive of the accounting
records.

§ 109-1.5004 Delegation of authority.
(a) The Secretary of Energy has

delegated to the Assistant Secretary,
Management and Administration, on a
non-exclusive basis, the authority to
acquire, manage, and dispose of
personal property held by the
Department for official use by its
employees or contractors.

(b) The Assistant Secretary,
Management and Administration has
delegated to the Director, Procurement
and Assistance Management, the
authority to acquire, manage, and
dispose of personal property held by the
Department for official use by its
employees or contractors.

(c) The Directorof Administration and
Heads of field offices are delegated
appropriate procurement authority by
memorandum from the Director,
Procurement and Assistance
Management, to acquire, manage, and
dispose of personal property held by the
Department for official use by its
employees or contractors, consistent
with policies, standards, and procedures
as contained in this regulation.

§ 109-1.5005 Responsbilities.

§109-1.5005-1 The Director of
Procurement and Assistance Manoagment.

The Director of Procurement and
Assistance Management provides
direction and general supervision in the
development and administration of an
effective and efficient personal property
management system for the Department,
to include:

(a) The establishment of Department-
wide policies, standards, systems,
regulations, and procedures in
accordance with applicable laws and
regulations and sound management
practice; and

(b) The review, evaluation, and
improvement of personal property
management programs, functions,
operations, and procedures in the
Department.

§ 109-1.5005-2 The Departmcntal
Property Managcmcnt Offlcer.

The Departmental Property
Management Officer shall be the
Director, Property and Equipment
Management Division, Headquarters.
This individual is responsible for
developing, promoting, monitoring,
administering, coordinating, and
evaluating the Department-wide
personal property management program,
and shall-

(a) Develop and maintain
Departmental personal property
policies, standards and procedures;

(b) Develop and publish Departmental
regulations relating to personal property
management;

(c) Represent the Department with
GSA and other agencies on matters
relating to personal property
management;

(d) Submit Departmental personal
property management reports to GSA.
the Congress and other Federal
agencies, as required;

(e) Provide staff assistance to
Departmental organizations performing
personal property management
functions;

(f) Conduct review and appraisals of
Departmental personal property
management functions; and

(g) Prepare the Departmental aircraft
and motor vehicle budget.

§ 109-1.5005-3 The Director of
Administration.

The Director of Administration-
(a) Manages personal property for

DOE direct operations located in the
Washington, D.C. metropolitan area
with the exception of the Federal Energy
Regulatory Commission.

(b) Exercises responsibilities cited in
§ 109-1.5005-5 as they relate to

functions under his/her management
control; and

(c) Appoints an Organizational
Property Management Officer to be
responsible for his/here orgapization's
personal property management program.

§ 10a-1.5035-4 Director, Office of -
Procurcment Operations, Procurement and
Assiatanco Managenmtn

The Director, Office of Procurement
Operations. Procurement and
Assistance Management Directorate,
Headquarters, shall exercise the
responsibilities of the head of a field
office as set forth in these regulations
with respect to the management of
property held under contracts for which
his/her office is responsible.

§ 109-1.5005-5 Heads of field offices.
Heads of field offices shall-
(a) Appoint an Organizational

Property Management Officer who shall
be responsible for the organization's
personal property management program;
and

(b) Establish and administer a
personal property management program
within the organizationwhich fill
provide for-

(1) Effective management of
Government personal property in the
custody of DOE and its contractors,
consistent with applicable laws and
regulations;

(2) Application of personal property
management regulations, instructions,
standards, procedures, and practices as
prescribed in the FPMR and DOE-PMR;

(3) Planning and scheduling of
property requirements to assure that
supplies and equipment are readily
available to satisfy program needs while
minimizing operating costs and
inventory levels;

(4) Development and maintenance of
complete and accurate inventory control
and accountability record systems;

(5) Maximum utilization of available
property for official purposes;,

(6) Proper care and securing of
property to include storage, handling,
preservation, and preventative
maintenance;

(7) Identification of property excess to
the needs of the organization, and
proper reutilization of this property
within the Department and reporting to
GSA for transfer, donation, or disposal;

(8) The development and submission
of required property management
reports;

(9) Assuring that DOE employees and
contractors are aware that acts of theft.
illegal possession, and unlawful
destruction or use of Government
personal property are violations
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punishable under Fedral law,
notwithstanding disciplinary measures
taken under administrative policy;

(10) Assuring that DOE employees
and contractors are aware that every
user of Government personal property is
responsible for its physical protection
and for reporting the loss, theft,
destruction or damage of property;

(11) The conducting of periodic
management reviews within the activity
to assure compliance with prescribed
policies, regulations, standards, and
procedures; and

(12) The establishment of equipment
and supply subsidiary reccords and
accounts to support general ledger
control accounts for personal property.

§ 109-1.5005-6 Organizational Property
Management Officer.

The Organizational Property
Management Officer (OPMO)-

(a) Provides advice and guidance for
the organization's personal property
mangement program;

(b) Coordinates and conducts the
activities of the organization's personal
property management program;

(c) Serves as principal contact point
for the organization in matters
concerning personal property
management; and

(d) Represents the organization, or
designates a representative, to attend
Department meetings concerning
personal property management issues,
and acts as liaison with other DOE
offices or other Federal agencies in
property management matters affecting
their organization.

§ 109-1.5005-7 Contracting officers.
Contracting officers shall-
(a) Assure that all contracts that

involve property contain the applicable
DEAR property clause; and

(b) Assure that contractors' personal
property management systems are
reviewed, appraised, and approved as
provided for in § 109-1.52.
Subpart 109-1.51-Personal Property
F.1anagement Standards and Practices

§ 109-1.5100 Scope of subpart.
This subpart provides guidance on

DOE standards and practices to be
applied in the management of
Government personal property.

§ 109-1.5101 Definition.
"Sensitive items" are those items 5f

property, regardless of vahte, which are
considered to be susceptible to being
appropriated for personal use or which
can be readily converted to cash, for
example: firearms, portable
photographic equipment, binoculars,

portable tape recorders, portable
calculators, and portable power tools.

§ 109-1.5102 Official use of property.
Property shall be used only in the

performance of official work of the
United States Government, except (a) in
emergencies threatening loss of life or
property, or (b) as otherwise authorized
by law and approved by the Director of
Administration and heads of field
offices for their respective organizations,
or by the contracting officer for
contractor-held property.

§ 109-1.5103 Maximum use of property.
Property management practices shall

assure that the best possible use is made
of property. Supplies and equipment
shall be generally limited to those items
essential for carrying out the programs
of DOE effectively. Adequate staff
review shall be made of operating
programs to coordinate and plan future
supply activities and to assure against
overstocking, waste, and improper use
of property.

§ 109-1.5104 Loan of propdrty.
(a) Property which would otherwise

be out of service for temporary periods
(and not excess) may be loaned to other
DOE offices and contractors, other
Federal agencies, and to others for
official purposes. Such loans shall be
covered by written agrebments or
memorandum receipts which shall
include all terms of the loan (such as
loafi period, delivery time, method of
payment of transportation, point of
delivery and return, conditions of use,
responsibilities of the borrower for
condition of property on return,
inspection requirements, etc.) that may
be required to ensure proper control and
protect DOE's interest. The loan period
should not exceed one year, but may be
renewed.

(b) Requests for loan by foreign
Governments and other foreign
organizations shall be submitted through
the Property and Equipment
Management Division (MA-422) to the
Assistant Secretary for International
Affairs for approval, with a copy to the
cognizant Headquarters program office.

§ 109-1.5105. Borrowing of property.
(a) DOE organizations and contractors

are encouraged to borrow property
within DOE to further DOE programs.
Property classified as "Equipment Held
For Future Projects (EHFFP)" or as "In
Standby" should be reviewed by those
receiving availability inquiries for short-
term loans (one year or less). Borrowing
of Government property from other
Federal agencies is also encouraged
when required for short periods of time.

Such transactions shall be covered by
written agreements which include all the
terms of the transaction.

(b) In determining whether it is
practical and economical to borrow
property, consideration shall be given to
suitability, condition, value, extent and
nature of use, extent of availability,
portability, cost of transportation, and
other similar factors.

§ 109-1.5106 Control of property.

§ 109-1.5106-1 Identification marking of
property.

(a) All Government property,
including capitalized, sensitive, and
non-capital equipment shall be
identified as U.S. Government property,
Capitalized and sensitive property shall
also be identified by numbering for
control purposes. Other property
susceptible to unauthorized personal
use, such as hand tools, should be
considered for marking as a control
measure. Marldng may be accompanied
by any means which will produce a
permanent marking and which is most
adaptable to the particular item of
property.

(b) To the extent practicable and
economical, markings shall be removed
prior to disposal outside of DOE, or
additional markings may be added to
indicate such disposal.

(c) Property which by its nature
cannot be marked is exempted from this
requirement. Such Government property
in the custody of contractors should not
be commingled with contractor-owned
property unless it is determined by the
contracting officer to be advantageous
to the Government.

§ 109-1.5106-2 Segrogatlon of property.
Ordinarily, provisions shall be made

for the contractor to keep Government
property segregated from contractor-
owned property. Commingling of
Government-owned and contractor-
owned property may be allowed only
when-

(a] The segregation of tho property
would materially hinder the progress of
the work, i.e., segregation Is not feasible
for reasons such as small quantities,
lack of space, or increased costs- and

(b) Control procedures are adequate,
i.e., the Government property is
specifically marked or otherwise
identified as being Government
property.

§ 109-1.5106-3 Physical protection of
property.

Controls such as property'pass
systems, memorandum records, regular
or intermittent gate checks, marking of

,tools, and perimeter fencing shall be
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established as required to prevent loss,
theft, or unauthorized movement of
property from the premises on which
such property is located.
§ 109-1.5106-4 Control of sensitive Items.

(a) Controls shall be established over
the acquisition, storage, issue use, and
return of sensitive items of property.

(b) Items on capital equipment which
are also designated as sensitive items
will be controlled as sensitive items and
as capital equipment.

(c) A list of sensitive items shall be
maintained for property considered to
require special controls before and after
issue. Determination of specific
sensitive items shall be a matter for
management judgment at individual
locations, taking into consideration the
dollar value of the items to be controlled
and costs of administration.

(d) Written procedures shall be
established for control of sensitive
items, to include:

(1) Approval of purchase requisitions
or issue documents at an appropriate
supervisory level prior to acquisition or
issue;

(2) Establishment of administrative
controls in the central receiving and
warehousing department. Such controls
should include extraordinary physical
protection, guidance for receiving and
warehousing personnel as to procedures
for protection, and a current listing of
sensitive items;

(3) Establishment and maintenance of
appropriate property management
records;

(4) Requirements for tagging and
identification;

(5) Use of memorandum receipts or
custody documents at time of
assignment or change in custody;

(6) Establishment of custodial
responsibilities describing-

(i) Need for extraordinary physical
protection;

(ii) Requirement for prompt reporting
of apparent loss, damage or destruction;

(iii) Requirement to return items in
condition beyond economical repair to
an appropriate organizational element;

(iv) Requirement for promptly
reporting changes in custody or
extended loans;

(v) Reminder of prohibition of use for
other than official ptirposes, and
penalties for misuse;

(vi) Requirement for effective physical
and administrative control of sensitive
items assigned for general use within an
organizational unit as appropriate to the
type of property and the circumstances;
and

(vii) A clear definition of the extent of
responsibility or financial

accountability, depending on contractor
policy.

(7) Requirement for annual physical
inventory;

(8) Requirement for prompt and
thorough investigation of losses;

(9) Requirement for an employee
transfer or termination checkout
procedure and examination and
adjustment of records; and

(10) Other property management
procedures which, through experience
and independent audit, have
demonstrated effective physical and
administrative control over sensitive
items.

§ 109-1.5105-5 Physical Inventories.
(a) Physical inventories of property

shall be conducted at all DOE and
contractor locations, consistent with
approved procedures and generally
accepted accounting procedures.

(b) The preferred method of
performing physical inventories is by the
use of personnel other than the property
staff or custodian of the property. Where
staffing restraints or other
considerations require, the inventory
may be performed by the property staff
or the custodian.

(c) Detailed procedures for the taking
of physical inventories shall be
developed for each DOE organization
and contractor. The Director of
Administration and heads of field
offices shall approve the pr6cedures for
their respective DOE operation. The
appropriate field organization staff shall
review and approve contractor's
procedures.

(d) The taking of a physical inventory
will be observed, or follow-on audits
made, by independent representatives,
e.g., finance, audit, or property staffs, to
the extent deemed necessary to assure
that the procedures are being followed
and the results are accurate. These
observations or audits should be
documented and the documentation
should be retained in the inventory
record file.

(e) Procedures that are limited to a
check-off of a listing of recorded
property without actual verification of
the location and existence of such
property do not meet the requirements
of a physical inventory.

(f The frequency of physical
inventories shall be as follows:

(1) Moveable capital equipment-not
less frequently than every two years.

(2) Sensitive items-not less
frequently than every twelve months.

(3) Precious metals-not less
frequently than every six months.

(g) A physical inventory shall be
performed at intervals more frequently
than required in § 109-1.5106-5(f

whenever experience at any given
location or with any given item or items
indicates that this action is necessary
for effective property accounting.
utilization. or control.

(h) Special inventories may be
required on certain types of property or
on certain items or kinds of items when
circumstances arise requiring such
action, such as audits or special
reviews.

(i) The results of physical inventories
shall be reconciled with the property
records and, except for non-capital
sensitive items, with the financial
control accounts in accordance with
Chapter VI of the DOE Accounting
Practices and Procedures Handbook.

(j) Physical inventories of capital
equipment and stores inventories may
be conducted by the "statistical
samplin-" method in lieu of the normal"wall-to-wall" method. In addition, the
"inventory by exception" method may
be used for capital equipment physical
inventories. However, the system and -
procedures for taking physical
inventories by these methods must be
fully documented and approved by the
Director of Administration and by heads
of field offices for their respective
organizations.

§ 109-1.5107 Retirement of property.
When Government property is wom

out, lost, stolen, destroyed, abandoned.
or damaged beyond economical repair,
it shall be listed on a retirement work
order. A full explanation shall be
supported by an investigation, if
necessary, as to the date and
circumstances surrounding loss, theft,
destruction, abandonment, or damage.
The retirement work order shall be
reviewed by the property management
staff and signed by the responsible
official initiating the report and
reviewed and approved by an official at
least one supervisory echelon above the
official initiating the report.

§ 109-1.5103 Property belongIng to
others.

Procedures shall be established which
will provide for adequate attention to
the management of property belonging
to other Federal agencies in the
possession or custody of DOE
organizations or its contractors.

§ 109-1.5109 Employee participation.

Full advantage shall be taken of
suitable methods for stimulating
employee participation and cooperation
in carrying out an effective and
economical program of property
management. Some examples of
effective methods are (a) indoctrination

[ m .............. ....... i
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of new employees and others who have
access to or use propertyj[b) the use of
incentive award plans to promote
interest, and (c) the use of visual aids
such as posters, plant publications,
outdoor signboards, and displays to
keep employees informed as to progress
and to remind them of their
responsibilities.

§ 109-1.5110 Use of non-Government-
owned property.

Non-Government-owned personal
property shall not be installed in, affixed
to, or otherwise made a part thereof, of

any Government-owned personal or real
property. This restriction does not apply
to the use and installation of privately
owned decorative items or memorabilia
to the workplace, provided that the
structure of safety of the facility is not
thereby degraded.

§ 109-1.5148 Personal property
management reports.

Property management reports to be
submitted to the Property and
Equipment Management Division (MA-
422) are listed below.

Report te Due at DOE Rheadquarters References Form No.

(a) Reports requ ed of all offices.
(1) Utilization and Disposal of Persona' Nov. 30............... FPMR 101-46.407, DOE-PMR 109- Letter.

Property Pursuant to Exchange/Sale 46.407.
Authority.

(2) Excess Personal Property Fur- Nov. 15............ FPMR 101-43.4701(c), DOE-PMR Letter.
n shcd to Non-Federal Recipients. 109-43.4701(c).

(3) Contractor Property Holdings ........ Oct 31 ........ DOE-PMR 109-1.5205........... Letter.
(4) Precious Metals_............... . ..... Oct. 31 FPMR 101-42.301-1. DOE-PMR 109- Letter.

42.301-1.(5) Agency Report of Motor Vehicle OcL31........... FPMR 101-38.1, DOE-PM/.R109-3.1_. SF 82.
Data.

() Unused Passenger Vehicle Re- June 15 .................. DOE-PMR lC38.5101-5(b)....... Letter.
placement Authorizations.

(7) Report of Exempted Motor Veh- On request......-." FPMR 101-38.607, DOE-PMR 109- Letter.
cdes. 38.607.

(8) Annual Forecast for Acquisition of Dec.1 ... ........ Executive Order 12375, DOE-PMR Letter.
Fuel Efficient Passenger Auto- 109-38.1306.
mobiles.

(9) Aircraft Cost and Operations ............. Dec. 31 ............... DOE-PMR 109-38.5212(a)..._....... DOE F 4450.1.
(b) Reports required from is!d offices not reporti g through the DOE Financial Information Stem.

(1) Utilization and Disposal of Excess Nov. 15......... FPMR 101-43.4701(a), DOE-PMR SF 121.
and Surplus Personal Pro;erty. 109-43.4701 (a).

(2) Summary of Excess Propsrty Re- DOE Order2200. ChapterXlI . CR85-4.
ceived from Other Agencies.

(3) Supply Activity Report ......... Nov. 15 ........... DOE-PMR 10-25.48 ..... GSA F 1473.
(4) Direct Labor Costs of Stores Ware- Nov. 15 .......... DOE Order 2200, Chapter X1 .... CR 85-7.

housing Activities. I
(5) Completed Plant and Equipment- Oct. 31 .. DOE Order 2200, Chapter XI .. CR 84-32.(6) Equipment Held for Future Projects.. Oct. 31 . DOE Order 2200, Chapter XI . CR 57.

Subpart 109-1.52-Contractors'
Perconal Property Management
Program

§ 109-1.5200 Scope-of subpart.
This subpart prescribes policy and

responsibilities for the establishment,
maintenance, review and appraisal of a
contractor's program and system for the
management of Government personal
property.

§ 109-1.5201 Policy.
(a) Contractors shall establish,

maintain, and administer a program for
the effective management of
Government personal property
consistent with the terms of the contract
and directives for the contracting officer.

(b) Contractors shall maintain their
personal property management systems
in writing on a current basis.

(c) Contractors shall require those
subcontractors provided Government
property under the prime contract to
establish and maintain a system for the
management oT such property.

Procedures for assuring effective
property management shall be included
in the contractor's property control
system. As a minimum, a
subcontractor's system for control of
Government property shall provide for
the following:

(1) Adequate records.
(2) Controls over acquisitions.
(3) Identification as Government

property.
(4) Physical inventories.
(5) Proper care, maintenarice, and

protection.
(6) Reporting, redistribution, and

disposal of excess and surplus property.
(7) A retirement work order procedure

to account for property that is worn out,
lost, stolen, destroyed, abandoned, or
damaged beyond economical repair.

(8) Periodic reporting, including
physical inventory results and, at least
annually, the total acquisition cost of
Government property in the 'possession
of the subcontractor.

(9) An internal surveillance system
including periodic reviews to ensure that
property is being managed in
accordance with established
procedures.

§ 109-1.5202 Designation of property
administrator.

The contracting officer shall designate
a property administrator to be
responsible for property administration.
This property administrator will be
delegated the authority to assist the
contracting officer on all matters
involving the Government-owned
personal property held by the.,
contractor. If a property administrator
has not been designated, the contracting
officer is the property administrator.

§ 109-1.5203 Review and approval of
contractor's proporty managemont cyotom.

(a) A contractor's property
management system should be reviewed
by the property administrator within one
year after the execution date of the
contract, and the property administrator
shall approve or disapprpve the system
in writing. If the system is disapproved,
the property administrator shall advige
the contractor, in writing, of deficiencies
that need to be corrected, and a time
'schedule established for completion of
the corrective actions.

(b) The purpose of the review is to
determine whether the system will
adequately protect, maintain, utilize,
and dispose of Government personal
property in accordance with the FPMR,
the DOE-PMR, and applicable DOE
directives.

(c) Appropriate follow-up will be
made by the property administrator to
ensure that corrective actions are taken,

(d) Any change to the approved
property management system made
after the original review and approval
should be reviewed by the property
administrator at the earliest possible
time. Such changes should then be
approved/disapproved by the property
administrator as appropriate.

§ 109-1.5204 Property management
appraisals.

(a) At least every two years (with a
maximum period of three years) after
the execution date of the contract, the
property administrator shall make an
appraisal of the property management
operation of the contractor. The
appraisal may be based on a formal In-
depth appraisal on-site or a series of
formal appraisals of the functional
segments of the contractor's property
management system to determine if the
contractor is managing the Government
personal property in its custody in
accordance with its previously approved

II • A
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policies and procedures, the FPMR, the
DOE-PMR, and applicable DOE
directives. The property administrator
shall bring deficiencies in the
contractor's property management
operation to the attention of the
contractor's management for correction.

(b) Appropriate follow-up will be
made by the property administrator to
ensure that corrective actions are taken.

§ 1070-1.5205 Reporting.

Within 30 days after the end of each
fiscal year, heads of field offices shall
report the following information to the
Director, Property and Equipment
Management Division (MN-422]:

(a) Name and address of each
contractor.

(b) Contract number.
(c) Date contractor's property

management system was approved.
(d] Date of most current appraisal of

contractor's property management
system, and status of the system
(satisfactory or unsatisfactory).

SUBCHAPTER C-DEFENSE MATERIALS

PART 109-14-NATIONAL DEFENSE
STOCKPILE

Sec.
109-14.000 Scope of part.

Subpart 10--14.1-Trandfcr of Strategic
and Critical Materials Excess to Agency
Needs to the National Defense Stockpl!3
109-14.103-1-50 Exceptions to reporting.

Authority: Sec. 644, Pub. L 95-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-14.000 Scope of part.

This part implements and
supplements FPMR Part 101-14,
National Defense Stockpile.

Subpart 109-14.1-Transfer of
Strategic and Critical Ulaterials Excess
to Agency Needs to the National
Defense Stockpile
§ 109-14.103-1-50 Exceptions to

reporting.

The following materials excess to the
needs of a DOE organization or
contractor shall be reported to the DOE
pool instead of to GSA:

(a) Precious metals, which include
gold, silver, and the platinum family
(See § 109-43.313--54).

(b) Lead (See § 10C-43.313-57).

SUECHAPTER E-SUPPLY AND
PROCUREMENT

PART 10D-25--GENERAL

Sec.

109-25.000-50 Scope of subchapter.
1009-25.001-50 Scope of part.

Subfart 109-25.1--Qcnaral Policles
109-25.100 Use of Government personal

property and nonpersonal services.
109-25.101-1-50 Definitions.
109-25.104 Acquisition of office furniture

and office machines.
109-25.109 Ldboratory and recearch

equipment.
109-25.109-1 Identification of idle

equipment.
109-25.109-2 Equipment pools.
109-25.110-4 Recordl:eeping

responsibilities.
109-25.113 Leasing of motor vehicles.

Subpart 109-25.3--Uca Standards
109-25.302 Office furniture, furnishings and

equipment.
109-25.302-1 Executive t ,pe orke furniture

, and furnishings.
109-25.302-2-50 Filing cabinets and

equipment.
109-25.302-3 Electric typawiltcrs.
109-25.302-4 Figuring mat.hine3.
109-25.302-6 ElectronIc office machines.
109-25.304 Additional systems and

equipment for pasv'ngcr motor vehicles
109-25.304-50 Communications equpment

exemption.
109-25.350 Use of furnishings and household

goods in Government personnel quarters.
109-25.351 Furnishing of Government

clothing and individual equipment to
employees.

Subpart 109-25.4-Replacement Standards
109-25 4%-50 Replacement approvals.

Subpart 109-25.48-Reports
109-25A00 Scope of subpart.
109-25,48c0-50 Applicability.

Authority:. Sec. 644, Pub. L 93-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-25.00G-50 Scopa of cubchapter.
This subchapter implements and

supplements FPMR Subchapter E
Supply and Procurement.

§ 109-25.001-50 Scop3 of part.
This part implements and

supplements FPMR Part 101-25, General.
and provides cross-references to the
DOE Acquisitirn Regulations (DEAR)
where appropriate.

Subpart 109-25.1--Gcnercl Pollcles

§ 10:-25.100 Usa ofGovcmrnmertFraonal
proparty and nonpcra:nal corv:ccs.

The Director of Administration and
heads of field offices for their respective
organizations shall ensure that the
provisions of FPMR 101-25.100 are
enforced to restrict the use of
Government propeity/cervices to
officially designated activities.

§ 103-25.101-1-50 DoranltIons.
As used in this subpart, the follo;-:ing

definitions apply:
(a) "Equipment" consists of those

items of nonexpendable personal
property having an anticipated service

life of one year or more regardless of use
or source of funding.

(b) "Equipment pool" is a formally
designated collection of equipment,
generally functionally associated, which
is available for loan or temporary use.
The pool may b2 a physical collection of
equipment or may be a record system
which provides identification, location
and availability information on
equipment available for loan or
temporary use.

(c) "Equipment in storage" is all
equipment not in use, whether stored in
formal storage areas, stored in or
adjacent to wor'a areas, held for future
projects, or retained in standby or
abandoned facilities.

§ 10C-25.104 AcquLition of offlc
furnlture and office machinan.

In making a determination as to
whether requirements can be met
through the utilization of already owned
furniture and office machines as
contemplated in FPMR § 101-25.104,
reasonable efforts shall be made to
determine whether such items are
available from other DOE organizations
and contractors within a reasonable
transport distance. Such efforts shall
include direct inquiries and shall not be
limited to a review of available property
circularized in accordance with § 109-
43 311-1-50.
§ 109-23.109 Lcratory and research
cqutpmcntL

(a) The provisions of FPMR 101-25.109
and this section shall apply to all types
of personal property, including office
furniture and office machines. in
addition to laboratory and research
equipment.

(b) The provisions of FPMR 101-25.109
and this s?:tion apply to all DOE field
organization; and contractors, and aie
not l;mited to Federal laboratories.

§ 109-25.1C9-1 IdzntifIcatian of fin
equlpmont.

(a) See § 10--25.10o(b).
(b) As a minimum, management wal,-

throuh inspections shall be scheduled
to provide for coverage of all operating
and storage areas at least once every
two years to identify idle and unneeded
personal property. The frequency of
mana-erosnt v,alk-through inspections
may varly with the operation or area
involved A report of wall-throughs
conducted, including participants, areas
covered. findings, recommendations,
end rcsults achieved shall be submitted
to the head of the laboratory or other
facility involved. Equipment identified
as idle and unneeded shall be
redeployed, reassigned, placed in
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equipment pools or declared excess, as
appropriate.

(c) In accordance with FPMR § 01-
25.109-11c), members of management
walk-through inspection teams should
be appointed by the head of the DOE or
contractor facility.

(d) Heads of field offices and
contracting officers shall periodically
review walk-through procedures and
practices of organizations under their
jurisdiction to evaluate their
effectiveness. This review should
include actual walk-through inspections
of representative DOE or contractor
facilities.

§ 109-25.109-2 Equipment pools.
(b) In accordance with FPMR § 101-

25.109-2(b), equipment pools shall be
established where practicable to obtain
optimum utilization of equipment. The
number and types of pools tobe
established will depend upon local
circumstances. In addition to those
provided in FPMR § 101-25.109-2,
factors to be considered are types of
equipment, number and location of
potential users and distances involved.

(c) In accordance with FPMR § 101-
25.109-2(c), surveys of equipment
holdings should be conducted
periodically to determine those items
which are suitable for pooling. Criteria
for placing an item in a pool should
include (but not be limited to] the
following: The item is suitable for use by
more than one individual or group; its
use is intermittent rather than full time;
it has a degree of portability; and it has
sufficient cost 'or value to merit
controlling. It is anticipated that items
pooled would vary from one activity to
another due to local conditions, and
each activity should develop its own
criteria for items to be pooled. Items to
be considered for pooling include (but
are not limited to) certain types of
measuring and Tecording equipment,
pumps, electric motors, photographic
equipment, portable tools, microscopes,
portable radios, power supplies,
amplifiers, business machines, radiation
detection instruments, and construction
and automotive equipment. Where
feasible, equipment pools should be
combined with existing calibration and
maintenance 'services to foster use and
control of pooled equipment.

(d) Records ofusage shall be "
maintained to 'permit the evaluation of
need for quantities and types of
equipment in pools. Reviews of usage
should be conducted periodically {at
least annually) to eliminate items which
are no longer xequi'rred. Heads of field
offices shall require DOE and contractor
facilities to submit to them annually the
report on the use and effectiveness of

equipment pooling required by FPMR
§ 101-25.109-2(d).

(e) Heads of field offices and
contratting officers shall require
periodic independent reviews of
equipment pool operations as required
by FPMR § 101-25.109-2(e).

§ 109-25.110-4 Recordkeeping
responsibilities.

In accordance with FPMR 101-25.110-
4, heads of field offices shall establish
procedures for promptly identifying and
locating all tires whether in storage or in
use on vehicles so that tire recall notices
may be acted upon expeditiously.

§ 109-25.113 Leasing of motor vehicles.
See DEAR 908.11 and FPMR § § 101-

26.501-9 and 101-39.601 for additional
guidance concerningthe leasing of
motor vehicles.

Subpart 109-25.3-Use Standards

§109-25.302 Office furniture, furnishings,
and equipment.

(a] The criteria contemplated in FPMR
§ 101-25.302 shall be established by the
Director of Administration and heads of
field offices for their respective DOE
operations, consistent with FPMR § 101-
25.302-1 and this subpart. Office
furniture, furnishings, and equipment
shall be limited to that required for
immediate needs, considering such
factors as ordering lead time, potential
emergency needs and economical
ordering quantities. Requirements shall
be met to the fullest extent practicable
and economical from available excess
or by rehabilitation or repair.

(d] Contractors should be encouraged
to limit executive-type furniture and
furnishings to contractor personnel who
organizationally are in positions that are
similar or comparable-to DOE positions
authorized to use executive type office
furniture as provided in FPMR § 101-
25.302-1, when such action will effect
economy 'without decreasing 'efficiency.

§ 109-25.302-1 Executive typeoffice
furniture and furnishings.

The Director of Administration and
heads of field offices for their respective
organizations are authorized to make
the determination contemplated by
FPMR § 101-25.302-1.

§ 109-25.302-2 Filing cabinets-and
equipment

In addition to the use standards
prescribed in FPMR § 101-25.302-2,
Departmental policies, standards,
procedures, and guidelines for the files
management program is contained in
DOE Order1324.3.

§ 109-25.302-3 Electric typewriters.
The Director of Administration and

heads of field offices for their respective
organizations shall establish policies,
procedures, and standards for the use of
electric typewriters as contemplated in
FPMR § 101-25.302-3, and are
authorized to approve exceptions to the
criteria contained in that section,

§ 109-25.302-4 Figuring machines.
The Director of Administration and

heads of field offices for their respective
organizations shall establish standards
for the use of figuring machines as
contemplated in FPMR § 101-25.302-4.

§ 109-25.302-6 Electronic office
machines.

The Director of Administration and
heads of field offices for their respective
organizations shall establish standards
for the use of electronic office machines
as contemplated in FPMR § 101-25.302-
0.

§ 109-25.304 Additional systems and
equipment for passenger motor vehlciclo.

(a) If an item is determined to be
essential and the guidelines In FPMR
§ 101-25.304 cannot be met, or the
required item is not shown in Federal
Standard 122, requisitions, accompanied
by supporting justifications, shall be
submitted to the Property and
Equipment Management Division (MA-
422], for further coordination with the
Commissioner, Federal Supply Service,
General Services Administration, prior
to acquisition.

(b) See FPMR § 101-26.501, "Purchase
of new motor vehicles," and DEAR
908.7101-2, "Consolidated purchase of
new vehicles by General Services
Administration."

§ 109-25.304-50 Communications
equipment exemption.

Communications equipment
considered to be essential for the
accomplishment of security and safety
responsibilities is exempt from the
requirements of § 109-25,304.
Communications equipment may be
acquired and installed in motor vehicles
operated by DO9 and its' contractors
after approval by the Director of
Administration and heads of field
offices for their respective organizations.

§ 109-25.350 Use of furnishings and
household goods In Government personnel
quarters.

The Director of Administration and
heads of field offices for their respective
organizations have the authority to
authorize the use of furnishings and
household goods in Government
personnel quarters.

-- - - • ,a • -......... , .... # - ---,,L" ..........
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§ 109-25.351 Furnishing of Government
clothing and Individual equipment to
employees.

(a) Government-owned clothing and
individual equipment may be furnished
employees under the circumstances
indicated below. Care should be
exercised to avoid the acquisition and
furnishing of clothing and individual
equipment to be fitted to an employee
who my soon be separated from service
or permanently assigned to other duties.
This section does not apply to provision
of uniforms or uniform allowances under
the Federal Employees Uniform
Allowances Act of 1954, as amended.

(b) Special clothing and individual
equipment for the protection of
personnel from physical injury or
occupational disease may be furnished
employees.

(c] Articles of clothing and individual
equipment may be furnished employees
when the items are such that the
employee could not reasonably be
required to furnish them as a part of
their personal clothing and equipment
necessary to enable them to perform the
regular duties of the position to which
they are assigned or for which services
were engaged.
Subpart 109-25.4-Replacement

Standards

§ 109-25.401-50 Replacement approvals.
The Director of Administration and

heads of field offices for their respective
organizations are authorized to approve
replacement of office machines,
furniture, and materials handling
equipment under the conditions cited in
FPMR Subpart 101-25.4.

Subpart 109-25.48-Reports

§ 109-25.4800 Scope of subpart.
This subpart supplements information

concerning the reporting of supply
management data to GSA as contained
in FPMR § § 101-25.48 and 101-25.49.

§ 109-25.4800-50 App!,€ability.
The provisions of.FPRM Subparts 101-

25.48 and 101-25A9 and this subpart
applyonly to those DOE direct
operations and contractors controlling
Government-owned stores inventories.
However, based n an agreement with
GSA, the DOE Supply Activity Report is
prepared at Headquarters from supply
management data available in DOE's
financial reports and is sent to GSA by
the Property and Equipment
Management Division (MA-422).
Therefore, no additional reports are
required from those field organizations
or contractors reporting under the DOE
financial reporting system. Those
activities with stores operations which

do not report under the DOE financial
reporting system shall submit Supply
Activity Reports to the Property and
Equipment Management Division (MA-
422) by November 15 for inclusion in the
Departmental report.

PART 109-26-PROCUREMENT
SOURCES AND PROGRAMS

Sec.
§ 109-26.000 Scope of part.
§ 109-26.050 Applicability.

Subpart 109-28.2-Federal Requisitioning
System
§ 109-26.203 Activity address codes.

Subpart 109-26.4-Purchase of Items From
Federal SupplySchedule Contracts
109-26.406-1 General.

Subpart 109-2.5-GSA Procurement
Programs
§ 109-26.501 Purchase of new motor

vehicles.

§ 109-26.000 Scope of part.

This part implements and
supplements FPMR Part 101-26,
Procurement Sources and Programs.

§ 109-26.050 Applicability.

FPMR Part 101-26 and this part are
applicable to contractors to the extent
that Government supply sources are
made available. For DOE policy on the
use of Government supply sources by
contractors, see DEAR Subpart 970.51.
Subpart 109-26.2-Federal

Requisitioning System

§ 109-23.203 Activity address codes.
In accordance with FPMR § 101-

26.203, the Property and Equipment
Management Division (MA-422) has
been designated the DOE point of
contact with GSA for matters
concerning activity address codes. DOE
organizations shall designate a point of
contact who shall coordinate all matters
concerning activity address codes with
the DOE point of contact.

Subpart 109-26.4-Purchaso of Items
from Federal Supply Schedulo
Contracts

§ 109:.26.406-1 General

The Director of Administration and
heads of field offices for their respective
organizations may authorize the use of
U.S. Government National Credit Cards
in accordance with FPMR § 101-26.408-
1. See FPMR § 101-38.12 and 109-38.12
for information on the assignment of
billing address code numbers and the
control of U.S. Government National
Credit Cards.

Subpart 109-26.5-GSA Procurement
Programs

§ 109-26.501 Purchase of new motor
vehicles.

In addition to the provisions of FPMR
-§ 101-26.501, DEAR 908.7101 contains
DOE requirements concerning the
purchase of new motor vehicles, and
DEAR 908.11 contains the DOE
requirements concerning the leasing of
motor vehicles.

PART 109-27-INVENTORY
MANAGEMENT

103-27.00 Scope of parL
109-27.001-50 Defritions.

Subpart 109-27.1-Stock Repenishment
10U-27.102-2 Guidelines.

Subpart 109-27.2-Management of Shelf-
Ufe Materials
109-27.202 Applicability.

Subpart 109-27.3-MaxIrrJzng Use of
Inventories
104-27.302 Applicability.

Subpart 109-27.4--Elminatlon of Items
from Inventory
109-27.402 Applicability.

Subpart 109-27.50-Inventory Management
Policies, Procedures and GuIdelines
10-27.5001 Scope of subpart.
103-27.5002 Objectives.
109-27.5003 Stores inventory turnover ratio.
103-27.504 Stock control.
109-27.3004-1 General.
103-27.50I-2 Construction inventories.
103-27.5035 Guide levels for construction

inventories.
103-27.500 Sub-stores.
103-27.3007 Shop, bench, cupboard orsite

stock.
109-27.5003 Stores catalogs.
109-27.5W9 Physical inventories.
103-27.5009-1 Procedures.
103-27.5009--2 Inventory adjustments.
109-27.5010 Control of drug substances and

potable alcohol.
103-27.3011 Containers returnable to

vendors.
10-27.Z12 Identification marling of metals

and metal products.
103-27.5012-1 General.
103-27.5012-2 Exception.
103-27.s012-3 Federal standards applicable

to marking.

Subpart 109-27.51-Managemont of
Equipment Held for Future Projects
103-27.510o Scope of subpart
109-27.5101 Defition.
103-27.5102 Objective.
109-27.5103 Records.
103-27.5104 Storage.
109-27.5105 justification and review

procedures.
103-27.5106 Field organization review.
109-27.5107 Utilization.
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Subpart 10 9-27.52-Management of Spare
Equipment
109-27.5200 Scope of subpart
109-27.5201 Definition.
109-27.5202 Exclusions.
109-27.5203 Management policy.

Subpart 109-27.53-Managemernt of
Precious Metals
109-27.5300 Scope of subpart
109-27.5301 Definition.
109-27.5302 Policy.
109-27.5303 Precious metals control officer.
109-27.5304 Practices and procedures.
109-27.5304-1 Acquisitions.
109-27.5304-2 Designation of custodians.
109-27.5304-3 Physical protection and

storage.
109-27.5304-4 Perpetual inventory records.
109-27.5304-5 Physical inventories.
109-27.5304-6 Stock issue.
109-27.5304-7 Control by using

organization.
109-27.5305 Management reviews and

audits.
109-27.5306 Precious metals pool.
109-27.5308-1 Purpose and operation.
109-27.5306-2 Withdrawals.
109-27.5305-3 Returns.
102-27.5306-4 Withdrawals/returns

forecasts.
109-27.5306-5 Assistance.
109-27.5307 Recovery of silver from used

hypo solution and scrap film.
Authority: Sec. 644, Pub. L. 95-91, 91 Stat.

599 (42 U.S.C. 7254).

§ 109-27.000 Scope of part.
This part implements and

supplements FPMR Part 101-27,
Inventory Management, but excludes
atomic weapons or byproducts and
source or special nuclear materials as
defined in the Atomic Energy Act of
1954, as amended, enriched uranium in
stockpile storage, and petroleum in the
Strategic Petroleum Reserve and the
Naval Petroleum Reserves.

§ 109-27.001-50 Definitions.
As used in this part the following

definitions apply:
(a) "Construction inventories" are

supplies, materials and parts held for
exclusive use on construction projects.

(b) "Economic order quality (EQQ)"
means the size of the order which
produces a level at which the combined
costs of procuring and carrying
inventory are at a minimum.

(c) "Expensed inventories" are items
for which the cost is charged to
operations and are not under financial
control:

(d) "Inventories" are stocks of stores,
construction, special reactor and other
special materials, supplies and parts
used in support of DOE programs.

(e) "inventory level," usually
expressed in the number of months
supply on hand based on anticipated
usage, is the amount of supplies

authorized to be on hand and due-in less
any amount due-out.

(f) "Inventory management" means
the effective use of methods, procedures
and techniques for recording, analyzing,
and adjusting inventories in accordance
with established policy. The following
related functions are included:

(1) Providing adequate protection
against misuse, theft, and
misappropriation.

(2) Providing accurate analyses of
quantities to determine requirements so
that only minimal obsolescence losses
will be encountered, while ensuring
adequate inventory levels to meet
program schedules.

(3) Providing adequate and accessible
storage facilities and services based
upon analyses of program requirements
so that a minimum and economical
amount of time is required to service the
program.

(g) "Other special materials" include
precious metals and other rare materials
having a very high monetary value in
relation to volume or weight, special
barrier materials, and any others that
have been specifically approved by the
DOE Controller.

(h) "Physical inventory" means the
process of counting the quantities of
items on hand and reconciling quantities
counted with the quantities shown on
control records.

(i) "Quantity control" means the
management of inventories through
control of levels, determination of
requirements, and replenishment of
stock.

(i) "Safety stock" is that portion of
inventories under stock control carried
for protection against stock depletion
due to an increase in demand or when
lead time is greater than anticipated.

(k) "Shop, bench, cupboard or site
stock" is a collection or store of
materials located at or near the point of
use,

(1) "Special reactor materials" include
special materials approved for research
and for use in reactors but not generally
available through the usual channels in
sufficient quantity because of limited
commercial production applications.

(m) "Standardization" is the reduction
of stores inventories to the least
practicable variety of sizes, shapes and
materials compatible with program
needs.

(n) "Stock record" is a device for
collecting, storing, and providing
historical data on recurring transactions
for each line item of inventory. The
stock record of a line item may be
visible register of transactions recorded
by hand or by machine for that item, or
it may be the input, output, stored data,
or the corresponding print-out of such

data representing transactions on the
item in an electronic data processing
system.

(o) "Stores catalog" means a listing of
stock items for use in requistioning
supplies and materials.

(p) "Sub-store" is a geographically
removed part of the main store's
operation conducted as a subordinate
element of it and subjcct to the same
management policies and inventory
controls.

Subpart 109-27.1-Stock
Replenishment

§ 109-27.102-2 Guldolinos.
Procedures and practices shall

provide for replenishment of stock items
having recurring demands to minimize
costs involved. When considered more
suitable, contractors may use other
generally accepted approaches to EQQ.

Subpart 109-27.2-Managomant of
Shelf-Life Materials

§ 109-27.202 Applicability.

Procedures and practices shall
provide for managing shelf-life Items to
minimize loss and ensure maximum use
prior to deterioration. When considered
more suitable, contractors may use other
generally accepted approaches to the
management of shelf-life items.

Subpart 109-27.3-raximizing Use of
Inventories

§ 109-27.302 Applicability.

Procedures and practices shall
provide for maximizing use of
inventories. When considered more
suitable, contractors may use other
generally accepted approaches to
maximizing use of inventories.

Subpart 109-27.4-Elimination of
Items From Inventory

§ 109-27.402 Applicablilty.
Procedures and practices shall

provide for eliminating from Inventory
items that can be obtained more
economically from readily available
sources on a timely basis. When
considered more suitable, contractors
may use other generally accepted
approaches to determine which items
should be retained in inventory.

Subpart 109-27.50-Invwntory
Management Policies, Procedureo, and
Guidelines

§ 109-27.5001 Scope of subpart.
This subpart supplements FPMR Pat

101-27 by providing additional policies,
principles and guidelines for the

J
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economical and efficient management of
inventories in support of DOE programs.

§ 109-27.5002 Ob]ectlves.
Necessary inventories shall be

established and maintained at
reasonable levels, consistent with
program requirements. They shall be
managed and controlled in the most
practicable and economical manner
consistent with program needs,
applicable laws and regulations and the
following objectives:

1a) Provide materials and supplies as
needed to meet DOE requirements.

1b) Maintain reasonable inventory
levels.

(c) Provide adequate safeguards for
protection.

(d) Maintain adequate quantity
controls for effective management over
all inventories, including those not
under financial controls.

(e) Assure maximum efficient
utilization and avoid waste.

(f) Maintain an economical operation.
(g) Standardize inventories to the

greatest extent practicable.

§ 109-27.5003 Stores Inventory turnover
raUo.

Comparison of investment in stores
inventories to annual issues shall be
made to assure that minimum
inventories are maintained for the
support of programs.This comparison

may be expressed either as a turnover
ratio issues divided by dollar value of
inventory) or in the average number of
month's supply on hand. Turnover or
number of month's supply is calculated
only on "current-use" inventory.
Performance goals, i.e., a six months
investment or a turnover ratio of 2.0,
shall be established for each stores
using activity. However, it is recognized
that extenuating operating
circumstances may preclude the
achievement of such objectives.

§ 109-27.5004 Stor!t control.

§ 109-27.5004-1 Gencra.
Stock control shall be maintained on

the basis of stock record accounts of
inventories on hand, on order, received,
issued, and disposed of, and supported
by proper documents in evidence of
these transactions. Stock record
accounts shall be available for review
and inspection.

§ 109-27.5004-2 Construction Inventories.
Stock control from construction

inventories shall be maintained by the
regular checking of individual items to
assure that the quantities ordered plus
amounts on hand do not exceed current
job requirements. To test the
effectiveness of such checks, they

should be supplemented with DOE
reviews of inventory items on a
selective basis at approximately the 25
percent, 50 percent, and 75 percent
construction completion stages.
Undelivered portions of purchase
orders, which these checks and reviews
indicate are not needed to complete the
project, should be canceled.

§ 109-27.5005 Guido !vcls for
construction Inventories.

To ensure that inventories maintained
for construction programs and activities
are reasonable, the following standards
are established as guides (variations
may be used where it is established by
field organizations that they will more
effectively or economically assure that
inventory levels are held to tle amount
required to complete the construction
project]:

(a) Ordinary construction materials
and supplies readily available from
commercial sources, and not available
as Government excess, permit phasing
of deliveries and cancellation of
undelivered quantities that may prove
excess to project requirements. The
onhand inventory of such materials
generally should not exceed a three or
four months supply at the anticipated
usage rates.

(b) Ordinary construction materials
and supplies readily obtainable from
Government excess should b2 acquired
only in the amounts estimated to
complete the construction project.

(c) Items obtainable only by special
manufacture or fabrication should be
limited to the estimates of requirements
to complete the project as determined
frdm project plans and specifications,
except as outlined in (d) below.

(d) Inventory levels in excess of
estimates to complete the project should
be confined to items so unusual in
chdracter or unique to the DOE project
that they are obtainable only by special
manufacture and will be required for
maintenance purposes or for operation
of the completed plant.

§ 109-27.5003 Sub-stors.
(a] Sub-stores shall be established

when necessary to expedite delivery of
materials and supplies to the users,
serve emergencies, provide economy in
transportation, reduce shop and site
stocks, and enable Etorcs personnel to
provide assistance in obtaining
materials and supplies as needed.

(b) Items ctored for icsue in the sub-
stores shall be treated as Lnventory
items fcr control and raporting purposes.
Stock records shall be integrated with
central stock records so that the total
amount on hand of any item at all
locations is known.

§ 109-27.5007 Stop, bench, cupboard or
site stock.

(a) Shop, bench, cupboard or site
stocks are an accumulation of small
inventories of fast-moving materials at
the point of use. Normally, these
inventories are expensed. However,
when stocks of such inventories are not
consumed or do not turn over in a
reasonable period of time, which
normally should not exceed go days,
these items should be subject to the
required physical controls and recorded
in the proper inventory account.

(b) Care shall be exercised to prevent
excessive accumulation of inventories at
such points. As a control measure,
requisitions should be screened against
issue data as reflected in stock records
at the supply point. Also, work orders,
retirement notices, minor construction
projects, maintenance programs, and
research and experimental projects,
involving removal and dismantling
should be reviewed and screened to
prevent excessive inventories at point of
use. However, the most effective control
at point of use may be effected by
administrative action through visual
examination of quantities on hand. and
close supervisory control and training of
persons who requisition materials and
supplies.

§ 103-27.5003 Stores ctaelegs.

A suitable stores catalog for customer
use in requisitioning stores items shall
be established for each stores operation.
Exceptions to this requirement are
authorized where establishment of a
catalog is impracticable or
uneconomical because of small total
value or number of items involved or
temporary need for the facility.
Revisions to the catalog should be made
at reasonable intervals.

§ 109-27.5009 Phys!cl Inventories.

§ 103.27-5053-1 Procodures.
The following procedures shall be

establisfied for taking physical
inventory of stocks subjected to quantity
controls as well as those under financial
control:

(a) Completion of a physical inventory
not less frequently than every twelve
months.

(b) Reconciliation of inventory
quantities with the stock records.

(c) Preparation of a report of the
physical inventory results.

§ 103-27.5033-2 InventorydJuztnents.
(a) Discrepancies between physical

inventories and stock records shall be
adjusted and the supporting adjustnent
records shall be reviewed and approved
by a responsible official at least one
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supervisory echelon above the
supervisor in charge of the warehouse or
storage facility. Items on an adjustment
report which are not within reasonable
tolerances for particular items shall be
thoroughly investigated before approval.

(b) Such inventory adjustment reports,
when properly approved, support
adjustments to the stock records and
debits and credits to the financial
inventory accounts. Adjustment reports
shall be retained on file for inspection
and review.
§ 109-27.5010 Control of drug substances
end potable alcohol.

(a) The term "controlled substance"
means any drug or substance which has
been assigned a "Bureau of Controlled
Substance Code Number" pursuant to 21

- CFR Part 1308-Schedule of Controlled
Substances.

(b) Effective procedures and practices
shall provide for the management and
physical security of controlled
substances and potable alcohol from
receipt to the point of use. Such
procedures shall, as a minimum, provide
for safeguarding, proper use, adequate
records, and compliance with applicable
laws and regulations. Controls and
records of potable alcohol shall be
maintained on quantities of one quart
and above.

(c) Effective procedures and practices
shall provide for the management and
physical security of hypodermic needles
to prevent illegal use. Controls shall
include supervisory approval for issue,
storage in locked repositories, and the
rendering of the needles useless upon
disposal.

§ 109-27.5011 Containers returnable to
vendors..

Containers furnished by vendors shall
be adminstratively and physically
controlled before and after issuance.
Prompt action shall be taken to return
such containers to vendors for credit
after they have served their intended
use.

§ 109-27.5012 Identification marking of
metals and metal products.

§ 109-27.5012-1 Gencral.
Metals and metal products shall be

identification marked in accordance
with applicable Federal standards. This
requirement applies to direct charges as
well as to items procured for store, shop
or floor stock, or for use on construction
projects. Additional markings not
covered by the Federal standards should
be used to show special properties,
corrosion data or test data as required.
The preferred process is for the marking
to be done in the manufacturing process,
but it may be applied by jobbers or

other vendors when circumstances
warrant.

§ 109-27.5012-2 Exception.
Exception to the marking requirement

may be made when--:
(a) It is necessary to procure small

quantities from suppliers not equipped
to do the marking;

(b) It would delay delivery of
emergency orders; or

(c) Procurement is from DOE or other
Federal agency excess.

-§ 109-27.5012-3 Federal standards
applicable to marking.

The Federal standards listed below
can be obtained from the General
Services Administration, Federal Supply
Service (3 FRI), Washington, D.C. 20407.

(a) Federal Standard 182A(2)
"Identification Marking of Nickel and
Nickel Base Alloys."

(b) Federal Standard 183B
"Continuous Identification Marking of
Iron and Steel Products."

(c) Federal Standard 184A
"Identification Marking of Aluminum,
Magnesium and Titanium."

(d) Federal Standard 185 "Continuous
Marking of Copper and Copper Base
Alloy Mill Products."

Subpart 109-27.1-fManagement of
Equipment Held for Future Projects

§ 109-27.5100 Scope of subpart
This subpart provides policies,

principles and guidelines to be used in
the managelnent of equipment held for
future projects.

§ 10-27.5101 Definition.
"Equipment held for future projects

(EHFFP)" is equipment that is being
retained, based on approved
justifications, for a known future use, or
for a potential use in planned projects.
This classification excludes spare
equipment retained as backup for
equipment in service or equipment
placed in equipment pools (classified as
"In Service"), spare and other
equipment constituting a part of the
facilities in standby (classified as
"Standby"), excess equipment, and
equipment classified as "Plant and
Equipment Changes in Progress".

§ 109-27.5102 Objective.
The objective of the "equipment held

for future projects" program is to enable
DOE offices and contractors to retain
equipment not in use in current
programs but which has a known or
potential use in future DOE programs,
while providing visibility on the types
and amounts of equipment so retained
through review and repbrting,
procedures. It is intended that

equipment be retained which is
economically justifiable for retention,
considering costs of replacement,
storage, obsolescence, deterioration, or
future availability, that it be made
available for use by others, and that
equipment no longer needed be
promptly excessed.

§ 109-27.5103 Records.
Recordp of all EHFFP shall be

maintained by the holding organization.
Included shall be a listing of items with
original date of classification as EHF1TP,
initial justifications for retaining E11FFP,
rejustifications for retention, and
documentation of reviews made by
higher levels of management.

§ 109-27.5104 Storage.
EHFFP should be stored in warehouse

space designated for that purpose.
When such space can not be made
available, such equipment may be
stored in storage yards or other areas
with due consideration to the type of
property and protection required.

§ 109-27.5105 Justification and review
procedures.

Procedures shall provide for the
following:

[a) The original decision to classify
and retain equipment as EHFFP shall be
justified in writing, providing sufficient
detail to support the need for retention
of the equipment. This justification will
cite the project for which retained, the
potential use to be made of the
equipment, or other reasons for
retention.

(b) The validity of initial classification
of equipment held for future projects
shall be reviewed at a level of
management one echelon above that of
the individual making the initial
determination.

(c) Retention of EHFFP must be
rejustified annually to ensure that
original justifications remain valid,
These rejustifications will be supported
with sufficient detail to support
retention.

(d) Annual rejustifications for
retention of EHFFP for longer than one
year shall be reviewed at a level of
management at least two levels above
that of the individual making the
determination to retain the equipment as
held for future projects. EHFFP retained
for periods longer than three years
should be approved by the head of the
DOE field office or his designee.

§ 109-27.5106 Field organization review.
Heads of field offices and contracting

officers shall conduct periodic reviews
to ensure the validity of justifications for
retaining EHFFP. These reviews should
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include onsite surveys of a
representative sample of equipment in
this classification.

§ 109-27.5107 Utilization.

It is DOE policy that, where
practicable and consistent with program
needs, EHFFP be considered as a source
of supply to avoid or postpone
acquisition. Procedures shall be
established to provide for-

(a) Distribution within the holding
orgaihization of lists of EHFFP to
acquisition offices (or some other
central screening office) and potential
users for screening against requirements
prior to acquisition; and

(b) Exchange of lists of EHFFP which
can be made available for loan between
organizations involved in the same or
similar programs.

Subpart 109-27.52-Mnagement of

Spare Equipment

§ 109-27.5200 Scope of subpart.

This subpart provides policy guidance
to be used in the management of spare
equipment.

§ 109-27.5201. Definition.

"Spare equipment" is equipment held
as replacement spares for equipment in
current use in DOE programs.

§ 109-27.5202 Exclusions.

Tle following categories of equipment
will not be considered spare equipment-

(a) Equipment installed for emergency
backup, e.g., an emergency power
facility, or an electric motor or a pump,
any of which is in place and electrically
conffected.

(b] Equipment-like items properly
classified as stores inventory.

§ 109-27.5203 Management policy.

(a) Procedures shall require records of
spare equipment and purpose for
retention, cross-referenced to location in
facility and engineering drawing
number.

(b] Reviews shall be made based on
technical evaluations of the continued
need for the equipment. Frequency of
review should be biennial. In addition,
individual item levels shall be reviewed
when spare equipment is installed for
use, the basic equipment is removed
from service, or the process supported is
changed.

fc) Procedures shall be established to
provide that unneeded spare equipment
be identified and reported as excess.

Subpart 109-27.53-Management of
Precious Metals

§ 109-27.5300 Scope of subpart.
This subpart provides pdlicies,

principles, and guidelines to be used in
the management of DOE-owned
precious metals by DOE organizations
and contractors.

§ 109-27.5301 Definition.
"Precious metals" means uncommon

and highly valuable metals
characterized by their superior
resistance to corrosion and oxidation.
Included are gold, silver, and the
platinum group metals-platinum,
palladium, rhodium, iridium, ruthenium
and osmium.

§ 109-97.5302 Policy.
DOE organizations and contractors

shall establish effective procedures and
practices for the administrative and
physical control of precious metals in
accordance with the provisions of this
subpart.

§ 109-27.5303 Precious metals control
officer.

Each DOE organization and
contractor holding precious metals shall
designate a responsible individual as
Precious Metals Control Officer. This
individual shall be the organization's
primary point of contact concerning
precious metals control and
management, and shall be responsible
for the following:

(a) Assuring that the organization's
precious metals activities are conducted
in accordance with the requirements of
this subpart and Chapter IV of the DOE
Accounting Practices and Procedures
Handbook.

(b) Maintenance of an accurate list of
the names of precious metals
custodians.

(c) Providing instructions and training
to precious metals custodians and/or
users as necessary to assure compliance
with regulatory responsibilities.

(d) Insuring that physical inventories
are performed as required by, and in
accordance with, these regulations.

(e) Witnessing physical inventories.
(f) Performance of periodic

unannounced inspections of custodian's
precious metals inventory and records.

(g) Conduct of an annual review of
precious metals holdings to determine
excess quantities.

(hi) Preparation and submission of the
annual forecast of anticipated
withdrawals from, and returns to, to
DOE precious metals pool.

(i) Conduct of a program for the
recovery of silver from used hypo

solution and scrap film in accordance
with FPMR §§ 101-42.3 and 109-42.3.

(j) Preparation and submission of the
annual report on recovery of silver from
used hypo solution and scrap film as
required by § 109-42.301-1.

(k) Developing and issuing current
authorizationlists of persons authorized
by management to withdraw precious
metals for stockrooms.

§ 109-27.5304 PractIces and procedures.

§ 109-27.5304-1 Acquisitions.
DOE organizations and contractors

;hall contact the DOE Precious Metals
Pool Manager to determine Ihe
availability of precious metals prior to
acquisition on the open market.

§ 109-27.5304-2 DesIgnation of
custodians.

Responsible individuals shall be
designated as precious metals
custodians. Custodians shall be
responsible for proper control and
safeguarding of the precious metals
when issued for use.

§ 109-27.5304-3 Physical protection and
storage.

Precious metals shall be afforded
exceptional physical protection from
time of receipt until disposition. Precious
matals not in use shall be stored in a
noncombustible combination locked
repository with access limited to the
custodian and an alternate. When there
is a change in custodian or alternate
having access to the repository. the
combination shall be changed
immediately.

§ 109-27.5304-4 Perpetual Inventory
records.

Perpetual inventory records shall be
maintained as specified in Chapter V of
the DOE Accounting Practices and
Procedures Handbook.

§ 109-27.5304-5 Phyzisal inventorle".
(a) Physical inventories shall be

conducted semiannually by custodians,
and witnessed by the Precious Metals
Control Officer or his designee.

(b) Precious metals not in use shall be
inspected and weighed on calibrated
scales. The inventoried weight and form
shall be recorded on the physical inven-
tory sheets by class of metal. Metals
in use in an experimental process, or
which are contaminated and therefore
cannot be weighed, shall be listed on the
physical inventory sheet as observed
and/or not observed as applicable.

(c) Any obviously idle or damaged
metals should be recorded during the
physical inventory. Justification for
further retention of idle materials shall
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be required from the custodian or
disposed of in accordance with
established procedures.

(d) The dollar value of physical
Inventory results shall be reconciled
with the financial records. All
adjustments shall be supported by
appropriate adjustment reports, and
approved by a responsible official.
§ 109-27.5304-6 Stock issue.

Metals in stock are metals held in a
central location and later issued to
individuals when authorized requests
are received. The following control
procedures shall be followed for such
metals:

(a) Stocks shall be held to a minimum
consistent with effective and
economical support to programs.

(b) The name and organizations
number of each individual authorized to
withdrawn precious metals, and the
type and kind of metal, shall be
prominently maintained in the
stockroom. This authorization shall be
issued by the Precious Metals Control
Officer or his designee and updated
semiannually. Issue of metals will be
made only to authorized persons.

(c) Accurate records of all movements
(receipts, issues, returns, and disposals)
shall be developed by, and maintained
in, the stockroom.

(d) Receipts for metal issues and
returns to stock shall be provided to
users. Such receipts, signed by the
authorized requesting individual and the
stockroom clerk, shall list the requesting
organization' type and form of metal,
quantity, and date of transaction.

§,109-27.5304-7 Control by using
organization.

(a) After receipt, the using
organization shall provide the necessary
controls for the precious metal.
Materials shall be stored in a locked
repository at all times except for small
quantities at the actual point of use.

(b) Each using organization shall
maintain a log showing the individual
user, type and form of metal, and the
time, place, and purpose of each use.
The log shall be kept in a locked
repository when not in use.

(c) The logs and secured locked
storage facilities are subject to review
by the Precious Metals Control Officer
and other audit or review staffs as
required.

(d) Cognizant Department Managers
are responsible for assuring that
minimum quantities of precious metals
are withdrawn consistent with work
requirements and that quantities excess
to requirements are promptly returned to
the stockroom.

(e) Employee termination and transfer
procedures shall include clearance for
precious metals possession.

§ 109-27.5305 Management reviews and
audits.

(a) Unannounced inspections of
custodian's precious metals inventory
and records may be conducted between
scheduled inventories.

(b) DOE organizations and contractors
holding precious metals shall annually
review the quantity of precious metals
on hand to determine if this quantity is
in excess of programmatic requirements.
Precious metals which are not needed
for current or foreseeable requirements
shall be promptly reported to the DOE
Precious Metals Pool. The results of this
annual review are to be documented
and entered into the precious metals
inventory records.

§ 109-27.5306 Precious metals pool.

§ 109-27.5306-1 Purpose and operation.
The purpose of the precious metals

pool is to recycle DOE-owned precious
metals within the Department at the
minimum cost to participants. The pool
is operated by a private firm under a
contract with the Oak Ridge Operations
Office. Current information regarding
the contractor's name, address, and
telephone number and processing
charges can be obtained by request
through the Chief, Property Management
Branch, Oak Ridge Operations Office.

§ 109-27.5306-2 Withdrawals.
Pure metal, parts, fabricated products,

catalysts, or solutions, are generally
available and the DOE pool contractor
can provide assistance in supplying subh
requirements. Metals can be shipped to
any facility to fulfill fabrication
requirements. -

§ 109-27.5306-3 Returns.
The pool is entirely dependent on

metal returns; therefore, metal
inventories should be maintained on an
as-needed basis, and any excess metals
should be returned to the pool for
recycling. With the exception of silver,
this includes precious metals in any
form, including shapes, scrap, or
radioactively contaminated. Only high
grade nonradioactively contaminated
silver should be included. Procedures
have been developed by the precious
metals pool contractor for metal returns,
including storing, packaging, shipping,
and security.

§ 109-27.5306-4 Withdrawals/returns
forecasts.

The precious metals pool contractor
will'request annually from each DOE
field organization its long-range forecast

of anticipated withdrawals from the
pool and returns to the pool.

§ 109-27.5306-5 Assistance.
DOE organizations or contractors may

obtain specific information relative to
the operation of the pr6cious metals
pool by contracting the Oak Ridge
Operations Office as indicated in § 109-
27.5306-1.

§ 109-27.5307 Rocovery of liver from
used hypo solution and scrap film.

The requirements for the recovery of
silver from used hypo solution and scrap
film are contained in § 109-42.302.

PART 109-28-STORAGE AND
DISTRIBUTION

Sec.
109-28.000 Scope of part.
109-28.001-50 Policy.
109-28.001-51 Storage guidelines.

Subpart 109-28.3-Self Service Stores
109-28.308-3 Limitations on use.
109-28.308-6 Safeguards.

Authority: Sec. 644, Pub. L. 95-91, 91 Stal,
599 (42 U.S.C. 7254).

§ 109-28.000 Scope of part.
This part implements and

supplements FPMR Part 101-28, Storage
and Distribution.

§ 109-28.001-50 Policy.
Storage and warehouse services shall

be-
(a) Established for the receipt, storage,

issue, safekeeping and protection of
Government-owned property when
advantageous to the Government;

(b) Provided in the most economical
and efficient manner through the use of
Government-owned facilities, and where
necessary available commercial
facilities, consistent with program
requirements; and

(c) Operated in accordance with
generally accepted industrial
management practices and principles.

§ 109-28.001-51 Storago guidelines.
(a) Adequate storage facilities shall be

provided to ensure the proper
safeguarding of all Government
property.

(1) Indoor storage areas should be
arranged to obtain proper stock
protection and maximum utilization of
space within established floor load
capacities.

(2) Storage yards for items not
requiring covered protection shall be
protected by locked fenced enclosures
to the extent necessary to protect the
Government's interest.

(3) Storage areas shall be prominently
posted to clearly indicate that the
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property stored therein is U.S.
Government property. Entrance to such
areas should be restricted to authorized
personnel only.
(b) The following general storage

principles shall be observed in the
planning for the storage of Government
personal property.

(1] Efficient storage demands the
maximum utilization of space with a
minimum amount of labor. Where
practicable, labor should be conserved
by use of-modern materials handling
equipment and storqge aids which
permit sta'cking by unit loads rather than
by individual container units.

(2) Fast-moving items should be stored
in convenient locations from which they
can be issued with minimum handling.
Stocks of individual items or classes of
items should be segregated to facilitate
handling, issuing, and inventorying.

(3) Property should be stored
according to the kind of protection
required. All items must be protected
from fire and theft. Certain items require
protection from dampness, heat,
freezing, or extreme temperature
changes. Others must be stored away
from light and odors, protected from
vermin infestation, or, because of their
hazardous characteristics, stored
separate from other stocks. These
factors, as well as maximum protection
of property against all causes of
deterioration or destruction, must be
considered in selecting proper storage
locations.

(4) Orderly arrangement is essential to
efficient operation of storehouses. All
items should be so arranged that
nomenclature and quantity may be
readily-determined.

(5i Stock rotation is based on'the
general storage principle of "first in, first
out." Many items, such as perishables,
food stuffs, medicines, paints, and
chemicals, are subject to deterioration
or infestation which require that the
older stock be issued first.

Subpart 109-28.3-Self Service Stores

§ 109-28.308-3 UmitatIons on use.

The Director of Administration and
heads of field offices for their respective
organizations shall establish internal
controls for the use of GSA shopping
plates in accordance with FPNIR § 101-
28.308-3.

§ 109-28.308-6 Safeguards.

The Director of Administration and
heads of field offices for their respective
organizations shall establish internal
controls for safeguarding of GSA
shopping plates in accordance with
FPMR § 101-28.308-6.

PART 109-30-FEDERAL CATALOG
SYSTEM

Sec.
109-30.0u0 Scope of part.
109-30.000-50 Applicability.

Subpart 109-30.5-MaIntenance of the
Federal Catalog System
109-30.503 Maintenance actions required.

Authority- Sec. 4. Pub. L 95-91.91 Stat.
599 (42 U.S.C. 7254).

§ 109-30.000 Scope of part.

This part supplements FPMR Part 101-
30, Federal Catalog System.

§ 109-30.000-50 Applicability.

The provisions in FPMR Part 101-30
and this part do not apply to
contractors.

Subpart 109-30.5--Maintenance of the
Federal Catalog System

§ 109-30.503 Maintenanco cotions
required.

(b) Standard Form 1303 shall be sent
directly to GSA for processing. Inquiries
concerning policy should be directed to
the Property and Equipment
Management Division (MA-422).

SUSCHAPTER F-ADP AND
TELECOMMUNICATIONS

PART 109-36--ADP MANAGEMENT

Sec.
109-36.000 Scope of part.

Subpart 103-36.3--Reutlization of
Automatic Data Processing Equipment and
Suppls
109-36.300-50 Scope of subpart.
109-36.302-50 Reassignment of ADPE

within DOE.
109-36.303-1 Designation of a.ency ADPE

point of contract.
109-30.303-3-50 Reporting excess or

exchange/sale ADPE rithin DOE.
109-36.304 Availability list.
109-36.305 Requests for transfer of excess

ADPE or exchange/sale ADPE.

Subpart 109-36.47-Reports
109-36.4700 Scope of subpart.
109-36.4702 Reporting excess or exchange/

sale ADPE.
Authority- Sec. 644. Pub. L 95-91. 91 Stat.

599 (42 U.S.C. 7254).

§ 109-36.000 Scope of part.

This part implements and
supplements FPMR Part 101-36 as it
relates to utilization and disposal of
excess automatic data processing
equipment (ADPE).

Subpart 109-36.3--Reutilization of
Automatic Data Processing Equipment
and Supplies

§109-36.300-50 Scope of subpart.
This subpart implements and

supplements FPMR Part 101-36.3.
Policies and procedures relating to
acquisition, reassignment, or retention
of excess ADPE are contained in
policies and procedures established by
the Office of the Director of
Administration.

§ 10-36.302-50 Reass!gnmentofADPE
within DOE.

(a) Transfers within DOE of excess
ADPE having a current market price
equal to or greater than that specified
for major items as defined in the DOE
Program Budget Structure are made
pursuant to the requirement for
proposals submitted in accordance with
instructions from the Office of the
Director of Administration.

(b] Transfers within DOE of excess
ADPE with a current market price of
less than that specified for major items
shall be approved by the head of the
field office and the bead of the
Headquarters organization having ADPE
responsibility for the equipment.
However, when more than one request
is received, the field office head shall
notify the requestors that acquisition
proposals prepared in accordance with
instructions from the Office of the
Director of Administration shall be
forwarded to the field organization for
review. After receipt of all proposals,
the field office head shall-

(1) Approve the request for transfer
which is judged to be in the best interest
of DOE; or

(2) Where this judgement cannot be
made locally, forward the proposals to
the Director of Administration for action
in a manner similar to proposals for
equipment having a current market price
equal to or greater than that specified
for major items.

§ 109-36.303-1 Designation of agency
ADPE point of contact.

The Director of Administration shall
designate the DOE point of contact to
carry out the responsibilities contained
in FPMR § 101-36.303-1.

§ 109-35.303-3-50 Reporting excess or
oxchange/sale ADPE vithIn DOE.

(a] All ADPE, either Government-
owned or-leased, which is no longer
needed or is scheduled for replacement,
shall be made available for utilization
within DOE as soon as plans for the
release of such equipment are known.

(b)(1) Government-owned ADPE shall
be reported for utilization screening
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within DOE on Standard Form (SF) 120,
Report of Excess Personal Property. The
SF 120 shall contain the information
required in FPMR 101-36.4702 and, for
internal screening purposes, a release
date (date of availability). If the release
date is not firm, a tentative release dateshould be given, which would be subject
to change until the actual release date is
established.

(2) The SF 120 shall be submitted to
the Property and Eqdipment
Management Division (MA-422) for
inclusion in the Reportable Excess *
Automated Property System (REAPS) in
accordance with § 109-43.311-1-50.

(3) ADPE shall not be reported to GSA
as excess until this screening has been
accomplishing and it has been
established that there are no DOE
claimants. Concurrent screening "within
DOE and GSA is not authorized. A
minimum of 45 days should be allowed
for screening ADPE prior to reporting it
to GSA. In those instances where the
release date can be determined
sufficiently in advance, additional
screening time should be allowed to
permit maximum time for processing of
requests to acquire excess ADPE.

(c) The procedures prescribed in
§ 109-36.303-350(b) shall be followed for
leased ADPE. However, when time does
not permit sequential DOE and GSA
circularization, excess leased ADPE
may be circularized concurrently in
DOE and GSA to assure earned credits
are not lost to the Government. The SF
120 should clearly indicate concurrent
screening by DOE and GSA. Where time
does not permit assurance that earned
credits are not lost to the Government,
announcement of availability of excess
leased ADPE may be circularized within
DOE by teletype (TWX). The TWX
should be sent to all DOE field offices
with a request to further distribute to
applicable contractors, and copies
should be sent to the Office of ADP
Management (MA-24) and to the
Property and Equipment Management
Division (MA-422] at Headquarters.

§ 109-36.304 Availability list.
The Director of Administration shall

develop and maintain distribution
patterns for availability lists of excess
and exchange/sale ADPE as
contemplated in FPMR § 101-35.304.
§ 109-36.306 Requests for transfer of
excess ADPE or exchange/sala ADPE.

The Director of Administration, heads
of field offices, the Administrator,
energy Information Administration and
contracting officers are authorized to
sign Standard Form (SF) 122, Transfer
Order Excess Personal Property, after
appropriate approvals, involving
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requests for transfer of excess or
exchange/sale ADPE, as required by
FPMR § 101-36.306(a),

Subpart 109-36.47-Reports

§ 109-36.4700 Scope of subpart
This subpart implements and

supplements FPMR Subpart 101-36.47 as
it relates to reporting excess or
exchange/sale ADPE to GSA.
§ 109-36.4702 Reporting excess or
exqhange/sale ADPE.

Excess Government-owned or-leased
ADPE and exchange/sale ADPE shall be
reported to GSA on Standard Form (SF)
120, Report of.Excess Personal Property,
in accordance with the requirements of
FPMR § 101-36.4702. No provision is
made in FPMR § 101-36.4702 for the use
of a TWX as a substitute for the SF 120
in reporting excess ADPE to GSA. When
a TWX is used to report excess leased
ADPE to GSA, it shall be followed up
with an SF 120 to GSA, providing
appropriate cross-reference information.
SUBCHAPTER G-TRAJSPORTATION AND
MOTOR VEHICLES

PART 109-38---MOTOR EQUIPMENT
MANAGEMENT

Sec.
109-38.000 Scope of part.
109-38.000-50 Policy.

Subpart 109-38.0-Definition of Terms
109-38.001 Definitions.

Subpart 109-38.1-Reportlng Motor Vehicle
Data
109-38.100-1-50 Reporting DOE motor

vehicle data.
109-38.102-2-50 Reporting DOE domestic

and foreign vehicles.

Subpart 109-38.2-Registration and
Inspection
109-38.202-50 Registration in foreign

countries.
109-38.202-51 Shipment to foreign countries.
Subpart 109-38.3-Officla! U.S. Government
Tags
109-38.302 Records.
109-38.303 Procurement.
109-38.305-50 Security.
109-38.305-51 Lost or stolen license tags.

Subpart 109-38.4-Offlclal Legend and
Agency Identification
109-38.404 Procurement of decalcomanias.
109-38.404-50 Security of decals.
Subpart 109-38.6-Exemptions From Use of
Official U.S. Government Tags and Other
Identification
109-38.602 Unlimited exemptions.
109-38.602-50 Additional Department of

Energy exemptions.
109-38.605 Additional exemptions.

109-38.606 Approval of tag requests for
exempted vehicles In the District of
Columbia.

109-38.607 Report of exempted motor
vehicles.

Subpart 109-387-Transfer of Title to
Government-Owned Motor Vehicles
109-38.701 Methods of transfer.
109-38.701-50 Delegation of authority to

sign Standard Forms 87 and 97A,
Subpart 109-38.9-Motor Vehicle
Replacement Standards
109-38.900-50 Policy.
109-38.907 Fleets.
109-38.908 Exception.
109-38.908-50 Prompt disposal of replaced

passengar vehicles.

Subpart 109-38.10-Schodued
Maintenance of Motor Vehicles
109-38.1003-50 DOE guidelines.

Subpart 109-33.12-Preparation and
Control of Standard Form 149, U.3.
Government National Credit Card
109-38.1200 General.
109-35.1201 Billing Code.
109-38.1202 Administrative control of credit

cards.
109-38.1202-50 Additional control of credit

cards.

Subpart 109-38.13-Energy Conservation Im
Motor Vehlclo Management
109-38.1304 Mandatory provisions affecting

the acquisition and use of all motor
vehicles.

109-38.1304-50 Selection of type of motor
vehicles.

109-38.1305 Mandatory provisions affecting
the acquisition, use, and replacement of
passenger automobiles.

109-33.1308 Acquisition of fuel-efficient
passenger automobiles.

109-38.1306-50 Certification of fuel-efficient
passenger automobile acquisitions,

109-38.1307 Acquisition of fuel-efficient
light trucks.

109-38.1350 Conservation of motor vehicle
fuels.

Subpart 109-38.50-Utilizaton of Motor
Vehicles
109-38.5000 General.
109-38.5001 Utilization controls and

practices.
109-38.5002 Use objectives for motor

vehicles.
109-38.5003 Application of use goals.
Subpart 109-38.51-Acquisitlon of Motor
Vehicles
109-38.5100 General requirements,
109-38.5101 Authority required for

acquisition or hire of passenger motor
vehicles.

109-38.5102 Passenger motor vehicle
allocations.

109-38.5103 Acquisition.

Subpart 109-38.52-Aircraft
109-38.5200 Scope of subpart,
109-38.5201 Definitions.
109-38.5202 General.
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109-38.5203 Aircraft safety.
109-38.5204 Pilot responsibility and

authority.
109-38.5205 Authority required for the

acquisition, hire, or borrowing of aircraft.
109-38.5205-1 Statute.
1b9-38.5208 Aircraft authorization.
109-38.5207 Management responsibility.
109-38.5208 Registration and identification.
109-38.5209 Airworthiness.
109-38.5210 Maintenance.
109-38.5211 Operation.
109-38.5212 Records.
109-38.5213 Reports.

Subpart 309-38.53-Watercraft

109-38.5300 Scope of subpart.
109-38.5301 Dermitions.
109-38.5302 General.
109-38.5303 Watercraft safety.
109-38.5304 Watercraft operations.
109-38.5305 Watercraft identification and

numbers.
109-38.5305 Display of flags and seal.

Subpart 109-38.54-Official Use of Motor
Vehicles and Aircraft

109-38.5400 Scope of subpart.
109-38.5401 Statutory requirement.
109-38.5402 Policy:.
109-38.5403 Official purposes.
109-38.5404 Approval of authorizations.
109-38.5405 Duration of authorizations.
109-38.5405 Use of a motor vehicle to drive

to residence at start of official travel.
109-38.5407 Use of Government-owned or

Government-furnished motor vehicle in
travel status.

109-38.5408 Use of Government-owned or-
leased bus systems.

109-38.5409 Use of Government motor
vehicles in emergencies.

109-38.5410 Use of motor vehicles by the
Postal Service.

109-38.5411 Instructions to motor vehicle
operators.

Authority: Sec. 644, Pub. L 95-91, 91 Stat
599 (42 U.S.C. 7254).

§109-38.000 Scope of part
This part implements and

supplements FPMR Part 101-38
concerning the management of motor
equipment, vehicles, aircraft and
watercraft.

§109-38.000-50 Policy.
Necessary motor equipment, vehicles,

'aircraft and watercraft shall be
provided, maintained and utilized in
support of DOE programs in the most
practical and economical manner
consistent with program requirements.
safety considerations, fuel economy and
applicable laivs and regulations.

Subpart 109-38.0-Definition of Terms

§109-38.001 Definitions.
As used in this Part the following

definitions apply.
(a) "Motor equipment" means any

item of equipment which is self-
propelled or drawn by mechanical

power, including motor vehicles,
motorcycles and scooters, construction
and maintenance equipment, materials
handling equipment, aircraft and
watercraft

(b) "Motor vehicle" means any
equipment self-propelled or drawn by
mechanical power, designed to be
operated principally on the highways in
the transportation of property or
passengers. This includes both
motorcycles and motor scooters.

(c) A "replacement off-set" is an
authorization to one DOE field
organization to acquire a new passenger
motor vehicle to replace an old
passenger motor vehicle which has
become excess to another DOE field
organization. The transaction does not
require the physical transfer of the
excess vehicle, but is limited to a
documentary transfer.

(d) "Special purpose vehicles" have
limited but essential missions. They are
not generally used to carry passengers,
freight or other materials. Trucks with
permanently mounted equipment, (such
as fire trucks, special tank trucks,
wreckers and trucks with compressors
or generators in fixed mounting on the
body), maybe classified as special
purpose trucks. Vehicles other than
sedans and station wagons which are to
be used only during a defined or
specified contingency, such as
evacuation or other similar emergency,
may also be classified as special
purpose vehicles. For reporting purposes
within DOE, motorcycles and motor
scooters will also be reported as special
purpose vehicles.

(e) "Experimental vehicles" are those
acquired solely for testing and research
purposes or otherwise designated for
experimental purposes. Such vehicles
are to be the object of testing and
research as differentiated from those
used as vehicular support to testing and
research. Experimental vehicles are not
to be used for passenger carrying
services, and they are not subject to
statutory price limitations or to
authorization limitations.

Subpart 109-38.1-Reporting Motor
Vehicle Data

§109-38.1001-50 Reporting DOE motor
vehicle data.

(a) Organizations operating DOE-
owned and/or commercially term leased
(60 continuous days or more) motor
vehicles shall provide one copy of the
following reports to the Property and
Equipment Management Division (MA-
422) by October 31 of each year.

(1) DOE Report of Motor Vehicle Data.
(2) DOE Report of Truck Data.

(b) Copies of the report forms maybe
obtained by contacting the Property and
Equipement Division.

§109-38.102-2-50 Reporting DOE
domestic and foreign vehicles.

Separate forms shall be prepared for
vehicles located: (a) In the United
States, including territories and
possessions, and (b) in a foreign
country.

Subpart 109-38.2-RegIstration and
Inspection

§109-38.202-50 Registration In foreign
countries.

Motor vehicles used in foreign
countries are to be registered and carry
license tags in accordance with the
existing motor vehicle regulations of the
country concerned.
§ 109-38.202-51 Shipmenttoforeign
countries.

(a) When motor vehicles are being
shipped for use in a foreign country, the
desk officer or individual handling the
affairs pertaining to the country in the
Department of State shall be contacted
before shipment is made for information
concerning the licensing and shipping of
the vehicle

(b) The person responsible for, and
expected to use, a motor vehicle in a
foreign country shall make inquiry at the
United States Embassy, Legation, or
Consulate concerning the regulations
that apply to registration, licensing, and
operation of motor vehicles and shall be
guided accordingly.
Subpart 109-38.3--Official U.S.
Government Tags

§ 109-38.302 Records.

(a) The Property and Equipment
Management Division (MA-422) assigns
"blocks" of U.S. Government license tag
numbers to DOE organizations and
maintains a current record of such
assignments. Additional "blochs" will
be assigned upon requesL

(b) Each Departmental organization
shall maintain a current record of
individual assignments of license tags to
the motor vehicles under its jurisdiction
as required by FPMR § 101-38.302.
§109-38.303 Procurement.

The procedures for acquiring official
Government license tags by DOE
organizations are covered in DEAR
908.7101-7.

§ 103-38.30:-50 Security.
Unissued license tags shall be stored

in a locked drawer, cabinet or storage
area with restricted access to prevent
possible fraud or misuse.
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§ 10a-38.305-51 Lost or stolen license
tags.

Fleet managers, upon receipt of
information on lost or stolen
Government license tags, should
promptly report the loss to the local
DOE security office and local law
enforcement authorities. Lost or stolen
Interagency Motor Pool Vehicle license
tags should be reported to the applicable
General Services Administration motor
pool manager. District of Columbia or
state license tags which are lost or
stolen should be reported to the District
of Columbia, Department of
Transportation, or the appropriate state
agency.

Subpart 109-38.4-Official Legend and
Agency Identification

§ 109-38.404 Procurement of
decalcomanlas.

The official legend and agency
identification for DOE shall be of
elastomeric pigmented film type
decalcomania which are currently
available in black (DOE From 1530.1)
and white (DOE Form 1530.2). These
forms shall be requisitioned from the
Logistics Management Division (MA-
235] using DOE Form 4250.2,
"Requisition for Supplies, Equipment or
Services", a local supply request form or
a memorandum.

§ 109-38.404-50 Security of decals.
Unissued decals shall be stored in a

locker drawer, cabinet or storage area
with restricted access to prevent
possible fraud or misused.

Subpart 109-38.6-Exemptions From
Use of Official U.S. Government Tags
and Other Identification

§ 109-33.602 Unlimited exemptions.
(e) Exemptions from the requirement

for the display of Federal license tags
and other official identification may be
approved by heads of field offices and
the Director of Administration for motor
vehicles under their cognizance which
are used in the conduct of security
operations or in the enforcement of
security regulations of DOE.
§109-38.602-50 Addiional Department of
Energy exemptions.

The requirements for the display of
Federal license tags and other
identification do not apply to motor
vehicles used in foreign countries, Trust
Territories, or the Pacific Test Areas
(see FPMR § § 101-38.202 and 109-
38.202-50).
§ 109-38.605 Additonal exemptions.

(a) Requests made pursuanf to FPMR
§ 101-38.605 for exemption from the

requirement for displaying U.S.
Government tags and other
identification on motor vehicles which
are not within the criteria in FPMR
§ 101-38.602 shall be submitted through
normal administrative channels to the
Property and Equipment Management
Division WMA-422). Each such request
shall describe the vehicle for which
exemption is sought, the nature of the
work on which it is used, and include a
certification to the effect that
conspicuous identification would
interfere with such use.

(b) The Property and Equipment
Management Division MA-422) shall be
notified promptly when the need for a
previously authorized exemption no
longer exists.

(c) Copies of certifications and
cancellation notices required to be
furnished to GSA pursuant to FPMR
§ 101-38.605 will be transmitted to GSA
by the Property and Equipment
Management Division.

§ 109-38.606 Approval of tag requests for
exempted vehicles in the District of
Colombla.

The Director of Administration is
designated as the DOE liaison
representative to approve requests for
regular District of Columbia license tags
for Headquarters motor vehicles
exempted from carrying U.S.
Government license tags and other
official identification, and furnishes
annually to the District of Columbia
Department of Motor Vehicles the name
and specimen signature of each
representative authorized to approve
such requests.
§ 109-38.607 Report of exempted motor.
vehicles.

The Director of Administration and
heads of field offices for their respective
organizations shall maintain records of
motor vehicles exempted from
displaying Federal license tags and
other identification which will permit
the submission of reports by the
Property and Equipment Management
Division upon request of GSA in
accordance with FPMR § 101-38.607.
The records shall contain a listing by
type of each exempted vehicle operated
during the previous fiscal year, giving
the information for each vehicle on hand
at the beginning of the year and each of
those newly authorized during the year,
including-

(a) By whom exemption was
authorized, by name and title of
authorizing official (including any
authorization by Headquarters and
GSA);

(b) Date exemption was authorized;

(c) Justification for exemptions and
limitations on uses of the exempted
vehicle;

(d) Date of discontinuance for any
exemption discontinued during the year,
and

(e) Probable duration of exemption for
vehicles continuing in use.

Subpart 109-38.7-Transfer of Title to
Government-Owned Mqotor Vehicles

§ 100-33.701 F.Mathods of transfer.

(c) The certificates and copies of
Certificate of Release of a Motor Vehicle
(SF's 97 and 97A) shall be numbered
consecutively by each DOE field and
Headquarters organization disposing of
motor vehicles,

§ 109-33.701-50 D!egalon of authority to
sign Standard Forms 07 and 97A.

(a) Heads of DOE field offices and the
Director of Administration may delegate
the authority to sign SF's 97 and 97A to
responsible DOE personnel under their
jurisdiction. The name of the officer
delegated to sign will be typed on the
certificate in addition to the signature inink<.

(b) All DOE field and Headquarters
orgkanizationss'shall establish proper
controls to prevent blank copies of SF's
97 and 97A from being obtained by
unauthorized persons.
Subpart 109-38.9-PMotor Vehicle
Replacement Standards

§ 109-38.900-50 Policy.
It is the policy of DOE to continue In

service motor vehicles which meet
prescribed replacement standards, but
which are in usable and workable
condition, provided that-

(a) A continued need exists for the
vehicle;

(b) The vehicle can be operated safely
and dependably without excessive
repair and maintenance costs. Normally,
when any single repair job exceeds 25
percent of the estimated current market
value of a vehicle, consideration should
be given to replacement in lieu of repair
and retention;

(c) Repair parts are readily
obtainable; and

(d) Retention will not substantially
reduce the exchange/sale value of the
vehicle.

§ 109-38.907 Fleets.

The replacement limitations cited In
FPMR § 101-38.907 are applicable to
each of DOE's field organizations and
may not be exceeded.
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§ 109-38.908 Exception.

Motor vehicles may be replaced
without regard to the replacement
standards in FPMR § 101-38.9 only after
certification by the appropriate head of
the field or Headquarters orgaization
that a vehicle is beyond economical
repair due to accident damage or wear
caused by abnormal operating
conditions.

§ 109-38.908-50 Prompt disposal of
replaced passengpr vehicles.

Because of the limitation on the total
number of passenger vehicles which
DOE may own, replaced passenger
vehicles shall be removed from service
and disposed of prior to or as soon as
practicable after delivery of the
replacement equipment to avoid
concurrent operation of both vehicles.
Because of disposal problems, there may
be occasions where quick disposal of
the old equipment may not be feasible
or advantageous to the Government,
e.g., it may be determined that there is
an insufficient number for economical
sale, or that sale would bring
substantially better prices at a later date
because of seasonal effects on sale
prides. Under such circumstances,
temporary retention of the replaced
passenger vehicle may be justified.
However, such retention may not be
used as justification for concurrent
operation of the new and replaced
vehicles.

Subpart 109-38.10-Scheduled

r.aintenance of r.lotor Vehicles

§ 109-38.1003-50 DOE guidelines. -

(a) Whenever practicable, existing
Government service facilities shall be
consolidated, or commercial services
shall be utilized, to reduce to a minimum
the maintenance facilities and
equipment, supplies, parts, stocks and
overhead costs.

(b] Maintenance also shall be geared
to a planned replacement program.
Individual vehicle maintenance record
files shall be kept and made readily
available to appropriate maintenance
personnel to provide historical records
of past repairs, as a control against
unnecessary repairs and excessive
maintenance, and as an aid in
determining the most economical time
for replacement.

(c) One-time maintenance and repair
limitations shall be established by heads
of field offices. To exceed repair
limitations, approval from heads of field
offices is required, particularly as the
time of replacement approaches.

(d) Adequate maintenance schedules
shall be provided to accomplish the

following objectives in the most
economical manner.

(1) To maintain equipment in safe and
economical operating condition.

(2) To prevent equipment failures
resulting in program delays and
excessive downtime.

(3) To prevent premature wear and
deterioration.

(4] To prevent undue depreciation.
(5) To conserve materials and

manpower.
(e] Warranties.
(1) Special attention shall be devoted

to the warranty on each motor vehicle to
ensure that maximum benefits are
realized. A system should be
established to assure that defective
materiails and worlmanship on vehicles
under warranty are corrected under the
terms of the warranty to avoid
maintenance and repair of such vehicles
at Government expense.

(2) When motor vehicles are
maintained in Government shops in
isolated locations that are distant from
franchised dealer shops, or when it is
not practical to return the vehicles to a
dealer, billback agreement shall be
sought from manufacturers to permit
warranty work to be performed in
Government shops on a reimbursable
basis.

Subpart 109-38.12-Preparation and
Control of Standard Form 149, U.S.
Government Vationl Credit Card

§ 1c9-33.1200 Gcncrzl.
FPIR § 101-26.405 authorizes the use

of Standard Form 149, U.S. Government
National Credit Card for Federal
agencies for obtaining service station
deliveries and services. The use of the
SF-149 by each field organization or by
Headquarters is optional. When a field
organization elects to use the form, it
shall be used on a field organization
basis.

§ 109-38.1201 Billing Code.
DOE organizations shall request the

assignment of billing address code
numbers from the Property and
Equipment Management Division (MA-
422). Following the assignment, DOE
organizations shall submit orders for
issuance of national credit cards in
accordance with FPMR § 101-20.403-5
and the current Federal Supply Schedule
FSC Group 75, Part VII. The billing code
consists of the following:

(a)(1) The first three digits of the 10-
digit billing code embossed on national
credit cards in use by DOE will always
be 000.

(2) The fourth digit may be used by
DOE organizations and contractors to
designate the vehicle class or provide

additional billing code numerals. If not
used for either of these purposes, zero
will be used.

(3) The fifth and sixth digits will be
"89", the agency code assigned to DOE.

(4) The seventh, eighth, and ninth
digits indicate the billing address code
number.

§ 109-33.1202 AdmInLirttivo control of
credit cards.

(a) The head of each organization
using credit cards shall be respofisible
for establishing procedures to provide
for the administrative control of credit
cards in accordance with the guidelines
set forth in FMR Part § 101-38.1202.

§ 103-38.1202-50 Additlon:t control of
crcdit cards.

(a) All vehicle operators should be
provided with appropriate instructions
regarding the use and protection of
credit cards against theft and misuse.

(b) In the event an SF-149 is lost or
stolen, reasonable precautions shall be
taken to minimize the opportunity of
purchases being made by unauthorized
persons. In addition to the written
notification required in FMR § 101-
38.1202(b)(1), the paydng office shall be
promptly notified of the loss or theft and
to be on the alert for any unauthorized
bills.

Subpart 109-33.13-Energy
ConzorvatIon In otor VehIcl3
.Tnagement

§ 102-38.1204 Mandatory provA!ons
affcctino the cequIstlon and u= of all
motor vohlcic3.

(c) The use of motor vehicles for
official purposes within DOE is
governed by the provisions of DOE
Subpart 109-38.54.

(d) All requirements for term rentals
or leases of sedans, station wagons or
light truchs under 8.500 pounds gross
vehicle weight shall be submitted to the
Property and Equipment Management
Division (MA-422] in accordance with
§ § 103-28.1303-50,103-38.1307 and
DEAR 903.1170.

§ 10-33.1304-59 Soelctlon of type of
motor vehIc!es.

(a) All vehicles acquired for use.
whether by buy, hire, lease, forfeiture or
transfer from another agency. shall be
limited to the minimum body and engine
size, and to crly that operational
equipment (if any) necessary to fulfill
programmatic needs.

(b) The least expensive unit overall
should be used. considering both
acquisition and operating costs for units
to be bought, and rental rates for rented
or leased units.
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(c) Dual-purpose vehicles capable of
hauling both personnel and light cargo
shall be used whenever appropriate to
avoid the need for two vehicles when
one can serve both purposes. However,
truck-type or van vehicles shall not be
acquired for passenger use merely to
avoid limitations on the number of
passenger vehicles which may be
acquired.

(d) Motor scooters and motorcycles in
place of higher cost motor vehicles can
be used advantageously for certain
applications within plant areas, such as
mail and messenger service and small
parts and tool delivery. Their advantage,
however, should be weighed carefully
from the standpoint of overall economy
(comparison with cost for other types of
motor vehicles) and increased safety
hazards, particularly when mingled with
other motor vehicle traffic.
a (e) Electric vehicles may be used

advantageously for certain applications.
The use of these vehicles is encouraged
wherever it is feasible to use them to
further the goal of fuel conservation.

§ 109-38.1305 Mandatory provisions
affecting the acquisition, use, and
replacement of passenger automobiles.

In accordance with FPMR § 101-
38.1305, all requests to acquire
passenger automobiles larger than class
1A, 1B or II shall be forwarded with
justifications through normal
administrative channels to the Property
and Equipment Management Division
(MA-422) for certification to GSA.
§ 109-38.1306 Acquisition of fuel-efficient
passenger automobiles.

(a) Organizations conducting motor
vehicle operations shall forward
annually (on or before December 1) to
the Property and Equipment
Management Division (MA-422) a plan
for acquisition of passenger motor
vehicles for the next fiscal year. This
plan shall conform to the fuel efficiency
standards for motor vehicles for the
applicable fiscal year, as established by
Executive Order 12375 and as
implemented by GSA and current DOE
directives. Additional guidance for the
preparation of the plan will be issued by
the Property and Equipment
Management Division (MA-422) as
required. This organization shall also
review each submission for
conformance with established fuel
efficiency standards and shall develop
and forward to GSA the Departmental
consolidated annual motor vehicle
acquisition forecast.

§ 109-38.1306-50 Certification of fuel-
efficient passenger automobile
acquisitions.

(a) Requisitions for the buying of
passenger motor vehicles shall be
forwarded to the Property and
Equipment Management Division (MA-
422) for review, certification and
submission to GSA.

(b) Proposals/ requests for
commercially leased passenger
automobiles, for a period of 60
continuous days or more, shall be
forwarded to the Property and
Equipment Management Division (MA-
422) for review and certification prior to
entering into an agreement to lease to
insure compliance with Executive Order
12375 as implemented by GSA.
§ 109-38.1307 Acquisition of fuel-efficient
light trucks.

In accordance with FPMR § 101-
38.1307 and Executive Order 12375, the
requirements of § § 109-38.1300 and 109-
38.1306-50 also apply to the acquisition

*of any truck under 8,000 pounds gross
vehicle weight and covered by Federal
Standards 292 and 307.

§ 109-38.1350 Conservation of motor
vehicle fuels.

In furtherance of energy conservation
objectives, each organization within
DOE shall establish prograins which will
ensure achievement of the reduced
motor vehicle fuel consumption
objectives. The following actions shall
be adopted to achieve the conservation
goals of reduced motor vehicle fuel
consumption:

(a) Do not idle engine for long periods
of time.

(b) Reduce motor vehicle travel to the
maximum extent practicable without
jeopardizing essential business.

(c) Use the smallest vehicle that is
feasible for the job.

(d) Maintain tire pressure to tire
manufacturer's recommendations. Check
pressure at least once each week.

(e) Give wide publicity on proper
driving techniques as prescribed by
GSA to conserve fuels and require that
all drivers diligently follow them.

(f) Limit speed to the National Speed
Limit.

(g) Ensure proper maintenance and
servicing procedures, such as tuneups, in
accordance with the manufacturer's
latest specifications.

Subpart 109-38.50-Utlizatlon of
Motor Vehicles

§ 109-38.5000 General.
It is DOE policy to keep the number of

motor vehicles at the minimum needed
to satisfy program requirements. To
assure attainment of this goal,

continuing attention shall be given to
developing and implementing controls
and practices which will help achieve
the most practical and economical
utilization of vehicles.

§ 109-38,5001 Utilization controls and
practices.

Controls and practices to be used by
DOE organizations and contractors for
achieving maximum economical
utilization of motor vehicles shall
include, but not be limited to-

(a) The maximum use of equipment
pooling arrangements, taxicabs, shuttle
buses, or other common service
arrangements;

(b) The minimum, practicable
assignment of equipment to individuals,
groups or specific organizational
components with periodic documented
reviews of such assignments to
determine if underutilization exists and
whether reassignment is necessary,

(c) Frequent review of vehicle
utilization statistics by appropriate
levels of management, with prompt
reassignment and/or disposal action
performed as required;

(d) The careful selection of equipment
types to permit the maximum
appropriate use of multi-purpose
equipment;

(e) The rotation of equipment between
high and low mileage assignments
where practicable to maintain the fleet
in the best overall replacement age and
mileage balance and operating economy:
and

(f) The maintenance of individual
equipment use records, such as trip
tickets or vehicle logs, showing
sufficiently detailed information to
evaluate appropriateness of assignment
and adequacy of use being made. If one-
time use is involved, such as
assignments from motor pools, the
individual's trip records must, as a
minimum, identify the vehicle and show
the name of the operator, dates,
destination, time of departure and
return, and mileage.

§ 109-38.5002 Use objectives for motor
vehicles.

The following use goals are
established for DOE as average
objectives:

(a) Sedans and station wagons-3,000
miles per quarter or 12,000 miles per
year.

(b) Light trucks and general purpose
vehicles, one ton and under (less than
12,500 GVW)-10,000 miles per year.

(c) Mediiun trucks and general
purpose vehicles, 11/2 ton through 21/2
ton (12,500 to 16,999 GVW)-7,500 miles,
per year.
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(d] Heavy trucks and general purpose
vehicles, three ton and over (17,000
GVW and over)-7,500 miles per year.

(e) Truck txactors-10,000 miles per
year.

(f) All-wheel-drive vehicles-7,500
miles per year.

(g) Other motor vehicles-No average
use goals for other trucks, ambulances,
buses, and special purpose vehicles are
established. The use of such equipment
shall be reviewed and necessary action
taken to ensure that the equipment is
fully utilized or declared excess to the
Department's needs. -

§ 109-38.5003 Application of use goals.
Individual motor vehicle utilization

cannot always be measured or
evaluated strictly on the basis of miles
operated or against any Department-
wide mileage standard. Other measures
of use -ill need to be considered.
Accordingly, as an aid in achieving -
maximum feasible utilization, local use
objectives which represent practical
units of measurement for vehicle
utilization and for planning and
evaluating future vehicle requirements
must be established. Such objectives
should generally be initiated by the
organization involved and reviewed and
adjusted as appropriate, but not less
often than annually. The objectives will
take into consideration past
performance, future requirements and
special operating conditions, and should
be consistent with the justifications
used to obtain vehicles authorizations.
Both Department-wide and local use
objectives should be applied in such a
manner that their application does not
stimulate vehicle use for the purpose of
meeting the objective. The ultimate
standard against vehicle use must be
measured is that the minimum number
of vehicles will be retained to satisfy
program requirements.

Subpart 109-38.51-Acquisition of

M.Iotor Vehicles

§ 109-38.5100 General requirements.
The acquigition of motor vehicles

shall be limited to the minimum number
needed to adequately serve program
requirements and satisfy the intent of
Congress. Any additions to the fleet
must be fully justified and the
justification shall include substantiation
that the intent of 109-38.000-50 and 109-
38.50 are satisfied.

§ 10-38.5101 Authority required for
acquisition or hire of passenger motor
vehicles.-

(a) In accordance with 31 U.S.C. 1343,
authority for the buying, leasing, or hire
of passenger motor vehicles is contained
in the annual appropriation act for DOE.

(b) The acquisition of passenger motor
vehicles by transfer from another
Government agency shall be considered
as an addition to the DOE passenger
motor fleet.

(c) Passenger motor vehicles may not
be bought or acquired by transfer or
loan unless they are-

(1) Specifically authorized by the
Director of Procurement and Assistance
Management, pursuant to the
appropriation concerned or other law;

(2] Acquired from excess for
upgrading or replacement purposes and
an equal number of replaced vehicles
are reported for disposal as excess
within 30 days; or

(3) For temporary emergency needs
not in excess of three months in lieu of
commercial rentals.

(4) For temporary emergency needs
over three months and approved by the
Director of Procurement and Assistance
Management.

§ 109-38.5102 Passenger motor vehicle
allocations.

(a] To assure that DOE acquisitions
do not exceed the number of passenger
motor vehicles authorized to be
acquired in any fiscal year, the Director
of Procurement and Assistance
Management shall allocate to and
inform the field organizations of the
number of passenger motor vehicles
which may be acquired each fiscal year.
These allocations and the statutory cost
limitations shall not be exceeded.

(b] In order that unused allocations to
acquire passenger motor vehicles may
be reassigned within the Department,
the organizations concerned shall notify
the-Property and Pquipment
Management Division (MA-422) when
allocations will not be used. Such
notification shall be submitted as soon
as possible but not later than June 15 of
each year.

(c) Passenger motor vehicles acquired
from excess to meet temporary
emergency needs for longer than three
months shall be charged against the
number authorized for purchase unless
otherwise approved by the Director of
Procurement and Assistance
Management (See Comp. Gen. Decision.
B-154282 dated October 15.19866].

(d) In order that passenger vehicles no
longer needed by one field organization
may be used by another, either by actual
transfer for continued use or as
replacement off-sets, they shall be
reported to the Property and Equipment
Management Division (MA-422] prior to
any disposal action so that such use can
be properly coordinated within DOE.

§ 103-38.5103 Acquisition.
(a) Policies and procedures for the

procurement of new motor vehicles,
including provisions for the acquisition
of additional systems, and equipment
for sedans and station wagons, are set
forth in FPMR 101-25.304 and 101-26.5
and DEAR 903.7101.

(b) Policies and procedures for the
leasing of motor vehicles are set forth in
FPMR § 101-39.601 and DEAR 903.11.
The Director of Administration and
heads of field offices for their respective
organizations are responsible for
certifying that leased passenger vehicles
larger than type II (compact] are
essential to the mission of the
organization concerned.

Subpart 109-38.52-Aircraft

§10-38.5200 Scopoofsubpart.

This subpart establishes basic policies
and procedures that apply to the
management of aircraft and aircraft
services, excluding aircraft ormed and
operated by other Federal activities for
DOE.

§ 109-38.5201 Daflnitions.

As used in this subpart the following
definitions apply:

(a] "Aircraft" means a device that is
used or intended to be used for flight in
the air, including: heavier than air, and
lighter than air and ultra-light aircraft,
gliders, helicopters, rigid and nonrigid
airships, and balloons.

(b) "Chartered aircraft" are aircraft
rented or hired on an intermittent basis,
with or without the services of a pilot or
other operating aircrew members.

(c) "Leased aircraft" are aircraft
obtained on a contractual basis, for a
stipulated time interval, as distinguished
from intermittent charter or short-term
rental.

(d) "Military aircraft" are aircraft on
loan from the Department of Defense
(DOD).

(e) "Pilot" is an individual possessing
the required FAA credentials and
meeting the qualification requirements
and other criteria as required by the
employing organization.

(0) "Part-time pilot" is one who is
employed specifically to operate aircraft
on a "when-needed" basis.

§ 109-38.5202 GeneraL

Department-wide policies, standards,
guidelines and-procedures for
management of aircraft and aviation
services, necessary staff assistance, and
general liaison with other Federal
agencies are provided by the Director of
Procurement and Assistance
Management. Heads of field offices
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must ensure that management, revrew,
approval and accounting procedures
and systems are implemented to comply
with the requirements of OMB Circular
A-126, "Improving the Management and
Use of Government Aircraft."

§ 109-38.5203 Aircraft safety.
(a) Policy development and general

overview of aircraft safety in
Departmental operations is exercised by
the Assistant Secretary for Policy,
Safety and Environment.

(b) Aviation operations and aircraft
safety standards, criteria and
procedures for DOE aviation operations
are established by the Assistant
Secretary for Policy, Safety and
Environment. Heads of field offices may
establish higher safety standards,
criteria and procedures when they have
determined that it is necessary to assure
the safety of specific operations under
their jurisdiction.

§ 109-38.5204 Pilot responsibility and
authority.

(a) It shall be the responsibility of the
pilot to be aware of, and conform to,
Federal Aviation Regulations and other
requirements of the Federal Aviation
Administration (FFA), Department
policies and field organization
directives, and the regulations and
directives of other applicable authority,
including those relating to use for
official purposes only.

(b) The pilot is responsible for
ensuring that all necessary maintenance,
repairs and FAA inspections are
accomplished and for determining that
the aircraft is airworthy.

(c] The pilot is at all times responsible
for the safe operation of his aircraft and
for 1he safety of his crew and
passengers. Insofar as the loading of the
aircraft, weather, mechanical, and other
safety conditions are concerned, the
pilot shall have final authority for
determining whether a particular flight
shall be continued or terminated and
how it shall be made.

§ 109-38.5205 Authority required for the
acquisition, hire, or borrowing of aircraft.
§ 109-38.5205-1 Statute.

(a) In accordance with 31 USC
1343(d), authority for the buying, leasing,
or hire of aircraft is contained in the
annual appropriation act for DOE.

(b) The acquisition of aircraft by
transfer from another Government
agency shall be considered as an
addition to the DOE aircraft fleet.

(c) Aircraft may not be bought, leased,
or acquired by transfer or loan unless
they are-

(1] Specifically authorized by the
Director of Procurement and Assistance'

Management, pursuant to the
appropriations concerned or other laws
(except for temporary rentals or loans of
30 days or less];

(2) Temporary rental or loans (30 days
or less] approved by the head of the
field office; or

(3] Acquiredlfrom Government excess
for upgrading or replacement purposes,
provided: (i) That such acquisition is
without reimbursement, (ii) that the
aircraft can be certified as "airworthy
without extensive or costly
modification, and (iII) that an equal
number of aircraft is reported for
disposal as excess within 30 days after
delivery of the replacement aircraft.

§ 109-38.5206 Aircraft authorization.
(a) To assure that acquisitions do not

exceed the number of aircraft authorized
to be acquired in any fiscal year, the
Director of Procurement and Assistance
Management shall inform DOE field
organizations each fiscal year of the
number of aircraft which may be
acquired. These authorizations shall not
be exceeded.

(b) The acquisition of specific aircraft
by type shall be coordinated with the
Office of Operational Safety (PE-242) to
assure that the selected aircraft type can
perform the mission requirements safely
and meet all applicable safety
standards.

§ 109-38.5207 Management responsibility.
The head of each field organization

having an aircraft operation shall
establish procedures to ensure-

(a] That the acquisition of aircraft,
including military aircraft, is centrally
controlled to ensure that authorizations
are not exceeded;

(b,) Because of the statutory
limitations on th, number of aircraft
which DOE may acquire, replaced
aircraft must be removed from service
and disposed of prior to or as soon as
practicable after delivery of the
replacement equipment to avoid
concurrent operation of both aircraft.

(c) That each aircraft is equipped with
the appropriate avionics and
accessories required by its FAA type
certification or military department's
operators manual for the type of flight
intended. Life jackets shall be provided
and readily available for all occupants
of aircraft or extended overwater flights
as defined in Federal Aviation
Regulation 1.1. Aircraft on flights into
isolated areas shall be equipped with
emergency rations and appropriate
survival gear;

(d] Conformance with FAA
requirements for the registration,
certification, maintenance, and

operation of aircraft, engines, and
component equipment;

(e) Selection of qualified pilots and
crew members and the maintenance of
pilot and crew competence
commensurate with job requirements

(f) Establishment of dispatching and
tracking procedures or other controls
that will assure knowledge of aircraft
location when operating in areas where
flight plan service is not available;

(g) Overall safe, efficient, and
economical operation, maintenance,
utilization, and replacement of aircraft;

(h] That pooling is used as necessary
to obtain maximum utilization

(i] That contract or charter pilots are
duly certified to meet all requirements
and regulations established by the FAA
for the particular aircraft

(j) That chartered, leased, or rentcd
aircraft are operated and maintained In
compliance with all rules, regulations,
and minimum standards of the FAA;

(k) That any charter, rental or hire of
aircraft and operators shall meet the
requirements of 14 CFR 135; and

(1) That DOE-owned, -leased, and
borrowed aircraft are used for official
purposes only and that all flight and
operational personnel, including the
pilots, are aware of the provisions of
§ 109-38.54.

§ 109-38.5203 Roalstration and
Identification.

(a) Department-owned aircraft shall
be registered with the FAA. The
certificate of registration shall be
displayed in the aircraft in accordance
with FAA requirements. A similar
requirement shall be included in any
arrangement for the charter, rent, hire,
loan or lease of aircraft.

(b) All aircraft shall display markings
as required by the Federal Aviation
Regulations for registered aircraft of the
United States.

§ 109-38.5209 Alrworthinca.
With the exception of public use

aircraft being operated under special
regulations of the FAA, all aircraft shall
be required to have a currently effective
FAA Airworthiness Certificate
appropriate to the proposed usage, This
certificate shall be displayed In the
aircraft. Exceptions to this requirement
are: (a) Uncertified aircraft may be
ferried with minimum crew when there
is a written determination by the head
of the field office or his designee that the
aircraft is safe for flight, and (b) aircraft
obtained by transfer from the
Department of Defense or the U.S. Coast
Guard may be ferried incident to such
transfer when the aircraft has been
released as airworthy for flight.

11 M. M- - -
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§ 109-38.5210 Maintenance.
As a minimum, all aircraft, aircraft

engines, propellers, accessories, and
equipment shall be maintained and
serviced in accordance with FAA
requirements for air carrier ahd non-air
carrier aircraft, as appropriate, and the
instructions of the manufacturer. All
repairs and alterations shall be
performed and approved in accordance
with applicable FAA or military
standards and requirements. Preventive
maintenance inspections shall be made
of the airframe, engine, and accessory
equipment in conformance with the
equipment manufacturer's
recommendations and FAA or military
requirements, as applicable.

§ 109-38.5211 Operation. '

(a) Flight operations must comply with
the Federal Aviation Regulations, and
responsibility for such compliance rests
with the pilot of the aircraft (§ 109-
38.5204). Any special problem requiring
deviation from the regulations shall be
submitted through normal
administrative channels to the Assistant
Secretary for Policy, Safety and
Environment for review and possible
referral to the FAA for an appropriate
waiver. Such a waiver is required for all
fixed-wing aircraft engaged in low-level
flying, and any change of conditions
shall be reported to the responsible FAA
District Office.

(b] Flight plans are required for all
flights over isolated areas, and are also
required for flights under visual flight
rules (VFR) conditions except where the
flight is of a local nature. Where normal
flight plan channels are not available,
the procedures as stated in § 109-
38.5207(f) or other controls shall be
followed that will assure current
knowledge by resp6nsible DOE or DOE
contractor personnel of the aircraft's
operating plan and of its arrival at
destination. I

(c) Aircraft, engines, and equipment
shall be operated within the operating
limits prescribed by the-manufacturer.

(d) Adequate preflight and in-flight
check lists shall be provided to, and
used by, all pilots. A visual preflight
inspection shall be made by the pilot
before each takeoff, and any deficiency
which might affect the safety of the
flight shall be corrected before takeoff.

(e) All flights shall be planned and
conducted so that the aircraft will arrive
over its destination with a fuel reserve
sufficient to reach a planned alternate
destination. Flights conducted under
FAA Instrument Flight Rules shall be
required to conform to FAA fuel-time
minimum requirements, or better.

§ 109-38.5"12 Records.
As a minimum, flight, aircraft, and

engine logs shall be maintained in
accordance with FAA requirements, and
records of operations, maintenance, and
costs shall be maintained as required for
management budgetary and reporting
purposes. Heads of field offices shall
establish requirements for other records
needed.

§ 109-38.5213 Reports.
(a) Organizations operating aircraft

shall complete a DOE Form 4450.1,
Aircraft Cost and Operations Report, for
each DOE-owned, -leased, (over 30
days) or borrowed aircraft operated
during the fiscal year. The completed
forms shall be submitted to the Property
and Equipment Management Division
(MA-,422) by December 31 of each year,
or upon receipt or disposal of individual
aircraft.
(b) Reports shall be submitted as

required by the Federal Aviation
Administration, the National
Transportation Safety Board, the
General Services Administration, and
the Assistant Secretary for Policy,
Safety and Environment. Heads of field
offices shall establish the requirements
for other reports that may be needed for
management or other purposes.

(c) All accidents involving aircraft
shall be reported promptly to the
National Transportation Safety Board,
the Federal Aviation Administration as
required, the head of the field
organization concerned and the
Assistant Secretary for Policy. Safety
and Environment.

Subpart 109-38.53-Vatercraft

§ 109-38.5300 Scope of subpart.
This subpart establishes basic policies

and procedures that apply to the
management of all watercraft operated
by DOE organizations and contractors.
The policies and procedures set forth
herein are minimal, and the head of
each Departmental organization
operating watercraft shall issue such
supplemental instructions as may be
needed to ensure the effective and
efficient management of watercraft.

§ 109-38.5301 Definitions.
As used in this subpart the following

definitions apply:
(a) "Watercraft" means any vessel

used to transport persons or material on
water.

(b) "Qualified Operator" means any
person who has exhibited skill in
handling watercraft, lmowledge of
"Rules of the Road," and other basic
watercraft knowledge necessary for safe
and efficient operation.

(c) "Rules of the Road" means laws
which govern the operation of
watercraft on: (1] Great Lakes, (2)
western rivers, (3) Inland. and (4)
International Waters.

§ 109-38.5302 GeneraL
Departmental-wide policies.

standards, guidelines and procedures for
management of watercraft are
establishej by the Director of
Procurement and Assistance
Management.

§ 109-33.5303 Watercraft smfety.
Policy development and general

overview of watercraft safety in
Departmental operations is exercised by
the Assistant Secretary for Policy
Safety and Environment.

§ 109-38.5304 Watercraft operations.
(a) No person may operate a

watercraft on a waterway until skill of
operation, knowledge of ruleg of the
road, and basic watercraft knowledge
have been exhibited to the head of the
field office. The US. Coast Guard
Auxiliary (USCG). American Red Cross
and U.S. Power Squadrons teach public
courses in some locations which are
applicable to small boat operations
(non-commercial watercraft up to 65'
overall length].

(b) Before a watercraft is put
underway, the operator shall check the
vessel to ensure that the necessary
equipment, including personal flotation
devices and lights, as required by laws
applicable to the area of operation, are
present, properly stowed and in proper
worlding order. Optional equipment
recommended by USCG or other
competent authority shall also be
included when determined to be
necessary by the responsible field office.

(c) Operators shall comply with all
applicable Federal, state and local laws
pertaining to the operation of watercraft.
Where no state boating law exists, the
reqtuirements of the Federal Boating Act
of 1958, as amended, shall apply.

(d) Operators shall not use watercraft
or carry passengers ex.cept in the
performance of official Departmental
assignments.

§ 109-38.5305 Watcrcraft identification
and numbcrs.

(a) Watercraft in the custody of DOE
or DOE contractors shall display
identifying numbers, whether issued by
the U.S. Coast Guard, state or local field
office. T'he numbers wil be in addition
to Departmental property control or
other identification. Numbers shall be in
block form affixed to the bow section.
on both sides. Numbers and/or letters
shall read from left to right in
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contrasting color to background not less
than three (3) inches in height. When a
watercraft is not registered by either the
U.S. Coast Guard or state, the field
organization shall assign and alpha-
numeric designation, which will reflect
Departmental and field office issue.
Example-DOE-4560-SR. (Note: Some
states specify the arrangement of
numbers and letters which shall be used
by Federal small boats home posted in
the state's waters. Compliance with
such a requirement is appropriate.)

(b) DOE is not required to have DOE-
owned watercraft inspected and
registered by the U.S. Coast Guard, but
these services may be provided upon
request.

§ 109-3a.5306 Display of flags and seal.
Watercraft with overall length of

twenty 20) feet or more, except barges,
shall display the U.S. Ensign (National
Flag). The display of the Departmental
flag is cptional. Location and times of
display of fla.-s shall be in accordance
with accepted practice. A facsimile of
the Dep&rtmental sealmay also be
displayed. When'the zeal is used it shall
be placed on the superstructure in a
prominent place and a size appropriate
to the superstructure; except that if there
is no superstructure, the seal shall be
placed above the water line in the
midship section of watercraft.
Subpart 109 -38.54-Official Use of
Motor Vehicles and Aircraft

§ 109-38.5400 Scope of subpart.
This subpart supplements FPMR Part

101-38, implements the provisions of
statutes concerning the use of
Government-owned, -rented or -leased
motor vehicles and aircraft for official
purposes and prescribes policies and
procedures governing the use of such
vehicles and aircraft acquired for
official purposes.
§ 109-38.5401 Statutory requirement

(a) 31 U.S.C. 1344(a) provides that,
unless otherwise specifically provided,
no appropriation available for any
department shall be expended for the
maintenance, operation, and repair of
any Government-owned passenger
motor vehicle or aircraft not used
exclusively for official purposes. Official
purposes shall not normally include the
transportation of officers and employees
between their domiciles and places of
employment, except in cases of medical
officers on outpatient medical service,
and where officers and employees are
performing field work which makes such
transportation necessary and which has
been approved by the head of the
department concerned.

(b) In accordance with 31 U.S.C.
1349(b), any officer or employee of the
Government who willfully uses or
authorizes the use of any Government-
owned motor vehicle or aircraft or any
motor vehicle or aircraft leased by the
Government, for. other than official
purposes, shall be suspended from duty
by the head of the department

- concerned, without compensation, for
not less than one month and shall be
suspended for a longer-period or
summarily removed from office if
circumstances warrant.

(c) Under the provisions of 18 U.S.C.
641, any person who knowlingly misuses

" any Goverpment property (which
includes.Government motor vehicles) is
subject to criminal prosecution and,
upon conviction, to fines up to $10,000
and/or imprisonment for up to 10 years.

(d) In addition to the potential
administrative sanctions and criminal
prosecution cited above. 31 U.S.C. 1344
is interpreted to preclude reimbursement
to Government contractors for the
maintenance, operation or repair of
Government-owned, -rented, or -leased
passenger motor vehicles or aircraft
which are usedby contractor personnel
for other than official purposes.
§ 109-38.5402 Policy..

All Government-owned, -rented or -
leased motor vehicles and aircraft
operated by DOE and its contractors
shall be utilized for official purposes
only, and officers, employees and
contractors of the Department shall not
use or authroize others to use any
Government-owned, -rented or -leased
motor vehicle or aircraft for other than
official purposes. It should be "
understood that use of Government-
owned, -rented or -leased motor vehicles
between -an employee's domicile and
place of employment when adequately
justified may be authorized only as an
exceptional action but not as a routine
occurance.

§ 109-33.5403 Official purposes.
(a) The term "official purposes"

means-those purposes required to carry
out authorized programs, including
program work carried out under
contracts made pursuant to authority
vested in the Department. "Official
purpose" largely is a matter of
administrative discretion and
,determination based on the particular
facts of the case and the Government
interest in the proposed use of the
Government motor vehicle. It is the
responsibility of the person authorizing
or approving the use to examine the
circumstances surrounding such use and -

assure that the facts sufficiently justify a
conclusion df "official purpose."

(b) The term "field work" as used in
31 U.S.C. 1344a quoted above refers to
the nature of the work performance; It Is
not restricted to "field service!' as
distinguished from "Headquarters
service." -

§ 109.38.5404 Approval of authorizations.
(a) The Director of Administration

and heads of field offices for their
respective organizations may approve
the use of a Government-owned, -rented,
or-leased motor vehicle between a DOE
employee's domicile and place of
employment. This authority may be
redelegated but not below the chief
administrative officer level.

(b) Heads of field offices and
contracting officers shall require:

(1) Contracting officer approval for all
contractor authorizations over 10 days;

(2) That contractors prescribe and
issue, subject to approval by the head of
the field organization or contracting
officer, such local written guidelines
regarding the official use -of motor
vehicles or aircraft and the penalties for
unauthorized use as may be necessary
and appropriate for particular operating
situations; and

(3) That the use of Government.
owned, -rented, or -leased motor
-vehicles or aircraft by contractor
employees for transportation between
places of employment and domiciles,
including storage at or near such
domiciles, is justified in accordance
with § 109-38.5403, and that such
justifications, administrative
determinations, and authorizations for
such use and storage by contractor
employees are documented and
approved at appropriate supervisory
levels within the contractor's
organization and by the contracting
officer when required by § 109-
38.5404(b)(1).

(c) The approving official shall
determine whether the official duties of
the employees justify a conclusion of
official purpote in accordance with
§ 109-38.5403. All approvals and
supporting documentation shall be in
writing and retained for three calendar
years.

§ 109-38.5405 Duration of cuthorizatlons.
An authorization to use a motor

vehicle for transportation between a
domicile and place of employment shall
be limited to the period of actual need or
60 days, whichever is less. Requests for
renewals of such authorizations shall be
subject to the same justification and
document retention procedures as
original requests, and must also-indicate
what attempts were made during the

vyuor, u es
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original period to eliminate the necessity
for such-use.

§ 109-38.540, Use ofamotcr vehlc'.e!to
drive to residence at start of officiattravcl.

The use of a Government motor
vehicle by an officer or employee to
drive to his/her residence when it is in
the interest of the Government that the
employee start on official travel in the
vehicle from that point, rather than from
hisjher place of business, is not
regarded as prohibited by 31 USC
1344(a), (25. Camp. Gen. 844) or by
Departmental policy.

§ 109-38.5407 Use of Government-owned
or Government-furnished motor veh!cle3 In
travel status.

The use of Government-owned or
Government-furnished motor vehicles
by Government employees while in
travel is governed by the Federal Travel
Regulations (FIR 1-2.6al and Chapter
I-3 of DOE Order 1500.2 (DOE Travel
Policy and Procedures Manual).

§ 109-38.5408 Use of Government-owned
or-leased bus systems.

The provisions of this subpart do not
affect passenger use of Government-
owned or -leased. bus systems
(regardless of type of vehicle used in
such system) established under the
provisions of section 161e of the Atomic
Energy Act of 1954. as amended (42
U.S.C. 2201e).

§ 109-38.5409 Use of Government motor
vehicles in emergencies.

Inlimiting the use of Government
motor vehicles to official purposes, it is
not intended to preclude their use in
emergencies threatening loss of life or
property (see § 109-L5102). Such use
shall be documented.

§ 109g-3E.54I0" Use of motor vehrcles by
the PostServic. "

(al Section 411 of the Postal
Reorganization Act provides that
executive agencies are authorized to
furnsh property and services to the
Postal Service under such terms and
conditions, including reimbursability, as
the Postal Service and the agency
concerned deem appropriate. Executive
Order 11672 establishes a requirement
for reimbursement at fairmarket value
of such property or at a rate based on
appropriate commercial charges for
comparable property, as agreed to by
the agency head and the Postmaster
General, unless the Director of the
Office of Management and Budget finds
that a different basis of valuation is
more equitable or better serves the
public interest.

(b) Pursuant to the authority in 39
U.S.C 411, motor vehicles may be made

available to the Postal Service for
temporary use. The rental rate to be
charged shall be the came as i% charged
by the General Services Administration
for similar motor vehicles available from
the interagency motor pool servinV the
geographical arc- involved. v.ith
appropriate allowances for any fuel and
oil furnished by the Postal Service.

§ 109-38.5411 Instructions to motor
vehicle operatcrs.

Procedures shall be establis-hed to
inform motor vehicle operators
concerning-

(a) The statutory requirement that
motor vehicles shall be used only for
official purposes;

(b) Personal responsibility for safe
driving and operation of motor vehicles.
and for compliance with Federal. State,
and local laws and regulations, and all
accident reporting requirements;

Cc) Protection for DOE employees
under the Federal Tort Claims Act (28
U.S.C. 26n71) when acting within the
scope of their employment;,

(d) The penalties for unauthorized use
of motor vehicles;

(e) The prohibition against picking up
strangers or hitchhikers, and the
transportation of non-official
passengers:

(f) The proper care, control and use of
credit cards; and

(g) Any other duties and
responsibilities assigned to motor
vehicle operators with regard to use.
care, operation, and maintenance of
motor vehicles.

PART 109-39-INTERAGENCY MOTOR
VEHICLE POOLS
Sec.

109-39.000 Scope ofpart.
Subpart 109-39.3--Motor Vehicle
Exemptions
109-39.302 Unlimited ex-emptions.
109-39.303 Limited exemptionn.
Subpart 109-39.4-Estnbl shment,
Modification, and Discontinuance of Motor
Pools
109-39.404-3 Problems Involving service or

cost.
109-39.404-4 Agency requests to withdraw

participation.

Subpart 109-39.6-Official Use of
Government Motor Vehicles and Related
Motor Pool Services
109-39.602-1. Government vehicles.

Authority: Sec. 644, Pub. L 95-9, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-39.000 Scope of part.
This part implements and

supplements FPMR Part 101-39
concerning the establishment and

operation of intaagancy motor vehicle
pools and systems.
Subpart 109-,9.3-l1otor Vehicle

Exemptions

§ 109-39.302 Unlimited exemption-.

In those instances where it is
determined that an unlimited exemption
from inclusion of a vehicle in a motor
pool system is '.-m-ranted under the
criteria set forth in FMIR § 101-39.302.
full particulars shall be forwarded to the
Property and Eq-Epment Management
Divics~ (MAA-4-12]) for consderation and
possible referral to the Administrator of
General Services.

§ 103-39.303 Limited exemipts..

The procedure established in § 101-
39.202 shall be followed in seeking
limited exemptions unler the criteria set
forth in FPMR § 101-39-03.

Subport 109-39.4-Estabishxent,
Modlfl--tion, and Dlsccnt7,uace of
Motor Pools

§109-39.404-3 Prob!em-slnvocng servie
or cost.

To resolve problems involving motor
pool service or cost, the affected field or
Headquarters organization shall bring
the matter to the attention of the chief of
the motor pool providing the vehicles. In
the event a satisfactory solution does
not result, full particulars shall be
forwarded to the Property and
Equipment Management Division ( -
422) for consideration and possible
referral to the Administrator of General
Services.

§ 109-39.404-4 Agenayrequeststa
withdraw partIcIpation.

Should circumstances arise at a given
interagency motor pool location which
tend to justify discontinuance or
curtailment of participation bya DOE
organization, as contemplated in FPMR
§ i01-39.4ai--4. the participating
organization should forward complete
details to the Property and Equipment
Management Division (MA-422) for
consideration and possible referral to
the Administrator of General Services.

Subpart 101-39.6--OffIcial Use of
Government Motor Vehicles and
Related Motor Pool Services

§ 109-39.602-1 Govemmentveh!cles.

(a) Subpart 109-38.54, Official Use of
Motor Vehicles and Aircraft, prescribes
DOE policies and procedures governing
the official use of Government motor
vehicles.

.......... ..... .. .. .... .... "1 I I n- m
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SUBCHAPTER H-UTILIZATION AND
DISPOSAL

PART 109-42-PROPERTY
REHABILITATION SERVICES AND
FACILITIES

Sec.
109-42.000 Scope of part.
109-42.000-50 Applicability.
Subpart 109-42.3-Recovery of Precious
Metals and Strategic and Critical Materials
109-42.301 General. *
109-42.301-1 Guidelines for conducting

agency surveys and reporting to GSA.
109-42.302 Recovery of silver from used

hypo solution and scrap film.
109-42.350 Excess precious metals.

Authority: Sec. 644, Pub. L. 95-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-42.000 Scope of part.
This part implements and

supplements FPMR Part 101-42, Propert
Rehabilitation Services and Facilities.

§ 109-42.000-50 Applicability.
The provisions of FPMR 101-42 and

this part apply to contractors which
generate used hypo solution, scrap film,
other precious metals scrap and other
recoverable scrap materials.

Subpart 109-42.3-Recovery of
Precious Metals and Strategic and
Critical Materials

§ 109-42.301 General.
The Director of Administration and

heads of field offices for their respective
organizations are responsible for
establishing a program for the recovery
of precious metals and strategic and
critical materials in accordance with
FPMR 101-42.3 and this subpart.

§ 109-42.301-1 Guidelines for conducting
agency surveys and reporting to GSA.

Each DOE organization and
contractor generating silver or other
precious metals shall prepare the report
on precious metals recovery in
accordance with FPMR § 101-42.301-1,
except that the reports shall be prepared
on an annual basis for the fiscal year.
Negative reports are required.
Contractors shall submit reports to the
DOE contracting office for review and
approval. DOE organizations shall
submit reports, including contractor
reports, to the Property and Equipment
Management Division (MA-422) not
later than 30 days after the end of the
fiscal year.

§ 109-42.302 Recovery of silver from used
hypo solution and scrap film.

The Director of Administration and
heads of field offices for their respective

-organizations are responsible for the
establishment and maintenance of a

program for silver recovery from used
hypo solution and scrap film in
accordance with FPMR § 101-42.302.

§ 109-42.350 Excess precious metals.
See § 109-43.313-54 for procedures for

reporting excess precious metals to the
DOE precious metals pool for recovery
and subsequent redistribution within
DOE.

PART 109-43-UTILIZATION OF
PERSONAL PROPERTY

Sec.
109-43.000 Scope of part.
109-43.000-50 Appliqability.
109-43.001-14 Personal property.

Subpart 109-43.1-General Provisions
109-43.101 Surveys.
109-43.102 Reassignment of property within

executive agencies.
109-43.103 Agency utilization officials.
Subpart 109-43.3-Utilization of Excess
109-43.301-50 Policy.
109-43.302-50 Utilization and disposal by

contractors.
109-43.303-1 Acquisition of mercury.
109-43.308 Property not required to be

reported.
109-43.311-1-50 DOE utilization screening.
109-43.311-1-51 Procedures for effecting

transfers within DOE.
109-43.311-5 Property at installations due to

be discontinued.
109-43.312 Exceptions to reporting.
109-43.313-2 Printing, binding, and

blankbook equipment and supplies.
109-43.313-50 Radioactively and chemically

contaminated property.
109-43.313-51 Automatic data processing

equipment.
109-43.313-52 Classified property.
109-43.313-53 Naval gun mounts.
109-43.313-54 Precious metals.
109-43.313-55 Shielding material.
109-43.313-56 Property in which the

Government has an interest. -

109-43.313-57 Lead.
109-43.315-5 Procedure for effecting

transfers.
109-43.317-1 Cost of care and handling.
109-43.317-2 Proceeds.
109-43.319 Use of excess property on cost-

reimbursement type contracts.
109-43.321 Certification of non-Federal

agency screeners

Subpart 109-43.5--Utilization of Foreign
Excess Personal Property.
109-43.503 Holding agency responsibilities.
109-43.504-50 Disposition of property not

selected for return to the United States.
Subpart 109-43.47-Reports
109-43.4701 Performance reports.

Subpart 109-43.51-Utilizatlon of Personal
Property Held for Facilities In Standby
109-43.5100 Scope of subpart.
109-43.5101 Definition.
109-43.5102 Policy.
109-43.5103 Reviews to determine need for

retaining items.

109-43.5104 Utilization of property In
facilities in standby status.

Authority: Sec. 644, Pub. L. 95-91, 91 Stal,
599 (42 U.S.C. 7254).

§ 109-43.000 Scope of part.

This part implements and
supplements FPMR Part 101-43,
Utilization of Personal Property.

§ 109-43.000-50 Applicability.

The provisions of FPMR Part 101-43
and this part are applicable to
contractors unless otherwise provided
herein.

§ 109-43.001-14 Personal property.

For the purposes of this part personal
property means property of any kind or
type except real and related personal
property; records; special source
materials, which includes source
materials and special nuclear material,
and those other materials to which the'
provisions of DOE Order 5630.2 "Control
and Accountability of Nuclear
Materials, Basic Principles" apply, such
as deuterium, enriched lithium,
neptunium 237 and tritium, and atomic
weapons and byproduct materials as
defined in Section 11 of the Atomic
Energy Act of 1954, as amended;
enriched uranium in stockpile storage;
and petroleum in the Strategic Petroleum
Reserve and the Naval Petroleum
Reserves.

Subpart 109-43.1-General Provisions

§ 109-43.101 Surveys.

The Director of Administration and
heads of field offices are responsible for
continuously surveying property under
their control to assure efficient use and
shall promptly identify and report
excess property available for use
elsewhere. See 109-25.109-1 for DOE
policy 6n the conduct of management
walk-through inspection tours to identify
idle and unneeded equipment.

§ 109-43.102 Reassignment of property
-within executive agencies.

See Chapter XI of the DOE
Accounting Practices and Procedures
Handbook for preparation of the feeder
reports upon which the consolidated
DOE report of internal property
reassignments is based.

§ 109-43.103 Agency utilization officials.

The Director, Property and Equipment
Management Division, Headquarters, is
designated as the DOE National
Utilization Officer.
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Subpart 109r-43.3--Utilization of
Excess

§ 109-43.301-50 Policy.
It is the policy of DOE to consider

excess property as the first source of
supply. In no case, however, will excess
property be acquired unless a present or
foreseeable program need exists for the
property. In carrying out this policy, the
objective of which is to obtain maximum
effective and economical utilization of
property already owned by the Federal
Government, consideration should be
given to such factors as-

Ca} Nature and cost of any repairs
required to restore excess equipment to
a safe, dependable, and economical
operating condition;

(b) Duration of the job on which the
equipment vll be used;

(cJ Economic feasibility of ownership
vs. loan or rental of the equipment.
Frequency of use, particularly where the
equipment vill be needed only
infrequently, is one of the factors which
must be considered in determining the
most economical method of acquisition;
and

(d) Handling and transportation costs
involved in acquisition of excess
property.

§ 109-43.302-50 Utilization and disposal
by contractors.

Heads of field officers may authorize
contractors to perform the functions
pertaining to utilization and disposal of
excess property, provided such
activities are in accordance with written
policies and procedures which they have
approved as being consistent with this
part and those contained in FPMR Part
101-45 and Part 109-45.

§ 109-43.303-1 Acquisition of mercury.
Requests for 76 pound flasks of

mercury, for use by DOE or its
contractors, shall be forwarded to the
Director, Supply Division, Oak Ridge
Operations Office, Oak Ridge,
Tennessee.

§ 109-4-3.30S Property not required to be
reported.

To the extent practicable and
economical, notification of availability
of nonreportable excess property (See
FPvff § 101-43.312) shall be made on an
informal-basis to otherDOE
installations in the area known to use
such property. If no requirement is
established within a reasonable time,
usually not more than 30 days after the
availability of the property is
announced, the property will be
considered excess to the needs of the
DOE and made available to GSA as
provided for in FPMR Part 101-43.308.

§ 109-43.311-1-50 DOE utilization
scrcening.

(a) Prior to reporting excess personal
property to GSA as required by FPMR
§ 101-43.311-1, reportable property, as
identified in FPMR § 101-43.4801, shall
be reported to the Pioperty and
Equipment Management Division (MA-
422) through the DOE Reportable ExceZa
Automated Property System (REAPS)
for completion of the 30-day DOE
screening period. Information regarding
REAPS reporting and screening
procedures are provided in instructions
and directives issued by MIA-422.

(b) In exceptional cases where time
does not permit formal DOE utilization
screening through REAPS, notification of
the availability of excess property may
be made by telegram, teletype or
telephone, with due consideration to the
additional costs involved.

Cc) Concurrent utilization screening
within DOE and to other Federal
agencies generally shall not be
permitted.

(d) If, after DOE circularization,
reportable properly is desired by
another Federal agency, it may be
transferred as provided in FPMR § 101-
43.315-Sta).

§ 109-43.311-1-51 Procedurca for affcctlng
transfers within DOE.

In accordance with instructions
provided for the operation of the REAPS
program, transfers between DOE
organizations and contractors shall be
effected by completion of an SF-122,
Transfer Order Excess Personal
Property. Except for those contractors
authorized by the DOE contracting
office to executed transfer orders,
transfers to DOE contractors must be
approved by the cognizant DOE
contracting officer for the contractors
receiving the property..

§ 109-43.311-5 Property attnstallatlonm
due to be discontinued.

(a) In closing out installations or any
activities where it is important that upon
completion of the work the personnel be
released and activities ertdcd as quicldy
as possible in order to avoid large
expenditures, arrangements may be
made for expediting the utilization and
disposal of excess inventories and other
excess property.

(b) Personal and real property staffs
of DOE field organizations shall work
with appropriate GSA regional offices to
develop a utilization and disposal
program which takes into consideration
all the factors involved, is expedited to
the maximum degree, and is mutually
satisfactory and in the best overall
interest of the Government. When
closeout involves an activity which is

not located geographically in a DOE
installation, information concerning the
situation shall be given to the
appropriate regional administrator of
GSA. as early as possible, by letter
(copy to the Property and Equipment
Management Division (MA-422)). The
information should include the types of
property available and indicate that the
activity is to be discontinued. the
scheduled date for the removal of
personnel from the location, and the last
dates when the property will be needed.
The following guidelines are furnished
for possible use, although variation3
may be used as long as agreement is
reached with GSA and there is no
conflict with DOE requirements except
as noted in (1] below:

(1) If a proposed expedited program
provides for deviation from the DOE
policy or procedural requirements,
approval of the Director of Procurement
and Assistance Management shall be
obtained.

(2) Approval of the proposed program
by the appropriate GSA regional office,
when deviation from existing GSA
regulations is involved, will be sufficient
to validate the program. A copy of the
approved program should be forwarded
for information to the Property and
Equipment Management Division (MA-
422).

(3) In developing an expedited
disposal program, property shall be
determined to be excess to DOE before
it is reported to GSA- Concurrent
circularization of lists of DOE excess
property within DOE and to other
Federal agencies generally is not
permitted.

(4) Summary catalog listings of certain
categories of excess property, such as
property in classes 48, 51, 55, 55, etc.,
showing estimated release dates, might
be furnished GSA with good utilization
results. Excess property in such classes
as 23, 2432, 34 and 38 shall normally be
listed by individual item with sufficient
description for ready identification.

(5) In order to obtain maximum
utilization of the property by other
Federal agencies. the disposal program
shall provide that the field organization
will furnish assistance to GSA. upon
request, to arrange for invitational
inspections by Federal agency
representatives.

(6) Upon request, DOE can provide
assistance to GSA in its circularization
of reportable items to other Federal
agencies or in locating potential users
vwthin the government.

(7) Care should be exercised to be
sure that orders from other Federal
agencies for excess properly are '
processed through GSA. as may be
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required by the GSA regional office
concerned.

(8) Although it may be possible to
arrange for expediting donations for
educational, public health, or civil
defense purposes, adequate time must
be allowed for the screening of all
donable property.

(9) Provisions should be made for
accelerated release by GSA of excess
property for disposal as surplus,
particularly where there is little or no
potential use by other Federal Agencies.

(10) Methods should be developed
whereby last minute requests for surplus
property, cataloged for an auction sale
or listed in a sealed bid invitation and
inspected by prospective bidders, can be
kept to a minimum.

§ 109-43.312 Exceptions to reporting.

In addition to the categories of
nonreportable property identified in
FPMR § 101-43.312 (a) through (g), the
following property, when determined
excess to a DOE installation, is not
reportable and shall not be formally
circularized within DOE or reported to
GSA-

[h) Asphalt products in less than
carload (LCL) quantities (roofing tile,
paving materials);

(i) Cement and fabricated cement
products in LCL quantities (concrete
block, pumic block, cinder block, pipe
and fittings);

fi) Fabricated clay products in LCL
quantities (brick, tile, pipe and fittings);

(k) Fuels in LCL quantities (gasoline,
diesel fuels, coal, coke and kerosene);

(1) Special purpose or site fabricated
shelving, cabinets, shop tables, etc., of
limited adaptability or with high cost of
disassembly or transportation;

(m) Uncrated window glass; and
(n) Equipment, parts, accessories, jigs

and components, which are of special
design, composition, or manufacture and
which are intended for use only by
specific DOE installa(ions, such as spare
parts for equipment-used in atomic
processes.

§ 109-43.313-2 Printing, binding, and
blankbook equipment and supplies.

DOE organizations shall report excess
printing, binding and blankbook
equipment to the Office of
Administrative Services, Headquarters,
for processing in accordance with the
Joint Committee on Printing Regulations.

§ 109-43.313-50 Radioactively and
chemically contaminated property.

Radioactively and chemically
contaminated property should be
handled in accordance with § 109-45.50.

§ 109-43.313-51. Automatic data
processing equipment.

Automatic data processing equipment
should be handled in accordance with
FPMR §§ 101-36.3 and 109-36.3.

§ 109-43.313-52 Classified property.
Classified personal property which is

excess to DOE needs shall be stripped
of all characteristics which cause it to
be classified, or otherwise rendered
unclassified prior to disposal, in
accordance with instructions of the head
of the field organization concerned.
Declassification shall be accomplished
in a manner which will preserve, so far
as practicable, any civilian utility or
commercial .value of the property.

§ 109-43.313-53 Naval gun mounts.
When a naval gun mount obtained

from the Naval Sea Systems Command,
Department of the Navy, becomes
excess; it may be listed, circularized,
and transferred within DOE in the same
manner as other excess property.
However, when a naval gun mount is
determined to be excess to DOE, it shall
be reported to the Dephrtment of the
Navy, Naval Sea Systems Command,
Washington, D.C. 20360, and shall be
disposed of in accordance with
instructions of that Department.

§ 109-43.313-54 Precious metals.
All precious metals which become

excess to current or foreseeable
requirements shall be reported to the
Oak Ridge Operations Office. With the
exception of silver, this includes
precious metals in any form, including
shapes, scrap or radioactively
contaminated. Only high grade
nonradioactively contaminated silver
should be reported, i.e., silver-bearing
photo solutions, scrap film, or other low
grade silver scrap should not be
reported. (See § 109-27.53)

§ 109-43.313-55 Shielding material.
All excess movable shielding material

of any type will be circularized within
DOE using normal excessing
procedures. However, prior to disposal
outside DOE, the Property and
Equipment Management Division (MA-
422). shall be advised concerning the
types and quantities which remain
available.

§ 109-43.313-56 Property in which the
Government has an Interest.

Personal property in which the
Government has an interest means: (a)
Government-owned property which is
available for exchange or sale, and (b)
property leased with an option to
purchase. Such property shalf be
circularized within DOE in accordance
with § 109-43.311-1-50 for possible

utilization whenever it is practicable to
do so, considering the contract terms,
cost in relation to remaining useful life,
location of item, purchase option time
remaining, etc,

§ 109-43.313-57 Lead.

Excess lead and lead bearing scrap,
such as batteries, with the exception of
radioactively contaminated lead, should
be reported to the Idaho Operations
Office for reclaiming and subsequent
redistribution within DOE from the DOE
lead bank. Only quantities of 40,000
pounds or more should be reported. The
Idaho Operations Office will furnish
shipping instructions upon request,

§ 109-43.315-5 Procodure for offecting
transfers.

In accordance with a DOE agreement
with GSA, execution of transfer orders
by a DOE official is not required in
those cases where heads of field offices
have authorized contractors to perform
this function, and GSA has been notified
of such authorization. GSA regional
offices will furnish the cognizant DOE
field organization a copy of each
transfer ordered received from
contractors. This copy of the transfer
order will be reviewed by the cognizant
DOE field organization to determine If
the contractor has been authorized to
submit orders for excess property. If the
contractor submitting the transfer order
to the GSA regional office has not been
authorized in writing to submit such
orders, GSA will not honor such
requests unless they are subsequently
executed by an appropriate DOE
official.

§ 109-43.317-1 . Cost of care and handling,
DOE field organizations and

contractors shall comply with the
provisions of Chapter III of the DOE
Accounting Practices and Procedures
Handbook as they relate to billings for
direct costs incurred in the transfer of
excess property.

§ 109-43.317-2 Proceeds.
For DOE procedures on the handling

of proceeds from transfer of excess
property to another Government agency
with reimbursement, see Chapter III of
the DOE Accounting Practices and
Procedures Handbook.

§ 109-43.319 Use of excess property on
cost-reimbursement type contracts.

(b) It is DOE policy for contractors to
use Government excess personal
property to the maximum extent
possible to reduce contract costs.
However, the determination required In
FPMR § 101-43.319(b) does not apply to
such contracts and the acquisitions of
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Government excess personal property
by these contractors are not subject to
the annual reporting requirements of
FPMR § 101-43.4701(c).-The procedures
prescribed in § 109-43.315-5 for
execution of transfer orders apply.

§ 109-43.321 Certification of non-Federal
agency screeners.

Contracting officers shall maintain a
record of the number of certified non-
Federal agency screeners operating
under their authority and shall
immediately notify the appropriate GSA
regional office of any changes in
screening arrangements.

Subpart 109-43.5-Utilization of
Foreign Excess Personal Property

§ 109-43.503 Holding agency
responsibilities.

(a) Property which remains excess
after utilization screening within the
general foreign geographical area where
the property is located should be
reported by the accountable field office
or Headquarters program organization
to the Property and Equipment
Management Division (MA-422) for
consideration for return to the U.S. for
further utilization within DOE, by other
Government agencies, or for donation,
based on such factors as cost, residual
value, usefulness in ongoing or future
programs, condition, and cost of
transportation.

§ 109-43.504-50 Disposition of property
not selected for return to the United States.

Property not selected for return to the
United States for utilization within DOE
or the Government or for donation in
accordance with FPMR § 101-44.7 shall
be disposed of in accordance with 109-
45.5105.

Subpart 109-43.47-Reports

§ 109-43.4701 Performanca reports.
(a) The DOE report of the utilization

of domestic excess personal property as
required-in FPMR § 101-43.4701(a) is
submitted to GSA by the Property and
Equipment Management Division (MA-
422). DOE field organizations and
contractors reporting under the DOE
financial reporting system should
furnish this information to the Office of
Controller in accordance with Chapter
m of the DOE Accounting Practices and
Procedures Handbook. Those activities
which do not report under the DOE
financial reporting system shall submit
an SF 121 directly to MA-422 by
November 15.

(c) The report required in FPMR
§ 101-43.4701(c) shall be submitted to
the Property and Equipment
Management Division (MA-422) within

45 days after the close of each fiscal
year, in the format illustrated below.
This reporting requirement does not
apply to excess property acquired by
management and operating contractors.

Na.mo and Rcc -lcfs ofpd r Fc '^J
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Subpart 109-43.51-UtlizatIon of
Personal Property Held for Facilities In
Standby

§ 109-43.5100 Scope of subpart.
This subpart supplements FPMR Part

101-43 by providing policies and
procedures for the economic and
efficient utilization of personal property
associated with facilities placed in
standby status.

§ 109-43.5101 Definition.
"Facility in standby" is a significant

segment of plant and equipment, such as
a complete plant or section of a plant.
which is neither "in service" or declared
.excess".

§ 109-43.5102 Policy.
Procedures and practices shall assure

economical and efficient utilization of
property associated with facilities
placed in standby status as provided for
in this subpart.

§ 109-43.5103 Rievlews to determine need
for retaining Items.

Procedures and practices shall require
an initial review at the time the plant is
placed in standby to determine which
items can be made available for use
elsewhere within the established startup
criteria, periodic reviews (no less than
biennially) to determine need for
continued retention of property, and
special reviews when a change in
startup time is made or when
circumstances warrant. Such procedures
should recognize that- (a) Generally,
equipment, spares, stores items, and
materials peculiar to a plant should be
retained for possible future operation of
the plant, (b) where practicable,
common-use stores should be removed
and used elsewhere, and (c) uninstalled
equipment and other personal property
not required should be utilized
elsewhere onsite or be disposed of as
excess.

§ 109-43.5104 Utilization of property In
facilities In standby status.

(a) Procedures and practices shall
require that property comprising the
plant in standby, to the extent
consistent with program requirements

reflected by the startup criteria, be
considered as a source of supply prior to
procurement. Such procedures should
provide for (1) Furnishing potential
users and procurement officers or some
other responsible screening office with
listings of equipment and other
significant property holdings available
for loan or transfer, and (2) removal and
use elsewhere of installed equipment
which can be replaced or returned
within the established startup criteria.

(b) In addition to the above
procedures, DOE organizations and
contractors should encourage informal
contacts between their technical staffs
and those engaged in similar work at
other DOE locations for the purpose of
ascertaining the availability of
Government property to meet their
program requirements.

PART 109-44-DONATION OF
PERSONAL PROPERTY

109-44.000 Scope bfparL

Subpart 109-44.7-Donations of Property
to Public Bodies
109-44.701 Findings justifying donation to

public bodies

Subpart 109-44.47-Reports
109-44.4701 Reports.

Aulhoxity Sec. 644, Pub. L 95-9, 91 Stat.
599 (42 U.S.C. 72M4).

§ 109-44.000 Scope of part.
This part implements and

supplements FPMR Part 101-44,
Donation of Personal Property. For
donation of surplus personal property in
foreign areas, see § 109-45.51.

Subpart 109-44.7-Donations of
Property to Public Bodies

§ 109-44.701 FindIngsjustfying donation
to public bodcs.

The Director of Administration and
heads of field offices for their respective
organizations shall appoint officials to
make rmdings and reviews as required
in FPMR § 101-44.7.

Subpart 109-44.47-Reports

§ 109-44.4701 Reports.
The report of the donation of surplus

personal property is furnished to GSA in
combination vth the report of the
utilization of domestic excess personal
property required in FPMR § 101-
43.4701. See § 109-43.4701 for DOE
reporting requirements.
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PART 109-45--SALE, ABANDONMENT,
OR DESTRUCTION OF PERSONAL
PROPERTY
Sec.

109-45.000 Scope of part.
Subpart 109-45.1--General
109-45.101-50 Applicability.
109-45.103-1 Responsibilities of the General

Services Administration.
109-45.103-2 Responsibilities of holding

agencies.
109-45.105-3 Exemptions.

Subpart 109-45.3-Sale of Personal
Property
109-45.301-50 Sales by DOE contractors.
109-45.302-50 Sales to DOE and contractor

employees.
109-45.303-50 Contractor reporting of

property for sale.
109-43.304-2--50 Negotiated sales and

negotiated sales at fixed prices.
109-45.304-6 Reviewing authority.
109-45.304-50 Processing bids and award of

contract.
109-45.304-51 Documentation.
109-45.307 Proceeds from sales.
109-45.309-50 Unserviceable property

(salvage and scrap).
109-45.310 Antitrust laws.
109-45.316 Report on identical bids.
Subpart 109-45.5-Abandonment or
Destruction of Surplus Property
109-45.501-1 General.
109-45.502-1 Reviewing authority.
Subpart 109-45.47-Reports
109-45.4701 Performance reports.
Subpart 109-45.50-Excess and Surplus
Radioactively and Chemically
Contaminated Personal Property
109-45.5001 Scope of subpart.
109-45.5002 Policy.
109-45.5003 Responsibilities.
109-45.5003-1 Development of criteria for

utilization and disposal outside DOE.
109-45.5003-2 Approval of requests for

utilization and disposal outside DOE.
109-45.5004 Procedures.
109-45.5004-1 Suspect personal property.
109-45.5004-2 Handled as uncontaminated

equipment.

Subpart 109-45.51-Disposal of Excess
Personal Property In Foreign Areas
109-45.5100 Scope of subpart.
109-45.5101 Authority.
109-45.5102 General.
109-45.5103 Definitions.
109-45.5104 Responsibilities.
109-45.5104-1 Director of Procurement and

Assistance Management
109-45.5104-2 Heads of offices in foreign

areas.
109-45.5105 Disposal.
109-45.5105-1 General.
109-45.5105-2 Methods of disposal.
109-45.5106 Reports.

Authority: Sec. 644, Pub. L 95-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-45.000 Scope of part.
This part implements and

supplements FPMR 101-45, Sale,
Abandonment, or Destruction of
Personal Property, but does not apply to
(a) properties which are sold or
otherwise disposed of pursuant to
special statutes, or (b) disposal of
personal property in foreign areas (see
§ 101-45.51).

Subpart 109-45.1-General

§ 109-45.101-50 Applicability.
The provisions of FPMR 101-45 and

this part are applicable to contractors
authorized to dispose of surplus
personal property.

§ 109-45.103-1 Responsibilities of the
General Services Administration.

GSA regional offices are responsible
for the conduct of sales of surplus and
replacement property in the custody of
DOE direct operations, except that DOE
will continue to sell replacement
property where trade-in offers are also
involved in the transaction.

§ 109-45.103-2 Responsibilities of holding
agencies.

See § § 109-45.105-3 and 109-45.3 for
policy and procedures governing the
sale of personal property by DOE
contractors.

§ 109-45.105-3 Exemptions.
The General Services Administration,

by letter dated May 28, 1965, authorized
DOE contractors to sell contractor
inventory, including replacement
property. This exemption is for sales of
contractor inventory only. All surplus
property in the custody of DOE direct
operations (except replacement property
where trade-in offers are involved) will
be reported to GSA in accordance with
FPMR § 101-45.303.

Subpart 109-45.3-Sale of Personal
Properly

§ 109-45.301-50 Sales by DOE
contractors.

Sales of surplus. contractor inventory
will be made by DOE contractors when
heads of field offices determine that it is
in the bestinterests of the Government
to do so.

§ 109-45.302-50 Sales to DOE and
contractor employees.

(a) Employees of DOE and DOE
contractors shall be afforded the same
opportunity to acquire Government-
owned property as is afforded the
general public, provided the employees
warrant in writing prior to award that
they have not either directly or
indirectly-

(1) Participated in the determination
to dispose of the property;

(2) Participated in the preparation of
the property for sale;

(3) Participated in determining the
method of sale: or

(4) Obtained information not
otherwise available to the general public
regarding usage, condition, quality, or
value of the property.

(b) Special clothing and other articles
of personal equipment acquired for the
exclusive use of and fitted to an
individual employee, when not
otherwise usable by, and in all respects
excess to the needs of, the holding
organization, may be sold to DOE or
contractor employees at the best price
obtainable in the event of termination of
their employment or their permanent
assignment to duties not requiring such
clothing or equipment.

§ 109-45.303-50 Contractor reporting of
property for cale.

GSA normally initiates sales action
from the items remaining as surplus
after utilization and donation screening,
In order to assure no misunderstanding
at GSA regional offices as to who is to
perform the sale function for contractor
inventory, each Standard Form 120
report forwarded to GSA shall bear a
capitalized notation in a prominent
place reading either "To BE SOLD BY
GSA" or "NOT TO BE SOLD BY GSA"
as appropriate.

§ 109-45.304-2-50 Negotiated role& and
negotiated sales at fixed prices.

(a) Negotiated sales, including
purchases or retentions at less than cost
by the contractor, may be made when
the contracting officer determines and
documents that the use of this method of
sale is essential to expeditious contract
closeout, or is-otherwise justified on the
basis of circumstances enumerated
below, provided that the Government's
interests are adequately protected.
Negotiated sales, including purchases or
retentions at less than cost by the
contractor, shall be at prices which are
fair and reasonable and if the property
was offered for competitive sale.
Specific conditions justifying negotiated
sales are when-

(1) No acceptable bids have been
received as a result of competitive
bidding under a suitably advertised sale;

(2) Property is of such small value that
the proceeds to be derived would not
warrant the expense of a formal
competitive sale;

(3) The disposal will be to States,
lerritories, possessions, political
subdivisions thereof, or tax-supported
agencies therein, and the estimated fair
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market value of the property and other
satisfactory terms of disposal are
obtained;

(4) The specialized nature and limited
use potential of the property would
create negligible bidder interest;

(5) Removal of the property would,
result in a significant reduction in value,
or the accrual of disproportionate
expense in handling; or

(6) It can be clearly established that
such action is in the best interests of the
Government.

(b) Negotiated sales at fixed prices.
When determined to be in the best
interests of the Government, heads of
field offices may authorize fixed-price
sale of contractor inventory by DOE
contractors provided (1) the reasonable
recovery value of the property to be sold
to any one purchaser at any one time
does not exceed $1000, (2) adequate
procedures for publicizing such sales
have been establiihed, (3) the sales
prices are not less than could
reasonably be expected if competitive
bid sales were employed and the prices
have been approved by a reviewing
authority designated by the heads of
field offices, and (4) the warranty
prescribed in § 109-45.302-50(a) is
obtained when sales are made to
employees.

§ 109-45.304-6 Reviewing authority.
The reviewing authority required

under FPMR § 101-45.304-6 may consist
of one or more persons designated by
the head of the field office who will be
responsible for providing an adequate
and independent review of proposed
sales for the purpose of determining
whether-

(a) The method of sale is in
accordance with established policies
and procedures; and

(b) Proceeds constitute a reasonable
return for the property sold.

§ 109-45.304-50 Processing bids and
award of contract.

The procedures established in Federal
Acquisition Regulation 14.4 and DEAR
914.4 shall be made applicable to
execution, receipt, safeguarding,
opening, abstracting, and evaluation of
bids and awarding contracts, except
that in evaluating bids and awarding
contracts, disposal under conditions
most advantageous to the Government
based on high bids received shall be the
determining factor. For mistakes in bids,
see FPMR 101-45.8.

§ 109-45.304-51 Documentation.
Files pertaining to sales shall contain

copies of all documents necessary to
provide a complete record of the

transaction and as a minimum shall
include the following:

(a) A copy of request for proposals if
written proposals are employed.

(b) A list of prospective bidders
contacted.

(c) An abstract of proposals received,
whether oral or wr'itten.

(d) Copies of written proposals or
confirming proposals received, including
Standard Forms 119 (see FPMR § 101-
45.313-9] which have been received
from prospective bidders, together with
other relevant information.

(e) A notation concerning basis for
determination that proceeds constitute a
reasonable return for property sold.

(f) Full and adequate justification for
not advertising for competitive bids
when the fair market value of property
sold in this manner in any one case
exceeds $1,000.

(g) A notation concerning any award
made to other than the high bidder.

(h) The approval of reviewing
authority when required.

(i) A copy of notice of award.
(j) All related correspondence.
(k) In the case of auction or spot bid

sales, the following additional
information should be included:

(1) A list of items or lots sold
indicating book cost and sales price for
each item or lot sold.

(2) A copy of advertising literature
distributed to prospective bidders.

(3) A summary listing of advertising
by means of newspapers, radio,
television, public posting, etc.

(4) The names of prospective bidders
who attended sale if list was made.

(5) A copy of any pertinent contrapt
for auctioneering services and related
documents or appropriate reference to
files containing such documents.

(6) A record of deposits and payments
made or appropriate reference to files
containing such records.

§ 109-45.307 Proceds from salcs.
DOE installations shall comply with

the provisions of Chapter IV of the DOE
Accounting Practices and Procedures
Handbook.

§ 109-45.309-50 Unserviceable property
(salvage and scrap).

(a) A continuous cleanup program
shall be maintained at all DOE
installations to locate, efficiently handle,
and promptly dispose of unserviceable
property (salvage and scrap]. Property
inventories and construction, wrecking,
dismantling and other projects which
might produce scrap, should be regularly
reviewed, particularly for metals and
other items which offer potential as
marketable materials and for economic
returns to the Government. (See FPMR

Part 101-42 and Part 109-42 for recovery
of precious metals and reporting
requirements.)

(b) Scrap metals shall be segregated
to the maximum economical extent
consistent with good industrial practice.

(c) Scrap metal which is contaminated
with radioactive material and/or
chemically hazardous materials shall be
segregated and appropriately marked at
the source as to type and degree of
contamination and shall be controlled
and disposed of in accordance with
application regulations. (See Subpart
109-45.50).

§102-45.310 Antilruzt l ws.

Selling organizations shall submit to
the Office of the General Counsel, with
a copy of the Director of Procurement
and Assistance Management the report
on proposed sales of surplus personal
property with an acquisition cost of
S3,000,000 or more, or a patent, process,
technique, or invention, regardless of
cost. Information to be included is
contained in FPMR § 101-45.310.

§ 109-45.316 Report on Identical bids.

Selling organizations shall forward
the report on identical bids required by
FPMR § 101-45.316 to the Office of the
General Counsel with a copy of the
Director of Procurement and Assistance
Management.
Subpart 109-45.5-Abandonment or

Destruction of Surplus Property

§ 109-45.501-1 General

(a) The finding required by FPMR
§ 101-45.501-1(a) that property has no
commercial value or the estimated cost
of its continued care and handling
would exceed the estimated proceeds
from its sale shall be in writing and shall
be made by an official designated by the
head of the field office concerned.

§ 103-45.501-2 Reviewing nuthority.

The head of the field office concerned
with the reviewing authority for
approval to abandon or destroy property
with an acquisition cost of more than
$1,000.

Subpart 109-45.47-Reports

§ 10-45.4701 Performance reports.

The report of the sale or other
disposition of surplus personal property
is furnished to GSA in combination with
the report of the utilization of domestic
excess personal property required in
FP R § 101-43.4701. See § 109-43.4701
for DOE reporting requirements.
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Subpart 109-45.50-Excess and Surplus
Radioactively and Chemically
Contaminated Personal Property

§ 109-45.5001 Scope of subparL
This subpart sets forth policies and

proceduresfor the utilization and '
disposal outside of DOE of excess and
surplus personal property which has
been radioactively or chemically
contaminated.

§ 109-45.5002 Policy.
When the holding organization

determines it is appropriate to dispose
of contaminated personal property, such
contaminated personal property shall be
disposed of by DOE in accordance with
appropriate Federal regulations
governing radiation/chemical exposure
to the public and contamination in the
environment. ,In special cases where
Federal regulations do not exist or
apply, appropriate national consensus
standards shall be used.

§ 109-45.5003 Responsibilities.

§ 109-45.5003-1 Development of criteria
for utilization and disposal outside DOE.

The Assistant Secretary for Policy,
Safety and Environment (PE-241) has
responsibility for the development of
criteria for utilization and disposal of
excess and surplus radioactively and
chemically contaminated personal
property outside of DOE.

§ 109-45.5003-2 Approval of requests for
utilization and disposal outside DOE.

Requests for utilization and disposal
outside DOE shall be forwarded to the
Director of Procurement and Assistance
Management for approval and
coordination with PE-241.

§ 109-45.5004 Procedures.

§ 109-45.5004-1 Suspect personal
property.
(a) Each excess item of personal

property (including scrap], having a
history of use in an area where exposure
to radioactively or chemically
contaminated materials may occur, shall
be considered suspect and shall be
monitored using appropriate instruments
and techniques by qualified personnel of
the DOE office or contractor generating
the excess.

(b] Prior to utilization or disposal
outside DOE, with due consideration to
the economic factors involved, every
effort shall be made to reduce the level
of contamination of items of excess or
surplus property to the lowest
practicable level.

(c) If contamination is suspect and the
property is of such size, construction, or
location as to make the contamination
inaccessible for the purpose of

measurement, such property shall not be
utilized or disposed of'outside DOE
through normal channels.

§ 109-45.5004-2 Handled as
uncontamination equipment

If monitoring of suspect equipment
indicates that the contamination does
not exceed applicable standards, it may,
be utilized and disposed of in the same
manner as uncontaminated equipment,
provided the guidance in § 109-45.5004-
1(b) has been considered. However,
recipients shall be advised where levels
of radioactive contamination require
specific controls forshipment as
provided in Department of
Transportation Regulations for shipment
of radioactive materials (49 VFR Parts
171-179, inclusive). In addition, when
any contaminated equipment is
circularized within DOE, reported to
GSA, or otherwise disposed of, the kind
-and degree of contamination must be
plainly indicated on all pertinent
documents.

Subpart 109-45.51-Disposal of
Excess Personal Property In Foreign
Areas

§ 109-45.5100 Scope of subpart.
This subpart sets forth policies and

procedures governing the disposal of
DOE-owned foreign excess and surplus
personal property.

§ 109-45.5101 Authority.
The policies and procedures

contained in this subpart are issued
pursuant to the provisions of the Federal
Property and Administrative Services
Act of 1949, as amended (40 U.S.C. 471).
Title IV of that Act entitled "Foreign
Excess Property" provides that, except
where commitments exist under
previous agreements, all excess property
located in foreign areas shall be
disposed of by the owning agency, and
directs that the head of such agency
conform to the foreign policy of the
United States in making such disposals.

§ 109-45.5102 General.
Disposal of Government-owned

property in the custody of DOE
organizations or its contractors in
foreign areas shall be made in an
efficient and economical manner, and in
conformance with the foreign policy of
the United States.

§ 109-45.5103 Definitions.
As used in this subpart, the following

definitions apply:
(a) "Foreign" means outside the

United States, Puerto Rico, American
Samoa, Guam, the Trust Territory of the
Pacific Islands, and the Virgin Islands.

(b) "Foreign service post" means the
local diplomatic or consular post in the
area where the excess property is

-located.

§ 109-45.5104 Rocponcibilitles.

§ 109-45.5104-1 Director of Procuremont
and Assistance Managomont.

The Director of Procurement and
Assistance Management develops and
interprets policies, principles, and
general procedures for the disposal of
excess property in foreign areas.

§ 109-45.5104-2 Heads of offices In
foreign areas.

Heads of DOE foreign offices-
(a) Are authorized to handle foreign

excess disposal matters In accordance
with Title IV, "Foreign Excess Property"
of the Federal Property and
Administrative Services Act of 1949, as
amended and this subpart;

(b) Shall refer to the Property and
Equipment Management Division (MA-
422), any requests for advice or approval
of the State Department on proposed
disposals of excess property in foreign
areas for review, coordination and
handling through appropriate channels
and

(c) Shall approve the exchange or
lease of foreign excess property when In
their opinion such action is clearly In the
best interest of the Government as
provided in § 109-45.5105-2[b).

§ 109-45.5105 Disposal.

§ 109-45.5105-1 General.
(a) Foreign excess property which Is

not required for transfer within DOE or
to other U.S. Government agencies shall
be considered surplus and may be
disposed of by transfer, sale, exchange,
or lease, for cash, credit, or other
property and upon such other tarms and
conditions as may be deemed proper,
Such property may also be donated,
abandoned, or destroyed under the
conditions specified in § 109-45.5105-
2(c). Most foreign governments have
indicated to the State Department that
they wish to be consulted before U.S.
Government property is disposed of in
their countries (except in the case of
transfers to other U.S. Government
agencies). Matters concerning customs
duties and taxes, or similar charges,
may require prior agreement with the
foreign government involved. The State
Department shall be contacted in regard
to these problems. Whenever advice or
approval of the State Department Is
required by this subpart, it may be
obtained either through the foreign
service post in the foreign area Involved
or from the State Department in
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Washington, D.C. If the problem is to be
presented to the State Department in
Washington, D.C., it shall be referred
through appropriate administrative
channels to the Director of Procurement
and Assistance Management for
review, coordination and handling.

(b] Foreign excess property which is
not transferred for use may be
transferred to other U.S. Government
agencies for disposal. This procedure
may often prove advantageous,
particularly when only small amounts of
property are involved or when personnel
of the other agencies are generally
engaged in disposal activities.

§ 109-45.5105-2 Methods of disposal.
(a) Sales of foreign excess shall be

conducted in accordance with the
following guidelines:

(1) Generally, all sales of surplus
foreign excess property shall be
conducted under the competitive bid
process unless it is advantageous and
more practicable to the Government not
to do so. When competitive bids are not
solicited, reasonable inquiry of
prospective purchasers shall be made in
order that sales may be made on terms
most advantageous to the U.S.
Government.

(2) In no event shall any property be
sold in foreign areas without a condition
which states that its importation into the
United States is forbidden unless the
U.S.Secretary of Agriculture (in the case
of any agricultural commodity, food. or
cotton or woolen goods), or the U.S.
Secretary of Commerce (in the case of
any other property), determines or has
determined that the importation of such
property would relieve domestic
shortages or otherwise be beneficial to
the economy of the United States.

(3) Sales documents shall provide that
the purchaser must pay any import
duties or taxes levied against property
sold in the country involved and further
provide that the amount of this duty or
tax shall not be included as a part of the
price paid the U.S. Government for the
property. In the event the levy is placed
upon the seller by law, the buyer will be
required to pay all such duties or taxes
and furnish the seller copies of his
receipt prior to the release of the
property to him. However, if the foreign
government involved -will not accept
payment from the buyer, the seller will
collect the duties or taxes and turn the
amounts collected over to the foreign
government. Accounting for the amounts
collected shall be coordinated with the
disbursing officer of the nearest United
States foreign service post. The property
shall not be released to the purchaser
until the disposal officer is satisfied that
there is no responsibility for payment by

the United States (as contras'ed to
collection by the United States) of taxes,
duties, excises, etc.

(4) Certain categories of property,
including small arms and machine guns;
artillary and projectiles; ammunition.
bombs, torpedoes, rockets and guided
missiles; fire control equipment and
range finders; tanks and ordnance
vehicles; chemical and biological agents.
propellents and exploives vessels of
war and special naval equipment;
aircraft and all components, parts and
accessories for aircraft: military
electronic equipment; aerial cameras,
military photo-interpretation,
steieoscopic plotting and
photogrammetry equipment; and all
material not enumerated which is
classified from the standpoint of military
security (United States Munitions List,
22 CFR 121.01), are subject to
restrictions as to disposal. Advance
approval must be obtained from the
State Department for the sale of all such
articles. Therefore, prior to the sale of
any of the articles enumerated in the
U.S. Munitions List, the foreign service
post in the area shall be consulted.

(5) Prior to the sale of property which
had a total acquisition cost of $250,000
or more. plans for such sale shall be
reported to the Property and Equipment
Management Division (MA- 2) in
ample time to allow considerations of
possible foreign policy aspects and
advice thereon from the State
Department. (See § 109-45.5105(a)). All
proposed sales, regardless of the total
acquisition cost of the property
involved, which the head of the DOE
foreign office believes might have a
significant effect on the economic or
political situation in a particular area,
shall be discussed with the foreign
service post.

(b) While there is authority for
exchange or lease of foreign surplus
property, such authority shall be
exercised only when such action is
clearly in the best interests of the U.S.
Government. Disposals by exchange are
subject to the same requirements as
disposals by sale under § 109-45.5103-
2(a).

(c) Foreign excess or surplus property
(including waste, salvage, and scrap)
may be donated, abandoned, or
destroyed provided (1) the property has
no commercial value, or the estimated
cost of its care and handling would
exceed the estimated proceeds from its
sale, and (2) a written finding to that
effect is made and approved by the head
of the DOE foreign office. No property
shall be abandoned or destroyed if
donation is feasible. Donations under
these conditions may be made to any
agency of the U.S. Government, or to

educational, public health or charitable
nonprofit organizations of governments.
Foreign excess property may also be
abandoned or destroyed when such
action is required by military necessity,
safety, or considerations of health or
security. A written statement explaining
the basis for disposal by this means and
approval by the head of the DOE foreign
office is required. Property shall not be
abandoned or destroyed in a manner
which is detrimental or dangerous to
public health and safety, or which will
cauae in-"ingement on the rights of other
persons.

§ 103-45.5106 Reports.
(a) Proposed sales of foreign excess

property having an acquisition cost of
S250,000 or more reported to the
Property and Equipment Management
Division (MA-422) should present all
pertinent data, including the following:

(1) The description of property to be
sold, including-

(i) Identification of property
(description should be in terms
understandable to persons not expert in
technical nomenclature]; property
covered by the Munitions List and
regulations pertaining thereto (as
published in 22 CFR 121.01) should be
clearly indicated;

(ii) Quantity;
(iii) Condition; and
(iv) Acquisition cost.
(2) The proposed method of sale (i.e.,

bid, negotiated sale, etc.).
(3) Any currency to be received and

payment provisions (Le., U.S. dollars,
foreign currency, or credit, including
terms of proposed agreement).

(4) Any restrictions on use of property
to be sold (such as retransfer of
property, disposal as scrap,
demilitarization. etc.].

(5) Any special terms.
(c) The categories of prospective

purchasers (e.g., host country, other
foreign countries, special qualifications,
etc.).

(7) How taxes, excises, duties, etc.
will be handled.

(b) Instructions for reporting forelgn
excess utilization and disposal
transactions are contained in Chapter III
of the DOE Accounting Practices and
Procedures Handbook.

PART 109-4&-UTILIZATION AND
DISPOSAL OF PERSONAL PROPERTY
PURSUANT TO EXCHANGEJSALE
AUTHORITY

Se,.
103-40.M0O Scope of part.
19-46.00-51 Applicability.
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Subpart 109-46.4-Disposal
109-46.406 Records.
109-46.407 Records.

Authority: Sec. 644, Pub. L. 95-91, Stat. 599
(42 U.S.C. 7254).

§ 109-46.000 Scope of part.
This part implements and

supplements FPMR Part 101-46.

§ 109-46.000-50 Applicability.
Except as set forth below, the

requirements of FPMR Part 101-46 and
this part are not applicable to DOE
contractors. Contractors shall comply
with the following requirements:

FRMR § 101-46.201
FPMR § 101-46.202(a)
FPMR § 101-46.202(d) (1], [4), (5). (6), (7),

and (10)
FPMR § I01-46.202(e)
FPMR § 101-46.401
DOE-PMR § 109-46.406

Subpart 10 9-46.4-Disposal

§ 109-46.406 Records.
Contractor shall prepare and maintain

such records as will show full
compliance with the applicable
provisions of FPMR Part 101-46.

§ 109-46.407 Reports.
The report of exchange/sale

transactions required by FPMR§ 101-
46.407 shall be submitted through
normal administrative channels to the
Property and Equipment Management -
Division (MA-422] within 60 days after
the close of the fiscal year. Negative
reports are required.

PART 109-48-UTILIZATION,
DONATION, OR DISPOSAL OF
ABANDONED AND FORFEITED
PERSONAL PROPERTY

Sec.
109-48.000 Scope of part.
109-48.001-50 Applicability.
Subpart 109-48.1-Utlization of
Abandoned and Forfeited Personal
Property
109-48.101-6 Transfer to other Federal

agencies.
109-48.102-4 Proceeds.

Authority: Sec. 644, Pub. L. 95-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-48.000 Scope of part.
This part implements' and

supplements FPMR Part 101-48,
Utilization, Donation, or Disposal of
Abandoned and Forfeited Personal
Property.

§'109-48.001-50 Applicability.
The provisions of FPMR 101-48 and

this part are applicable to contractor
operations where the abandoned or
forfeited personal property is found on

premises owned or leased by the
Government.

Subpart 109-48.1-Utilization of
Abandoned and Forfeited Personal
Property

§ 109-48.101-6 Transfer to other Federal
agencies.

(d) Transfer orders covering requests
for transfers of forfeited or voluntarily
abandoned distilled'spirits, wine and
malt beverages for medicinal, scientific
or mechanical purposes shall be
forwarded through normal
administrative channels for signature by
the Property and Equipment
Management Division (MA-422) and for
subsequent forwarding to GSA for
release.

§ 109-48.102-4 Proceeds.
After retention of any monies received

from disposal of abandoned or forfeited
property for the three-year period
specified in FPMR § 101-48.102-4 with
no claim being filed, such monies shall
be deposited as provided in Chapter IV
of the DOE Accounting Practices and
Procedures Handbook.

PART 109-50-PROGRAMMATIC
DISPOSAL OF DOE PROPERTY
Sec.
190-50.000 Scope of part.
190-50.001 Applicability.

Subpart 109-50.1-General
190-50.101 Authority.

Subpart 109-50.3.L-Used Energy-Related
Laboratory Equipment Grant Program
190-50.300 Scope of part.
190-50.301 Applicability.
190-50.302 General.
190-50.303 Authority.
190-50.304 Definitions.
190-50.305 Responsibilities and authorities.
190-50.305-1 Director of Procurement and

Assistance Management.
190-50.305-2 Director, Office of Field

Operations Management, Office of
Energy Research.

190-50.305-3 Heads of field offices.
190-50.305-4 Contracting officers.
190-50.305-5 Excess used energy-related

laboratory equipment holding
organizations.

190-50.305-6 Screening locations.
190-50.306 Types of equipment which may

be granted.
190-50.307 Types of equipment which may

not be granted.
190-50.308 Procedure.
190-50.309 Reports.
190-50.310 Screening locations.
Subpart 109-50.4-Programmatic Disposal
to Contractor of DOE Property In a Mixed
Facility
190-50.400 Scope of subpart.
190-50.401 Definitions.
190-50.402 Responsibilities and authorities.

190-50.402-1 Director of Procurement and
Assistance Management.

190-50.402-2 Heads of Headquarters
program organizations.

190-50.402-3 Heads of field offices and
contracting officers.

190-50.403 Programmatic disposal of DOE
property in mixed facilities,

190-50.403-1 Submission of proposals,
190-50.403-2 Need to establish DOE

program benefit.
190-50.404 Notification,

Authority: Sec. 644, Pub. L. 95-91, 91 Stat,
599 (42 U.S.C. 7254).

§ 109-50.000 Scope of part.
This part provides guidance on the

authorities, policies, and procedures for
the disposal of DOE property for
programmatic purposes,

§ 109-50.001 Applicability.

The provisions of this Part 109-50
apply to direct DOE operations, but do
not apply to contractors unless
spe-cifically provided in the appropriate
subpart.

Subpart 109-50.1-General

§ 109-50.101 Authority.

Programmatic disposals of DOE
property generally are made under the
authority and subject to the provisions
of the Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011), the Energy
Reorganization Act of 1974 (42 U.S.C,
5801), the Department of Energy
Organization Act (42 U.S.C. 7101), and
other special laws which provide
authority for DOE program activities.

§ 109-50.300 Scope of subpart.

This subpart provides guidance on the
granting of used, energy-related
laboratory equipment to universities and
colleges and other nonprofit educational
institutions of higher learning in the
United States for use in energy-oriented
educational programs.

§ 109-50.301 Applicability.

This subpart is applicable to direct
-operations and to contractors.

§ 109-50.302 General.

DOE, to encourage research in the
field of energy, awards grants of used
energy-related laboratory equipment to
eligible institutions for use in energy-
oriented educational programs. Under
the Used Energy-Related Laboratory
Equipment Grant Program, grants of
used energy-related equipment excess to
the requirements of DOE offices and
contractors may be made to eligible
institutions prior to reporting the
equipment to GSA for utilization,
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§ 109-50.303 Authority.
The used Energy-Related Laboratory

Equipment Grant Program is conducted
under the authority of Article 31 of the
Atomic Energy Act of 1954, as amended,
section 103, paragraph 10, of the Energy
Reorganization Act of 1974, and Title III
bf the Department of Energy
Organization Act.

§ 109-50.04 Definition.
As used in this subpart the following

definitions apply.
(a) "Book value" means acquisition

cost less depreciation.
(b) "Eligible institution" means any

nonprofit-educational institution of
higher learning, such as universities,
colleges, junior colleges, hospitals, and
technical institutes or museums located
in the United States and interested in
establishing or upgrading energy-
oriented educational programs.

(c) "Energy-oriented education
program" means one that deals partially
or entirely in energy or energy-related
topics.

(d] 'TOE Financial Assistance Rules"
(10 CFR Part 600) is the Department of
Energy directive which establishes a
uniform administrative system for
application, awards, and administration
of assistance awards, including grants
and cooperative agreements.

§ 109-50.305 Responsibilities and
authorities.

§ 109-50.305-1 Director of Procurement
-and Assistance ManagemenL

The Director of Procurement and
Assistance Management establishes
policies and procedures for the award
and administration of grants.

§ 109-50.305-2 Director) Office of Field
Operations P.nagement, Office of Energy
Research.
-The Director, Office of Field

Operations Management, Office of
Energy Research-

[a) Has program responsibility for the
Used Energy-Related Laboratory
Equipment Grant Program;

(b) Issues general instructions and
information on the program to
institutions;

(c) Reviews and, where appropriate,
approves requests from institutions for
used equipment where the book value of
an item of equipment exceeds $100,000
or where the cumulative book value of
used equipment grants to any one
institution exceeds $100,000; and

(d) Issues annual summary reports of
equipment granted under this program
to field and Headquarters organizations.
Advises ivhen grants to individual
institutions approach the $100,000 book
value coumulative limit.

§ 109-S0.305-3 Heads of ficld offices.
Heads of field offices shall establish

procedures for review and evaluation of
equipment grant proposals in
accordance with this subpart.

§ 109.50.305-4 Contracting officers.
Contracting Officers-
(a) Award energy-related laboratory

equipment grants under this program in
accordance with the DOE Financial
Assistance Rules and program
instructions issued by the Director,
Office of Energy Research and this
subpart;

(b) Forward a copy of each approved
and accepted grant to the Office of
Energy Research; and

(c) Forward to the Office of Field
Operations Management, Office of
Energy Research, for approval prior to
award of grant. requests from
institutions for used equipment where
the book value of the equipment
exceeds S100.000 or where the
cumulative book value of grants to an
institution exceeds S1O0,00O.

§ 109-50.305-5 Excess used energy-
related laboratory equipment holding
organizations.

Each DOE and contractor
organization holding excess used
energy-related laboratory equipment
shall forward copies of excess reports
(SF-120) to screeninn locations cited in
§ 109-50.310 after DOE screening
through the REAPS program (See § 109-
43.311-150).

§ 109-50.305-6 Screening locations.
Organizations designated in § 109-

50.310 shall retain current files of reports
of excess used energy-related laboratory
equipment for review by eligible
institutions.

§ 109-50.306 Types of equipment vwhlch
may be granted.

Examples of types of equipment which
may be granted under the Used Energy-
Related Laboratory Equipment Grant
Program are listed below. These
examples are merely illustrative and tt
inclusive.
-Radiation detectors, monitor. scalers, and

counters
-Nuclear reactors and accelErators
-Neutron howitzers and generators
-Critical and subcritical assemblies
-Bubble and cloud chambers
-Dosimerters, survey meters, radiometers.

and spectroscopes
-Radiation shields and reactor associate

components
--Mass spectrometers, infrared

spectrometers, and ultraviolet
spectrometers

-Gas and liquid chromatographs
-Ammeters. voltmeters, electrometers
-Linear and pulse-height analyzers

--Pawrcr supplies
-- 3talvst tct units
-Disi!Iation coluns
-Tmp-ature and prEasure recorders
-Ion control gauges
-Gas tracers and analyzera
-Solar collectors and heliometrs
§ 103-00.207 Types ofequipmentwl-:2h
may not 1e grantod.

Types of equipment which will not be
granted include.

(a) Any equipment determined to be
required by DOE direct operations or
DOE contractors;

(b) General supplies, such as Bunsen
burners, hoods and work benches;
furnitura; office equipment, such as
typewriters, adding machines, and
duplicating machines; drafting and
office supplies; refrigerators; tools;
presses, lathes, furnaces, hydraulic and
mechanical jacks, cranes and hoists-
and computing equipment; or

(c) Any equipment which has been
obtained as excess from another Federal
agency.

§ 103-50.303 Prcceduro.

(a) After completion of DOE
utilization screening, copies of excess
reports (SF 120) of used energy-related
laboratory equipment wil be forwarded
by each holding organization to the sites
listed in § 109.50.310 for use by eligible
institutions in reviewing and earmarking
specific equipment. These reports will
be separately prepared and identified
with the caption "Used Energy-Related
Laboratory Equipment."

(b) The following periods have been
established during which time
equipment will remain available to this
program prior to reporting it to the
General Services Administration for
utilization by other Federal agencies:

(1) Sixty days from the date DOE
utilization screening is completed and
the report is issued to screening
locations, to permit suitable time for
eligible institutions to review and
earmark the desired equipmenL

(2) An additional sixty days after the
equipment is earmarked to permit the
eligible institutions to prepare and
submit an equipment proposal request
and to provide time for field
organizations to review and evaluate the
proposal and take appropriate action.

(c) Upon approval of the proposal, the
issuance of the grant instrument and
acceptance by the institution are
deemed to constitute transfer of title.

(d) A Standard Form 120,
accompanied by a copy of the
completed grant, shall be used to drop
accountability of the granted equipment
from the financial records.
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(e) The cost of care and handling of
property incident to the grant shall be
charged to the receiving institution. Such
costs may consist of packing, crating,
shipping and insurance, and are limited
to actual costs. In addition, where
appropriate, the cost of any repair and/
or modification to any equipment shall
be borne by the recipient instifution.

§ 109-50.309 Reports.
(a) In addition to the copy of the

awarded grant required to be forwarded
in accordance with § 109-50.305-4(b),
each awarded grant shall be reported in
the Procurement Assistance Data
System.

(b) Heads of field offices shall include
grants made under this program in the
annual report of property transferred to
non-Federal recipients, as required by
FPMR § 101-43.4701(c).

§ 109-50.310 Screening locations.
The locations shown on the following

pages shall retain current files of SF-
120s, reports of excess used energy-
related laboratory equipment, for review
by eligible institutions. After completion
of DOE utilization screening through
REAPS, DOE activities shall forward.
copies of SF 120s covering used energy-
related laboratory equipment to these
locations.
California
Property Management Office Atomics

International Division, Rockwell
International Corporation, 8900 DeSoto
Avenue, Canoga Park, California 91305

Property Manager, Lawrence Livermore
Laboratory, University of California,
Livermore, California 94720

Business Services, L-53, Lawrence Livermore
Laboratory, University of California,
Livermore, California 94550

Colorado
Department of Energy, P.O. Box 26247,

Belmar Branch, 1075 S. Yukon, Lakewood,
Colorado 89226

Department of Energy. Rocky Flats Area
Office, P.O. Box 928, Golden, Colorado
80401

District of Columbia
Department of Energy, ER-44 Room 3F-053,

1000 Independence Avenue., SE.
Washington, DC 20585. Attn: Dr. Larry L.
Barker, (202) 252-6512

Department of Energy, MA-422, Room 8H-
089,1000 Independence Avenue., SE.
Washington, DC 20585. Attn: Mr. J. H.
Mackey, (202) 252-8261

Georgia
Department of Energy, 1655 Peachtree Street,

NE., 8th Floor, Atlanta, Georgia 30309
Idaho
EG & G, Property Management Branch, 539

Second Street, Idaho Falls, Idaho 83401
Department of Energy, Idaho Operations

Office, Property Management and

Administrative Services Branch, 550
Second Street, Idaho Falls, Idaho 83401

Illinois
Argonne National Laboratory, Plant

Operations, Plant Management 9700 South
Cass Avenue. Argonne, Illinois 60439

Iowa
Ames Laboratory. Iowa State University,

Materials Handling and Property Office,
Room 152, Research Building, Ames, Iowa
50010

Missouri
Department of Energy,, 23rd Floor, 324 E. 11th

St, Kansas City, Missouri 84106
Department of Energy, Kansas City Area

Office, P.O. Box 202, Kansas City, Missouri
64141

Nevada
Department of Energy, Nevada Operations

Office, Contract and Property Division,
Property Management Branch, P.O. Box
14100, Las Vegas, Nevada 89114

New Mexico
Sandia Laboratories, Office of University

Relations, P.O. Box 5800, Albuquerque,
New Mexico 87115

New York
Brookhaven National Laboratory, Supply and

Materials Office, Upton, Long Island, New
York 11973

Ohio
Monsanto Research Corporation, Mound

Laboratory, Property Management, P.O.
Box 32, Miamisburg, Ohio 45342

Pennsylvania
Department of Energy, 1421 Cherry Street,

10th Floor, Philadelphia, Pennsylvania
10102

South Carolina
E. I. Dupont de Nemours & Co., Savannah

River Laboratory, University Relations
Office, Aiken, South Carolina 29801

Tennessee
Oak Ridge National Laboratory, Material and

Services, P.O. Box X, Oak Ridge,
Tennessee 37830

Texas
Department of Energy, P.O. Box 5800, 2626

Mockingbird Lane, Dallas, Texas 75235
Washington
Department of Energy, 1992 Federal Building,

915 Secona Avenue, Seattle, Washington
98174

Rockwell Hanford, Excess Utilization,
Building 1167-A. P.O. Richland,
Washington 99352

Subpart 109-50.4-A-Programmatic
Disposal to Contractor of DOE
Property In a Mixed Facility

§ 109-50.400 Scope of subpart.
This subpart contains guidance to be

followed when it is proposed to sell or
otherwise transfer DOE personal

property located in a mixed facility to
the contractor who is the operator of
that facility.

§ 109-50.401 Definitions.
As used in this subpart, the following

definitions apply:
-(a) "DOE property" is the DOE-owned

personal property in a mixed facility,
(b) "Contractor" is the operator is the

operator of the mixed facility.
(c) "Mixed facility" is a partly DOE-

owned and partly contractor-owned
facility. For purposes of this subpart,
however, this definition does not apply
to such a facility operated by an
educational or other nonprofit
institution under a basic research
contract with DOE.

§ 109-50.402 Responsibilltles and
authorities.

§ 109-50.402-1 Director of Procurement
and Assistance Management.

The Director of Procurement and
Assistance Mahagement is authorized to
approve proposals for the programmatic
disposal of DOE personal property in a
mixed facility to the contractor
operating that facility.
§ 109-50.402-2 Heads of Headquarters
program organizations.

Heads of Headquarters program
organizations shall review and forward
to the Property and Equipment
Management Division (MA-422) for
approval, proposals for programmatic
disposal of DOE personal property In a
mixed facility to the contractor
operating that facility.

§ 109-50.402-3 Heads of field offices and
contracting officers.

Heads of field offices and contracting
officers shall submit proposals involving
programmatic disposals of DOE
property in mixed facilities throug4
appropriate administrative channels to
the cognizant Headquarters program
organization for review and forwarding
for approval.

§ 109-50.403 Programmatic disposal of
DOE property In mixed facilities.

§ 109-50.403-1 Submission of proposals,
Proposals involving programmatic

disposals for DOE personal property in
mixed facilities to contractors operating
the facility shall be forwarded through
the appropriate program organization to
the Property and Equipment
Management Division (MA-422) for
review and processing for approval.
Each such request for review and
approval shall include all information
necessary for a proper evaluation of the
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proposal. The proposal shall include, as
a minimum-

(a) The purpose of the mixed facility;
(b) The character, condition and

present use of the DOE property
involved, as well as its acquisition cost,
accumulated depreciation, and net book
value;
(c) The programmatic benefits which

would acrue to DOE from the disposal to
the contractor (including the
considerations which become importdnt
if the disposal is not made);

(d) The appraised value of the DOE
property (preferably by independent
appraisers); and

(e) The proposed terms and conditions
of disposal (covering for example, (1)
price, (2 priority to be given work for
DOE requiring the use of the transferred
property, and including the basis for any
proposed charge to DOE for amortizing
the cost of plant and equipment items,
(3) recapture of the property if DOE
foresees a possible future urgent need,
and (4] delivery of the property, whether
"as is-where is," etc.).

§109-50.403-2 Need to establish DOE
program benefit

When approval for a proposed
programmatic disposal of DOE personal
property in a mixed facility is being
sought, it must be established that the
disposal will benefit a DOE program.
For example, approval might be
contingent-on a showing that-

(a) The entry of the contractor as a
private concern into the energy program
is important and significant from a
programmatic standpoint; and

(b) The sale of property to the
contractor will remove obstacles which
otherwise discourage his entry into the
field.

§ 109-50.404 Notification.
The Under Secretary will be advised

prior to any' disposal which is
considered sensitive.

SUBCHAPTER I-INDUSTRIAL PLANT
EQUIPMENT

PART 109-51-LOANS OF
INDUSTRIAL PLANT EQUIPMENT
FROM THE DEFENSE INDUSTRIAL
PLANT EQUIPMENT CENTER

Sec.
109-51.000 Scope of part
109-51.001 Policy.
109-51.002 Memorandum of Agreement.
109-51.003 General provisions.
109-51.004 DIPEC Handbook.

Authority: Sec. 644, Pub. L 95-91, 91 Stat.
599 (42 U.S.C. 7254).

§ 109-51.000 Scope of part.
This part prescribes the policy and

conditions for loans of industrial plant

equipment (IPE) from the Department of
Defense General Reserve under the
management of the Defense Industrial
Plant Equipment Center (DIPEC) and
makes reference to the DOE DIPEC
Handbook which prescribes procedures
for arranging loans of IPE from DIPEC.

§ 109-51.001 Policy.
Since loan of DIPEC equipment is at

no cost, except for packing, crating,
handling, and transportation charges,
DOE field organizations and contractors
are encouraged to use DIPEC as a
source of industrial plant equipment in
lieu of purchasing such equipment.

§ 109-51.002 Memorandum of Agreement.
An agreement between DOE and the

Defense Logistics Agency establishes
the policies, procedures and conditions
by which DOE may obtain loans of IPE
from DIPEC. (Exhibit A of the DIPEC
Handbook).

§ 109-51.003 General provisions.
(a) DOE field organizations and

contractors may requisition IPE on a
loan basis for periods up to five years.
The WPE loan period may be extended on
mutual agreement between DIPEC and
the DOE field office involved.

(b) DOE has a 30-day period to accept
or reject IPE placed on hold by DIPEC.

(c) DOE field organizations or
contractors will pay costs of
transportation, dismantling, crating and
handling of IPE from and to DOD.

(d) On completion of the loan period,
the DOE field organization or contractor
shall return the DEPEC-IPE in the same
condition as received except for fair
wear and tear.

(e) DOE is required under terms of the
agreement to decontaminate IPE prior to
return or replace the equipment with an
equivalent item.

§109-51.004 DIPEC Handbook.
The DIPEC Handbook is available

through field organizations or by request
to the Property and Equipment
Management Division WMA-422). The
Handbook cites the procedures for
arranging loan of IPE, illustrates the
forms used and provides a bibliography
of DIPEC publications which list the
available PE by type of equipment and
by DIPEC control numbers.

SUBCHAPTER K-GOVERNMENT
PROPERTY IN THE POSSESSION OF OFF-
SITE CONTRACTORS

PART 109-60-MANAGEMENT OF
GOVERNMENT PROPERTY IN THE
POSSESSION OF OFF-SITE
CONTRACTORS

Sec.
109-60.000 Scope and applicability of part.

109-60.001 Definitions.

Subpart 109-60.1-Contractor's
Responsibility
109-60.100 General.
109-0.101 Assumption of responsibility.
1C9-60.102 Contractor's liability.
109-60.103 Segregation of Government

property.
109-0.104 Physical protection of property.
109-C0.105 Control of sensitive items of

property.
109-60.108 Disposition.
109-40.107 Relief from responsibility.

Subpart 109-60.2-Records and Financial
Reports
109-60200 General.
109-60.201 Unit Cost.
10-60.202 Records of plant and capital

equipment.
109-40.203 Records of material maintained

In stores.
109-C0204 Records of material issued upon

receipt.
109-60.205 Financial property control

reports.
109-60.2M6 DOE plant and equipment asset

types.

Subpart 109.60-3-identlficatlon
109.60.300 General

Subpart 109-60.4-Physical Inventories
109-6A00 General.
103-COA1 Frequency.
103-0.402 Reporting results of inventories.
109-60.403 Records of inventories.
109-6.404 Inventories upon termination or

completion.

Subpart 109.3-60.5--Care and Maintenance
109-60.500 General.
109-60.501 Contractor's maintenance

program.

Subpart 109.3-60.6-Utllzatlon, Disposal,
and Retirement
109-60.600 General.
109-60.601 Maximum use of property.
109-40.602 Disposal.
109-60.603 Retirement of property.

Subpart 109.3-60.7-Motor Vehicle and.
Aircraft Management
109-0.700 Scope of subpart.
109-0.701 Definition.
109-C0.702 Policy.
109-60.703 Classification of motor vehicles.
109-60.704 Acquisition of motor vehicles.
109-60.705 Identification ofmotorvehicles.
109-40.706 Use of the GSA Interagency

Motor Pool System.
109-60.707 Official use of motor vehicles.
109-60.703 Maintenance.
109-60.769 Disposition of motor vehicles.
109-60.710 Required motor vehicle reports.
109-60.711 Aircraft.

Subpart 10960.8-10960.46-Reserved]

Subpart 109-60.47-Reports
109-6.4700 Required reports.

Authority- Sec. 644. Pub. L 95-91, 91 Stat.
593 (42 U.S.C. 7254).
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§ 109-60.000 Scope and applicability of
part.

This pa't sets forth the minimum
requirements to be observed by off-site
contractors in establishing and
maintaining control over Government
property provided pursuant to a contract
with DOE. This part does not apply to
transportation contracts, grants,
cooperative agreements, contracts with
state and local governments, and to
operating and on-site service
contractors. To the extent of any
inconsistency between this part and the
terms of the contract under which the
Government property is provided, the
terms of the contract shall govern.

§ 109-60.001 Definitions.
As used in this part the following

definitions apply:
(a) "Accessory item" means an item

that facilitates or enhances the
operation of capitalized equipment but
which is not essential for its operation,
such as remote control devices.
(b) "Auxiliary item" means an item

without which the basic unit of
equipment cannot operate, such as
motors for pump and machine tools.

(c) "Capital equipment" means
personal property items having a unit
acquisition cost of generally $500,00 or
more and an anticipated service life in
excess of one (1) year, regardless of
types of funding, are not properly
chargeable to buildings or utilities, and
having the potential for maintaining
their integrity as capital items, i.e., not
expendable due to use.
(d) "Government personal property"

means all property provided at
Goverment expense for performance of
the contract, regardless of the method
by which it is provided, including rented
or leased equipment, except real
property, records of the Federal
Government, nuclear and special source
materials, and atomic weapons and by-
product materials.

(1) "Government-furnished property"
means property in the possession of or
directly acquired by the Government
and subsequently made available to the
contractor for use in performance of the
contract.

(2) "Contractor-acquired Government
property" means property acquired or
otherwise provided by the contractor for
performance of a contract and to which
the Government has title or the right to
take title under the contract terms.
(e) "Materials" means property which

may be incorporated into or attached to
an end item to be delivered under a
contract or which may be consumed or
expended in normal use in the
performance of a contract. It includes,
but is not limited to, raw and processed

material, parts, components, assemblies-,
or supplies.

(i) "Property administrator" means an
authorized representative of the
contracting officer assigned to
administer the contract requirements
and obligations relative to Government
property. If an authorized representative
has not been designated as the property
administrator, the contracting officer is
the property administrator.

(g) "Plant and equipment" means
land, land rights, depletable resources,
improvements to land, buildings and
structures, utilities, and capital
equipment having an anticipated service
life of 1 year or more, the individual
units of which satisfy the monetary and
other criteria for capital charges and
which therefore justify the maintenance
of continuing plant and equipment
records.

(h) "salvage" means that property
which has some value in excess of its
basic material content but which is in
such.condition that it has no reasonable
prospect of use for any purpose as a unit
and its repair or rehabilitation for use is
clearly impracticable.

(i) "Scrap" means property that has no
value except for the recoverable value
of its basic material content.

(j) "Sensitive items" means those
items of property which are susceptible
to being appropriated for personal use
or which can be readily converted to
cash. Examples are firearms,
photographic equipment, binoculars,
tape recorders, calculators, and power
tools.

(k) "Special test equipment" means
either single or multipurpose integrated
test units engineered, designed,
fabricated, or modified to accomplish
special purpose testing in the
performance of a contract. It consists of
items or assemblies of equipment that
are interconnected and interdependent
so as to become a new functional entity
for special testing purposes. It does not
include material, special tooling,
facilities (except foundations and
similar improvements necessary for the
installation of special test equipment),
and equipment items used for general
testing purposes.

(1) "Special tooling" means jigs, dies,
fixtures, molds, patterns, taps, gauges,
other equipment and manufacturing
aids, all components of these items, and
replacement of these items, which are of
such a specialized nature that without
substantial modification or alteration
their use is limited to the development
or production of particular supplies or
parts thereof or the performance of
particular services. It dbes not include
material, special test equipment,
facilities (except foundations and

similar improvements necessary for the
installation of special tooling), general
or specical machine tools, or similar
capital items.

Subpart 109-60.1-Contractor's
Responsibility

§ 109-60.100 General.
(a) The contractor is directly

responsible and accountable for all
Government property in its possession
or control in accordance with the
provisions of the contract, including
property provided under such contract
which may be in the possession or
control of a subcontractor. The
contractor shall establish and maintain
a system, in accordance with th4
provisions of this part, to control,
protect, preserve and maintain all
Government property. It the contractor
is expected to acquire and be
accountable for, or does acquire
Government personal property with an
acquisition value of $500,000 or more,
the contractor's property management
system shall be in writing. Contractors
holding Government personal property
with an acquisition value of less than
$500,000 may, at the discretion of the
contracting officer, be required to have
their property management system In
writing. The requirement for written
systems may be waived in writing by
the contracting officer where the
contracting officer determines' that
maintenance of a written system is
unnecessary. The system shall be
reviewed and if satisfactory, approved
in writing by the contracting officer.

(b] The contractor shall maintain and
make available such records as are
required by Subpart 109-60.2 and shall
account for all Government property
until relieved of that responsibility.
Liability for loss, damage, or improper
use of property in a given instance will
depend upon all the circumstances
surrounding the particular case and will
be determined in accordance with the
provisions of the contract. The
contractor shall furnish all data
necessary to substantiate any request
for discharge from responsibility.

(c) The contractor shall require
subcontractors provided Government
property under the prime contract to
comply with the provisions of this part,
Procedures for assuring subcontractor
compliance shall be included in the
contractor's property control system.

(d) If any portion of the contractor's
property control system is found to be
inadequate upon review by the property
administrator, necessary corrective
action will be accomplished by the
contractor prior to approval of the

1 9 11
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system. When agreement as to
adequacy of control or corrective action
cannot be reached between the
contractor and the property
administrator, the matter will be
referred to the contracting officer.

(e) The property records and the
premises where any Government
property is located shall be accessible to
the property administrator or other
authorized representative during
contract performance, at contract
completion or termination, or at all
reasonable times. The contractor's
property control system is subject to
audit by the Government as often as
circumstances warrant during the
contract's performance, at its
completion or termination, or at any
time thereafter while the contractor is
required to retain the contract records.
All these records, including related
correspondence, shall be made available
to the auditors.

§ 109-60.101 Assumption of
responsibility.

(a) The contractor becomes
responsible for Government-furnished
property upon its delivery into the
contractor's custody or control. For
contractor-acquired Government
property, the contractor assumes
responsibility in accordance with the
property provisions of the contract.

(b) All Government-furnished
property shall be inspected and checked
promptly at the of time receipt. Any
visible or other external evidence of
damage or error in quantity should be
noted on the waybill with the signature
of the carrier's agent. As soon as
possible, the contractor shall send the
contracting officer a full report of the
damage or quantity error, including
extent, apparent cause, and the
estimated cost of repairs. The
contracting officer will advise the
contractor of the action to be taken.

(c) It is the contractor's responsibility
to inspect, at the time of receipt, all
property not furnished by the
government that is acquired in the
performance of the contract, and to take
any necessary action with the vendor
and/or carrier if there should be any
damage or error in quantity.

(d) Procedures shall be established to
protect any warranty rights which
accrue to the Government with the
acquisition of Government property.

§ 109-60.102 Contractor's liability.

(a) Subject to the terms of the
contract, the contractor may be liable
for shortage, loss, damage, or
destruction of Government property or
when there is evidence of improper or

unreasonable use or consumption of
Government property.

(b) The contractor shall report
promptly to the property administrator
any shortage, loss, damage, or
destruction of Government property in
its possession or control, or in the
possession or control of any
subcontractor, together with all the facts
and circumstances of the case.

(c) Any loss that may be due to theft
shall be reported by the contractor
immediately to the local police and/or
Federal Bureau of Investigation and the
property administrator.
§ 109-60.103 Segregation of Government
property.

Ordinarily, provisions shall be made
by the contractor to keep Government
property segregated from contractor-
owned property. Commingling of
Government and contractor-owned
property may be allowed only when the
segregation of the property would
materially hinder the progress of the
work, (e.g., segregation is not feasible
for reasons such as quantities, lack of
space, or costs caused by additional
handling), and where control procedures
are adequate, i.e., the Government
property is identified as being
Government property. Commingling
must be approved in advance by the
property administrator, In case of
research and development contracts
with educational institutions,
commingling is authorized without the
requirement for advance approval
unless physical segrcgation is otherwise
required by the contracting officer.
§ 109-60.104 Physical protection of
property.

(a) Controls such as property pass
systems, memorandum records, marking
of tools, regular or intermittent gate
checks and perimeter fencing shall be
implemented, recognizing the value of
the property, to prevent loss, theft, or
unauthorized movement of Government
property from the premises on which
such property is located.

(b) Classified Government property
will be handled in accordance with
instructions of the contracting officer.

§ 109-60.105 Control of sensitive Items of
property.

(a) The contractor shall assure that
effective procedures and practices are
established for the administrative and
physical control of sensitive property
items before and after issuance. Each
contractor shall prepare a list of the
types of property considered to be
sensitive. This list, together with control
procedures, shall be provided to the

property administrator for review and
approval.

(b) At a minimum, controls on
sensitive property shall include property
records, memorandum receipts, bin or
tool check systems, or combinations
thereof. Procedures shall provide for
physical inventories at least once each
year, and methods for adjustment of
inventory levels due to losses, thefts and
damage. More frequent inventories of
sensitive property may be necessary
where the value of the property, degree
of security achieved, or loss experience
indicates greater controls are required in
order to protect the Government's
interest. Such procedures and practices
shall be subject to review and approval
by the property administrator.

§ 103-60.103 Dispositon.

The contractor is responsible for
disposing of Government property as
provided for in the contract or as
directed by the contracting officer. The
contractor shpll promptly advise the
property administrator of any
Government property that becomes
excess to requirements for contract
performance and to take such action for
its disposition as directed.

§ 109-60.10Z Relief from responsibility.
Subject to instructions of the

contracting officer and the terms of the
contract, the contractor may be relieved
of responsibility for Government
property when the property is-

(a) Consumed or expended in contract
performance-to the extent the
contracting officer has determined that
Its consumption or expenditure was for
proper purposes and in reasonable '
quantity for performance of the contract;

(b) Removed from contractor's
possession-when removed as directed
by the property administrator or
contracting officer;,

(c) Lost, damaged or destroyed
(including property consumed or
expended in excess of reasonable
requirements, and non-severable
Govemment-ovmed property which has
been connected to contractor-owned
property for the performance of the
contract and cannot be removed without
destroying its serviceability)--when the
contracting officer has determined the
contractor's liability, if any; the
Government has been reimbursed to the
extent required by the contracting
officer's determination; and, property
disposition has been made of any
property rendered unserviceable by
damage; or

(d) Retained by the contractor, with
approval of the contracting officer, and
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for which the Government has received
adequate consideration.
Subpart 109-60.2-Records and
Financial Reports

§ 109-60.200 General.
(a) The contractor shall establish and

maintain adequate property control
records, either manual or mechanized
and. consistent with the requirements of
this subpart, for all Government
property provided under a contract,
including property provided under such
contract as may be in the possession of
control of a subcontractor. Unless
otherwise directed by the contracting
officer, records of Government property
established and maintained by the
contractor under the terms of the
contract shall be designated and utilized
as the official contract records.
Duplicate records shall not be furnished
to nor be maintained by the
Government.

(b) If a contractor has multiple
contracts with DOE, separate property
records for each contract should be
maintained. However, if approved by
the contracting officer, a consolidated
property record may be maintained if it
provides the pertinent information set
forth in this subpart and the property is
identified to the applicable contract.

(c) Property records of the type
established for components acquired
separately shall be used for serviceable
components removed from items of
Government property as a result of
modification.

(d) The contractor's property control
system shall contain a system or
technique to locate any item of
Government property with reasonable
promptness.

§ 109-60.201 Unit cost
(a) The unit cost of each item of

Government property shall consist of
the acquisition cost and the cost of any
additional components, and shall be
contained in the contractor's property
control system. Unless the contractor's
quantitative inventory record contains
unit cost, the supplementary records
containing this information must be
identified and recognized as a part of
the official property records. For
Government-furnished property, copies
of documents needed for record
purposes, including pricing, will be
furnished to the contractor.
. (b) For property record purposes,
original transportation and installation
costs are to be considered as part of the
acquisition cost of an item. Subsequent
costs incurred in transporting and/or
installing transferred or relocated

property should not be added to the
original acquisition cost.

§ 109-60.201 Records of plant and capital
equipment

(a) For each item of plant and capital
equipment (as defined in § 109-60.001],
the contractor shall maintain an
individual item record containing, at a
minimum the-

(1) Contract number;
(2) Asset type (Ref. § 109-60.206);
(3) Nomenclature or description of

item;
(4) U.S. Government identification tag

number,
(5) Manufacturer's name;
(6) Manufacturer's model number;
(7) Serial number;
(8) Acquisition document reference

and date;
(9) Location; and
(10) Unit cost (including

transportation and installation).
(b) Accessory and auxiliary items that

are attached to, part of, or acquired for
use with a specific item of capital
equipment shnll be recorded on the
record of the associated item of capital
equipment. Useable accessory and
auxiliary items that are removed from
items of Government equipment shall
also be separately recorded, and the
cost of the basic item reduced
proportionally.

§ 109-60.203 Records of material
maintained in stores.

Records of Government-owned
material maintained by the contractor in
stores, and held under inventory control,
shall contain the--

(a) Contract number;
(b) Nomenclature or description of

item;
(c) Quantity received;
(d) Quantity issued;
(e) Bhlance on hand;
(f) Posting reference and date of

transaction;
(g) Unit price;
(h) Location; and
(i) Disposition.

§ 109-60.204 Records of material Issued
upon receipt.

(a) The property administrator may
authorize the contractor to maintain, in
lieu of stock records, a file of
appropriately cross-referenced
documents evidencing receipt, issue,
and use of Government-provided
materials that is issued for immediate
consumption and not entered in the
inventory records as a matter of sound
business practice.

(b) With respect to non-profit
organizations, where material is issued
directly upon receipt, Government

invoices, 'contractor's purchase
documents, or other evidence of
acquisition and issue will be accepted
as adequate property records for
material furnished to or acquired by the
contractor and issued directly so to be
considered consumed under the
contract.
§ 109-60.205 Financial property control
reports.

The contractor shall prepare a semi-
annual report, as of March 31 and
September 30 of each year, for each
contract and subcontract thereunder
showing the dollar amount and the
number of line items of plant and capital
equipment, by DOE asset type (see
§ 109--60.206), acquired or disposed or
during the period. The report will show,
at a minimum, the beginning balance,
acquisition, disposition, and ending
balance. The report format and the DOE
office to which the report will be
furnished will be as direced by the
property administrator. The reports are
due not later than 45 days after the end
of the reporting period.

§ 109-60.206 DOE plant and equipmont
asset types.
401 Land
410 Land Rights
430 Minerals
440 Timber
460 Site Preparation, Grading and

Landscaping
470 Roads, Walks, and Paved Areas
480 Fences and Guard Towers
490 Other Improvements to Land
501 Buildings
550 Other Structures
610 Communications Systems
615 Electric Generation, Transmission and

Distribution Systems
620 Fire Alarm Systems
625 Gas Production, Transmission and

Distribution Systems
630 Irrigation Systems
635 Railroad Systems
640 Sewerage Systems
645 Steam Generation and Distribution

Systems
650 Water Supply, Pumping, Treatment and

Distribution Systems
655 Nuclear Steam and Electric Generation

and Transmission Systems
660 SPR Crude Oil Piping System
665 NPR Crude Oil Extraction and

Distribution System
710 Heavy Mobile Equipment
715 Hospital and Medical Equipment
720 Laboratory Equipment
725 Motor Vehicles and Aircraft
730 Office Furniture and Equipment
735 Process Equipment
740 Railroad Rolling Stock
745 Reactors and Accelerators
750 Security and Protection Equipment
755 Shop Equipment
760 Reserve Construction Equipment Pool
770 Automatic Data Processing Equipment
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799 Miscellafieous Equipment
800 hInprovements to Property of Others
900 Unclassified Plant and Equipment

Subpart 109-60.3-Identification

§ 109-60.300 General.

(a) The contractor shall identify, mark,
and record all capital and sensitive
items of equipment promptly upon
receipt, except leased or rented
equipment, and shall maintain this
identification as long as such property
remains in the custody, possession, or
control of the contractor. Property
identification numbers will be recorded
on all applicable receiving, shipping,
and disposal documents, and any other
documents pertaining to the property
control system where practicable.
Marking and numbering shall be
accomplished by etching, stamping,
painting, attaching metal or plastic tags
or decalcomanias. Each item shall be
marked "Property of the U.S.
Government, Department of Energy."
Information on property numbers will be
furnished by the property administrator.
If practicable, such markings shall be
removed or obliterated from the
property involved, if and when
Government ownership is relinquished.
Leased or rented equipment shall be
identified in such manner as will not
damage the property. Property which by
its nature or size cannot be marked shall
not be commingled with contractor-
owned property unless approved by the
property administrator. When items are
not susceptible to marking, they shall be
subject to other specific control
measures;such as custodial receipts.

(b) Where special tooling or special
test equipment is utilized under a
contract or subcontract, it shall be
identified as required by the contracting
officer.

Subpart 109-60.4-Physical
Inventories

§ 109-60.400 General.

The contractor shall periodically
physically inventory Government
property in its possession or control and
shall require such inventories of
property held by subcontractors. The
physical inventory shall be consistent
with approved contractor procedures
and generally accepted accounting
principles. Procedures that are limited
solely to a check-off of a-listing of
recorded property do not meet the
requirements of a physical inventory.
Personnel who perform the physical
inventory shall not be the same
individuals who maintain the property
records or have custody of the property
unless the contractor's operation is too
small to do otherwise..

§ 109-60.401 Frequency.
Physical inventories of permanently

affixed plant (such as fencing, buildings.
other structures, utilities and systems]
are to be taken not less frequently than
every 10 years. Inventories of movable
capital equipment are to be taken not
less frequently than every 2 years.
Inventories of sensitive items (capital
and non-capital) shall be taken not less
frequenlty than annually. Substantial
quantities of materials (stores] held
under inventory control shall be
inventoried annually. Small quantities of
material representing bench stock need
not be inventoried.

§ 109-60.402 Reporting results of
Inventories.

The contractor shall, at a minimum,
submit to the property administrator a
listing of all discrepancies disclosed by
a physical inventory, and a signed
statement that the physical inventory
was completed on a certain date and
that the official property records were
found to be in agreement with the
physical inventory, except for the
discrepancies reported. As a minimum.
the discrepancy listing shall contain the
property number, nomenclature, and
unit cost The listing and signed
statement shall be furnished with a
minimum of delay after completion of
the physical inventory, but no later than
60 days after its completion.

§ 109-60.403 Records of Inventorlem.

Appropriate inventory records and
reports shall be maintained and will
serve as a basis for (a) effecting
maximum utilization of available
property, (b] prompt identification and
reporting of excess property, (c)
effective physical protection of property,
and (d) the preparation of special and
recurring reports. Full use will be made
of accounting records and reports to
avoid duplication.

§ 109-60.404 Inventories upon termination
or completion.

(a) Immediately upon termination or
completion of a contract, the contractor
shall submit an inventory report
adequate for determining appropriate
disposal of all Government property
applicable to the terminated or
completed contract. Further, this report
shall include an inventory report of all
Government property in a
subcontractor's possession or control
which is also applicable to the
terminated or completed contract. This
inventory report will be submitted to the
property administrator for verification
and disposition action.

(b) Exception. The requirement for
physical inventory of Government

property at the completion of a contract
may be waived by the contracting
officer when the property is authorized
for use on a follow-on contract, provided
that-

(1) Past experience has established
the adequacy of property controls; and

(2) A statement is provided by the
contractor indicating that transfer of
record balances has been made in lieu
of preparing a formal inventory list and
the contractor accepts responsibility
and accountability for those balances
under the terms of the follow-on
contract.
Subpart 109-60.5-Care and
Maintenance

§ 109-60.500 General.
The contractor shall be responsible

for the proper care and maintenance of
Government property in its possession
or control from the time of receipt until
properly relieved of responsibility. The
removal of Government property to
storage, or its contemplated transfer.
does not relieve the contractor of these
responsibilities.

§ 109-60.501 Contractor's maintenance
program.

The contractor's maintenance
program shall be consistent with sound
economic industrial practice, the
manufacturer's recommendation, and
the terms of the contract, and shall
include the following:

(a) Preventive maintenance.
Preventive maintenance is generally
performed on a regularly scheduled
basis in order to detect and correct
unfavorable conditions or defects before
they result in breakdowns and to
maximize the useful life of the
equipment. An effective preventive
maintenance program shall consist of,
but not be limited to-

(1) Inspection of equipment at periodic
Intevals to detect maladjustment, wear,
or impending breakdown; 6

(2) Regular lubrication of bearings and
moving parts in accordance with a
lubrication plan;

(3) Adjustments for wear. repair, or
replacement of worn or damaged parts
and the~elimination of causes of
deterioration;

(4) Removal of sludge, chips, and
cutting oils from equipment which will
not be used for a period of time;

(5) Taking necessary precautions to
prevent deterioration from
contamination and corrosion; and

(6) Proper storage and preservation of
accessories and special tools furnished
with an item of equipment but not
regularly used with it.
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(b) Major repairs or rehabilitation.
The maintenance program of the
contractor shall provide for the
disclosure and reporting to the property
administrator of the need for major
repairs, replacement, and other
rehabilitation work on Government
property in its possession or control.

(c) Records of maintenance. The
contractor shall keep records sufficient
to disclose the maintenance and repair
performed and associated cost.
Subpart 109-60.6--Utilization,

Disposal, and Retirement

§ 109-60.600 General.
It is DOE's policy that all property

furnished under a contract shall be
utilized to the fullest extent possible.
The contractor's procedures shall be
adequate to assure that Government
property will be utilized only for those
purposes authorized in the contract, and
that the contracting officer's approval is
obtained prior to noncontract use.

§ 109-60.601 Maximum use of property.
Property and supply management

practices shall assure that the maximum
and best possible use is made of
property. Materials and equipment shall
be limited to those items essential for
effective execution of work performed
under the contract

§ 109-60.602 Disposal.
Unless otherwise authorized,

contractors having property determined
to be excess shall contact the property
administrator for instruction as to the
proper method of disposal. Property
shall not be disposed of without prior
approval of the contracting officer.

§ 109-60.603 Retirement of property.
When capital equipment is worn out,

lost, stolen, destroyed, abandoned or
damaged beyond economical repair, it
shallibe listed on a retirement work
order. A full explanation shall be made,
supported by an investigation, if
necessary, as to the date and
circumstances surrounding loss, theft,
destruction, or damage. The retirement
work order shall be signed by the
responsible contractor administrative
official initiating the report and
reviewed and approved by an official at
least one supervisory echelon above the
official initiating the report, and the
property administrator. Detailed
information concerning the retention
and/or submission of retirement work
orders will be furnished by the property
administrator.

Subpart 109-60.7-Motor Vehicle and
Aircraft Management

§ 109-60.700 Scope of subpart.
This subpart prescribes basic policies

and procedures for the management of
Government-owned motor vehicles and
aircraft in the possession of off-site
contractors.

§ 109-60.701 Definition.
"Government-furnished motor

vehicles" are DOE-owned vehicles,
vehicles leased from the General
Services Administration Interagency
Motor Pool System (GSA-IMPS), and
vehicles leased from commercial
sources.

§ 109-60.702 Policy.
(a) Govemment-furnished motor

vehicles and aircraft shall be provided
to or acquired by off-site contractors
when considered essential for the
performance of the contract work and
when approved by the contracting
officer.

(b) Government-owned motor vehicles
and aircraft shall be maintained and
utilized by contractors in the most
practical and economical manner
consistent with DOE program
requirements, safety considerations, fuel
economy, and applicable laws and
regulations.

(c] DOE-PMR Parts 109-38 and 109-39
(41 CFR Chapter 109) contain the
requirements for management DOE-
owned motor vehicles and aircraft. DOE
contracting officers shall apply the
applicable provisions contained therein
in their management of contractor motor
vehicle and aircraft operations.

(d) Contractors shall conform fully to
the average fuel economy standards
established by law and these
regulations in the selection of
Government-furnished motor vehicles.

(e) Contractors shall maintain and
operate motor vehicles in such a manner
as to foster reduced fuel consumption.

(fl Normally, motor vehicles will not
be furnished to fixed-price contractors.

(g) Prior approval of GSA must be
obtained before-

(1) Fixed-price contractors can use the
GSA-IMPS; and

(2) DOE-owned motor vehicles can be
furnished to any contractor in an area
served by a GSA-IMPS.

§ 109-60.703 Classification of motor
vehicles.

Because of differences in controls.or
limitations on possession and use,
Government vehicles are classified as
follows:

(a) Passenger vehicles.

(1) Sedans and station wagons (small,
subcompact, compact, mid-size, and
large).

(2) Ambulances.
(3) Buses.
(b) Trucks.
(1) Light, less than 8,500 GVWR

(Gross Vehicle Weight Rating).
(i) 4 x 2.
(ii) 4 x 4.
(2) Light, 8,500 to 12,499 GVWR.
(i) 4 x 2.
(ii) 4 x 4.
(3) Medium, 12,500 to 23,999 GVWR,
(4) Heavy, 24,000 GVWR or more.
(c) Special purpose vehicles.
(1) Fire trucks.
(2) Construction vehicles.
(3) Other vehicles equipped for special

purposes.

§ 109-60.704 Acquisition of motor
vehlclos.

(a) GSA has the responsibility for
procurement of motor vehicles for
Government agencies.

(b) Contractors shall submit motor
vehicle requirements to the contracting
officer for approval.

(c) The acquisition of passenger
vehicles is limited to small, subcompact,
and compact vehicles which meet
Government fuel economy standards,

(d) The DOE Procurement and
Assistance Management Directorate,
Headquarters, (MA-422), shall certify all
requisitions for the following:

(1) The acquisition of small,
subcompact, and compact passenger
vehicles.

(2) The lease (60 continuous days or
more) of light trucks less than 8,500
GVWR.

(e) Purchase requisitions for
acquisition of passenger vehicles by
purchase or lease must be processed In
accordance with 41 CFR 109-38.1308.

(f) Purchase requisitions for other
motor vehicles may be submitted to
GSA as directed by the contracting
officer.

(g) Contractors shall thoroughly
examine motor vehicles acquired under
a GSA contract for defects. Any defect
shall be reported promptly to GSA, and
repairs shall be made under terms of the
warranty.

§ 109-60.705 Identification of motor
vehicles.

(a) Except as indicated in § 109-
60.705(b), DOE-owned motor vehicles
will have Government license tags and
the following identification, which will
be furnished and displayed as specified
by the property administrator:
For Official Use Only
U.S. Government
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Department of Energy

(b) Security vehicles may be
exempted from the above requirements
by the contracting officer. All other
exemptions require approval by the
DOE Director of Procurement and
Assistance Management Directorate.

§ 109-60.706 Use of the GSA Interagency
Motor Pool System.

Where authorized by the contracting
officer, contractors may use the services
of the GSA-IMPS.

§ 109-60.707 Official use of motor
vehicles.

Government-owned vehicles are to be
used for "Official Use Only."
Contracting officers may approve home-
to-work or work-to-home transportation
on a one-time exceptional basis. Home-
to-work or work-to-home transportation
on a continuing basis requires approval
of the head of the cognizant DOE field
office. Records of such approval will be
kept on file.

§ 109-60.708 Maintenance.

Contractors shall maintain
Government-owned vehicles according
to a systematic written procedure and in
accordance with manufacturer's
specifications and the terms of the
warran.ty. The GSA publication "Guide
for the Preventive Maintenance of Motor
Vehicles" provides guidance for the

maintenance of Govemment-owned
vehicles.

§ 109-60.709 Disposition of motor
vehicles.

(a) The contractor shall dispose of
DOE-owned motor vehicles as directed
by the contracting officer.

(b) DOE-owned motor vehicles may
be disposed of as exchange/sale items
when directed by the contracting officer,
however, a designated DOE official
must excecute the Title Transfer forms.

§109-60.710 Required motor vehicle
reports.

Contractors shall submit the following
annual fiscal year-end reports of
Government-furnished motor vehicles to
the contracting officer. Information on
preparation and submission of the
reports will be furnished by the property
administrator.

(a) Agency Report of Motor Vehicle
Data (Standard Form 82).

(b) Special Purpose Vehicle Report.
(c) Age and Mileage Analysis.

§ 109-60.711 AircrafL

(a) Acquisition of aircraft requires
statutory authority. Contracting officers
may authorize a lease, rental, hire, or
loan of an aircraft if the period is less
than 30 days. If longer than 30 days,
approval must be obtained from the
DOE Director of Procurement and
Assistance Management.

(b) Aircraft shall be used for official
purposes only.

Subpart 109-60.8-109-60.4--
[Reserved]

Subpart 109-60.47-Reports

§ 109-60.4700 Required reports.
Following is a summary listing of

those property reports required to be
submitted by the contractor, along with
the frequency of the reports and the
subpart which describes the report:

(a) Loss. damage, or destruction of
Government property (On occurrence)
§ 109-60.102(b).

(b) Loss due to theft (On occurrence)
§ 109-60.102(c).

(c) Financial property control reports
(Semi-annual) § 109-60205.

(d) Physical inventories of
permanently affixed plant (Not less
frequently than every 10 years) § 109-
60.402.

(e) Physical inventories of capital
equipment (Not less frequently than
biennial) § 109-60.402.

(1) Physical inventories of sensitive
items (Not less frequently than annual)
§ 109-60.402.

(g) Termination inventories
(Termination or completion) § 109-
60.404.

(h) Motor vehicle reports (Annual)
§ 109-60.710.

fIMND: e4XLC3 Vied 3-Z3-14 CAS =1
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DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

ffinimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions
. General wage determination decisions
of the Secretary of Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study'of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined to be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and in the
localities specified therein.

The determinations in these.decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's Orders 12-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in these
decisions shall, in accordance with the
provisions of the foregoing statutes,
constitute the minimum wages payable
on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes
engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations as prescribed in 5 U.S.C.
553 and not providing for delay in
effective date as prescribed in that
section, because the necessity to issue
construction industry wage
determination frequently and in large
volume causes procedures to be
impractical and contrary to the public
Interest.

General wage determination decisions
are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the

provisions of 29 CFR Parts 1 and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent to its publication date shall
be made a part of every contract for
performance of the described work
within the geographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the minimum paid under such
contract by contractors and
subcontractors on the work.

Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part I of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's orders 13-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in foregoing
general wage determination decisions,
as hereby modified, and/or superseded
shall, in accordance with the provisions

_ of the foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.

Modifications and supersedeas
decisions are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or
governmental agency having an interest
in the wages determined as prevailing is
encouraged to submit wage rate
information for consideration by the
Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained

by writing to the U.S. Department of
Labor, Employment Standards
Administration, Wage and Hour
Division, Office of Government Contract
Wage Standards, Division of
Government Contract Wage
Determinations, Washington, D.C. 20210.
The cause for not utilizing the
rulemaking procedures prescribed in 5
U.S.C. 553 has been set forth In the
original General Determination
Decision.

Modifications to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dates of publication
in the Federal Register are listed with
each State.
Colorado: C083-5113 ........................ July 15. 1093.
Idaho: ID82-5128 . .......................... No. 20, 1902.
Indliana: IN83-2073.. .............. SepL 9, 1903.
KentCcky: KY84-1003 ................................... Jan 9, 1004,
lKch an: M183-2020 .......................... .......... Mar. 10. 1003,
MLmnesota:

MN83-2058 ..................J_ 29,1903,
MN83-2059 ............................................... Do,

New Yode N'80-3054 ............................... Sept 5, 190
North Dakota:

ND84-5006 ....................... Ma, 10. 1904,
ND81-5131 .............................. . Jul 0, 1001.

Utah; UT83-5120 ................................ .. Sept 30. 10 3
Waahlngton: WA83-5110 ............................ Juno 3, 1033,
V.bonm-hn: W183-2041 .......... ... May 13, 1903,

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Register are
listed with each State. Supersedeas
decision numbers are in parentheses
following the numbers of the decisions
being superseded.
CCafomia: CA83-5128 (CA84-5001) . Doec. 9, 1033.
Kentucky- KY82-1060 (KY84-1010) ............. Oct. 0, 1982,
Maschusetts: MA03-3049 (MA84-3008). No%. 10, 1983,
Knezota: MNSI-2065 (MA84-5010) .. Dec. 11, 1981.

Cancellation of General Wage
Determination Decision

The General Wage Decision listed
below is cancelled. Agencies with
construction projects pending to which
the cancelled decision would have been
applicable should utilize the Project
Determination procedure by submitting
Form SF-308. See Regulations Part 1 (29
CFR), § 1.5. Contracts for which bids
have been opened shall not be affected
by this notice. Also, consistent with 29
CFR 11(b](2), the incorporation of the
cancelled decision in contract
specifications, the opening of bids for
which is within (10) days of this notice,
need not be affected.

MN83-2060, Blue Earth, Faribault,
Freeborn, Mower, and Olmsted
Counties, Minnesota-Building and
Residential Construction.

Signed at Washington, D.C. this 23rd day of
March 1984.
James L. Valln,
Assistant Administratoi.
BILLING CODE 4510-27-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 341, 342, 343, 344, 345,
346, and 347

49 CFR Part 1300

[Docket No. RM83-78-000; Order No. 367]

Transfer of Oil Pipeline Regulations

Issued: March 23,1984.
AGENCY: Federal Energ3Regulatory
Commission, DOE.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
transferring oil pipeline regulations to
Title 18 of the Code of Federal
Regulation (CFR), which title concerns
areas under Commission jurisdiction,
from Title 49 of the CFR, which deals
primarily with the work of the Interstate
Commerce Commission (ICC). These
regulations are currently published in
Title 49 of the CFR because oil pipelines
came under the jurisdiction of the ICC
before the 1977 Department of Energy
Organization Act transferred
jurisdiction to the Commission. This
transfer will avoid confusion since the
ICC intends to revise the regulations in
49 CFR in the near future.
EFFECTIVE DATE: July 2,1984.
FOR FURTHER INFORMATION CONTACT.
Joseph Hartsoe, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, (202) 357-
8033.
SUPPLEMENTARY INFORMATION:

I. Background
Jurisdiction over oil pipelines, as

related to the establishment of rates or
charges for the transportation of oil by
pipeline and to the establishment of -
valuations for oil pipelines, was
transferred in 1977 from the Interstate
Commerce Commission (ICC) to the
Federal Energy Regulatory Commission
(Commission) under sections 306 and
402(b) of the Department of Energy
Organization Act (DOE Act), 42 U.S.C.
7155 and 7172(b) (Supp. V 1981), and
Executive Order No. 12,009, 3 CFR Part
142 (1978). Section 705(a) of the DOE Act
further provides that regulations relating
to functions transferred to the
Commission shall continue in effect until
modified by the Commission. 42 U.S.C.
7295(a) (Supp. V 1981). When the DOE
Act became effective, the regulations
relating to the Commission's jurisdiction

over oil pipelines were in Title 49 of the
Code of Federal Regulations (CFR).

'Soon after the effective date of the
DOE Act, the Commission also
announced that regulations in Title 49 of
the CFR that relate to the Commission's
jurisdiction over oil pipelines would
remain in effect until modified.'
Effective January 28,1981, the
Commission transferred most of these
ICC regulations from 49 CFR to 18 CFR.2
However, regulations related to various
oil pipeline filings and applications in
Parts 1002, 1010, 1300, 1301, 1305, 1330,
and 1331 of Title 49 were not transferred
at that time. On July 7,1983, the ICC
announced that it intends to remove
most or all of these regulations from 49
CFR on or before February 1, 1984.3

To avoid a confusing hiatus with
respect to these regulations and to effect
the most efficient and least costly
relocation of these regulations, the
Commission by this rule is transferring
those Parts into Title 18 of the CFR. This
action is being coordinated with theICC. 4

H. Amendments to Title 18
The rulemaking will transfer to 18

CFR the regulations in Parts 1002, 1010,
1300, 1301, 1305, 1330 and 1331 of 49 CFR
that are applicable to the Commission's

- oil pipeline jurisdiction.5 Part 1002
covers the fees charged by the
Commission for services rendered to oil
pipeline companies. Part 1010 covers
competitive bids under section 10 of the
Clayton Antitrust Act. Parts 1300, 1301,
and 1305 cover the construction, posting,
and filing of pipeline tariffs and related
documents. Part 1330 governs the filing
of quotations for government shipments
at reduced rates. Part 1331 addresses
applications under section 5a of
Interstate Commerce Act for authority to

I Interim Regulations for the Oeratlons of the
Federal Energy Regulatory Commission, "Order
Providing for the Continuation of Functions Vested
In, or Delegated to, the Federal Energy Regulatory
Commission," 42 FR 55450 (October 17.1977]
(Docket No. RM78-1-.00, Order No. 1].

2Final Rule. "Redesignation of Oil Pipeline
Regulations." 46 FR 9043 (Jan. 2Z,81981) (Docket No.
RM81-8-o00, Order No. 119).

348 FR 31265 (July 7.1982).4 The Interstate Commerce Commission is
publishing a final rule contemporaneously with this
order that redesignates regulations from Title 49 of
the CFR to Title 18 of the CFR.

'The word "transfer" as used in this docket does
not mean that the ICC is entirely eliminating every
one of these regulations from 49 CFR. Rather, the
ICC may retain parts of the regulations insofar as
they affect companies that are still subject to the
ICC's regulatory jurisdiction. As a result, even
though the term "transfer" Is used to most
accurately portray the technical form of this rule,
there are instances when the Commission will as a
practical matter be duplicating some regulations
that will also be retained by the ICC.

establish and control agreements
between or among carriers.

The transfer of these Parts will add to
18 CFR basically the same regulatory
text that existed at the time the DOE
Act took effect in 1977 and that still
remains in effect today. The rule,
however, makes minor editorial
modifications that are necessary
because of the transfer. For example, the
rule revises the cross-references to
sections that are being redesignated
when transferred to 18 CFR. However,
no substantive changes are intended by
these revisions.

This rulemaking completes the
Commission's previously stated goal of
publishing the regulations related to its
jurisdiction over oil pipelines In 18 CFR,
This effort generally will have three
positive impacts on the regulated
pipelines, the public, and the
Commission itself. First, the regulations
applicable to the Commission's oil
pipeline jurisdiction will continue to be
printed in the CFR without the hiatus
that would otherwise result from the
ICC's actions. Second, the transfer will
eliminate any confusion caused by the
ICC's post-1977 amendments to Part
1300 that may appear to affect the
regulations applicable to oil pipelines,
but which as a legal matter under
section 705(a) of the DOE Act do not
actually do so. Third, the transfer will
benefit the public, the oil pipelines, and
the Commission by combining the
Commission's regulations into one Title,
18 CFR.
II. Paperwork Reduction Act Statement
and Effective Date

The Paperwork Reduction Act (PRA),
44 U.S.C. 3501-3520 (Supp. V 1981), and
the Office of Management and Budget's
(OMB) regulations, 5 CFR Part 1320
(1984], require that QMB approve certain
information collection requirements or
revisions thereof imposed by agency
rule. Therefore, all information
collection revisions in this rule are being
submitted to OMB for its approval.

Interested persons can obtain
information on these information
collection provisions by contacting the
Office of the General Counsel,
Rulemaking and Legislative Analysis
Division, Federal Energy Regulatory
Commission, RC-421, 825 North Capitol
Street, NE., Washington, D.C. 20420
(Attention: Joseph Hartsoe (202) 357-
8033). Comments relating to the burden
imposed by the proposed information
collection provisions may be sent to the
Officer of Information and Regulatory
Affairs of OMB (Attention: Desk Office
for the Federal Energy Regulatory
Commission).

12898
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This final rule concerns solely matters
of agency practice and procedure
because -it transfers existing regulations
from 49 CFR to 18 CFR and editorially
revises these rules to ensure clarity of
scope. These changes.will aid oil
pipelines subject to the Commission's
jurisdiction in locating, understanding,
and meeting the applicable procedural
requirements. The Commission,
therefore, finds pursuant to section
553(b) of the Administrative Procedure
Act (APA), 5 U.S.C. 553(b), that prior
notice and opportunity for public
comment are unnecessary.

The ICC has decided to remove Part
1300 from 49 CFR effective July 2,1984.
In addition, information collection
revisions of this rule are being submitted
to OMB for clearance. Therefore, this
rule will become effective on July 2,
1984. If the necessary OMB approvals
and control numbers have not been
received by that effective date, the
Commission will issue a notice
temporarily suspending the effective
date.

List of Subjects

49 CFR Part 1300

Oil pipelines, Tariffs.

18 CFR Parts 341, 342, 343, 344, and 345

Oil pipelines, Tariffs.

18 CFR Part 346

Oil pipeline fees.

18 CF Part 347

Oil pipeline, Transportation.

In consideration of the foregoing. Part
1300 of Title 49, Chapter X and Parts 341,
342, 343, 344, 345, 346, and 347 of Title
18, Chapter I, Code of Federal
Regulations, are amended as set forth
below.

By the Commission.
Lois D. Cashell,
Acting Secretary.

I. Part 1300 of 49 CFR Chapter X is
removed from Title 49 and transferred to
18 CFR Chapter I and redesignated as
Part 341; the sections are redesignated
accordingly; and the Part title and
section heading for § 341.57 are revised
to read as follows:

PART 341-OIL PIPEUNE TARIFFS:
PIPELINE COMPANIES SUBJECT TO
SECTION 6 OF THE INTERSTATE
COMMERCE ACT AND CARRIERS
JOINTLY THEREWITH

341.57 Newly constructed pipelines.

IL The authority citation for 18 CFR
Part 341 is revised to read as follows:

Authority: Department of Energy
Organization Act. 42 U.S.C. 7101-7352 (Supp.
V 1931); Interstate Commerce Act, 49 U.S.C.
1-27 (1976); E.O. 12009.3 CFR Part 142 (1978).

111. 18 CFR Part 341 is amended as
follows:

a. By changing all references to
"Interstae Commerce Commission"
throughout Part 341 to read "Federal
Energy Regulatory Commission";

b. By changing all references to
"Interstate Commerce Commission.
Washington, D.C. 20423" throughout Part
341 to read "Federal Energy Regulatory
Commission, Washington, D.C. 20426";

c. By changing all references to "ICC"
or "I.C.C." throughout Part 341 to read
"FERC";

d. By removing the "NOTE." and
"CROSS REFERENCE" that precede
§ 341.0;

e. By revising § 341.0[a)(1) to read as
follows:

§ 341.0 General provisions, definitions.
(a) General application; conformation

to rules; reissue. (1) This part contains
regulations issued by the Interstate
Commerce Commission under the
Interstate Commerce Act, as amended
and transferred to the Federal Energy
Regulatory Commission under authority
of section 705(a) of the Department of
Energy Organization Act, as amended,
to govern the construction and filing of
tariffs of pipeline companies filing under
the Interstate Commerce Act. The
regulations in this Part shall also govern
the construction and filing of tariffs
naming through routes and joint rates
over the lines of common carriers by
pipeline subject to the Interstate
Commerce Act, on the one hand, and
vessel-operating common carriers by
water engaged in the foreign commerce
of the United States, as defined in the
Shipping Act, 1916, on the other hand,
for the transportation of oil between any
place in the United States and any place
in a foreign country. See § 341.67.

§ 341.1 [Amended]
f. In § 341.1(a), by removing the words

"size 8 by 11 inches" and inserting, in
their place, the words "size 81L, by 11
inches";

g. In § 341.3. by removing paragraph
(f)[3) and by revising paragraphs (b),
(f)(1), (f)(2) and (h) to read as follows:

§ 341.3 Content of title page.

(b) On the upper right-hand corner,
the FERC identification, in which each
carrier or agent numbers each new issue
consecutively. (All tariffs filed after
January 1,1985 must use a FERC
identification number.) The type shall be

bold-face and of not less than 12 point.
Immediately under this number, in
smaller type, shall be shown the FERC
number of each tariff or the number of
each supplement cancelled thereby. If
the number of cancelled publications is
so large as to render it impracticable to
thus enter them on the title page, they
must be shown immediately following
the table of contents, provided specific
reference thereto is entered on the title
page directly under the FERC number.

(f)(1) Reference by name and FERC
number to the rules tariff, if any,
governing the tariff. The following form
modified as required shall be used.

Governed. except as otherwise provided
herein, by rules and regulations showm in
FERC No.-. supplements thereto or
successive issues thereof.

(2) A tariff is not governed by a rules
tariff, except when and to the extent
stated on or in the tariff.

(h) On every tariff or supplement in
which all the rates, rules, or regulations
are made effective on less than 30 days'
notice under authority of the
Commission, notation that it is issued on

-days' notice under authority of
- (here show the authority].

h. In § 341.3(d). by removing the
words "class or" and "or both"; and by
removing the words "all-rail, rail-motor,
all water, or rail-water rates" and
inserting, in their place, the words "all-
pipeline or intermodal pipeline rates";

i. By amending § 341.4 as follows:
1. In paragraph (c)(1), by removing the

words "coal "Coal" " and inserting, in
their place, the words "petroleum,
"Petroleum" "; and removing the words
" "Coal, anthracite," "Coal.
bituminous,"" and inserting. in their
place, the words ""Petroleum. crude,"
"Petroleum Products, butane,";"

2. In paragraph (c)(3), by removing the
words "or a combined class and
commodity tariff";

3. In paragraph (d). the title is revised
to read "Index of origins and
destinations.'" and in paragraph (d](1)
by removing from the second sentence
the words "station numbers" and
inserting, in their place, the word
"points";

4. In paragraph (d)(2), by removing the
word "railroad" and inserting, in its
place, the word "pipeline"; and by
removing the words "as provided in
§ 1300.15";

5. In paragraph (d)(6), by removing the
words "or when the points in a tariff are

12899
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arranged by States as authorized in
paragraph U) of this section";

6. By removing paragraphs (I), (h)(4)(i],
(h)(4)(ii), and (k)(2)(iii) in their entirety;
by adding a new paragraph (e), and by
revising paragraphs (h)(2), (h](4), (h)(8),
(i)(1), (i)(7), and (k)(2)(ii) to read as
follows:

§ 341.4 Content of tariffs.
* * * * *

(e) Public holding out. (1) Tariffs must
contain only rates, charges, and related
provisions that cover services in strict
conformity with each carrier's public
holding out. No provision may be
published in tariffs, supplements, or
revised pages which results in
restricting service to less than the

- carrier's full obligation to the public to
provide and furnish transportation or
which exceeds such carrier's lawful
public holding out. -

(2) Unless each tariff filed on and
after the effective date hereof contains a
certification by the carrier filing the
same that, with respect to all of the
services described therein (except those
services being published for the first
time), it is in fact (i) fully offering and,
when requested, impartially providing
all of its obligated services, and (ii) fully
observing all requirements of law and
the regulations prescribed by the
Commission, the tariff or supplement
will be rejected until such time as
certification thereof is made. Such
service includes service on c.o.d.,
freight-collect, and order-notify
shipments, including such services on
shipments transported under
combinations of rates.

(h) Rules governing the tariffs.
* * * * *

(2) Each rule or regulation should be
given a separate number, portions which
can be understandingly read without
recourse to the whole may be published
in separate paragraphs, and such
paragraphs be given subnumbers or
letters.
* * * * *°

(4) Where it is not desirable or
practicable * * * except as follows: The
following tariffs will not be counted in
applying the provisions of this section:
Tariffs containing exclusively rules,
regulations, and/or charges applying to
the special services covered by
§ 341,10(a); tariffs containing rules and
regulations governing the transportation
of explosive materials and other
dangerous substances.

(8) Tariffs which contain rates for the
transportation of explosive materials
and other dangerous substances must

also contain the hazardous material
regulations of the Department of
Transportation governing the
transportation thereof, must bear
specific reference to the FERC number
of the publication which contains such
rules and regulations. When the latter
plan is adopted, the tariff referred to
shall contain no matter other than the
regulations promulgated by the
Department of Transportation.
* *r * . .

(i) Rates. (1) An explicit statement of
the rates, in cents or in dollars and
cents, per 100 pounds, per ton, per
gallon, per barrel, or other unit, together
with the names or designation of the
places from and to which they apply, all
arranged in a simple and systematic
manner. Complicated plans or
ambiguous terms must not be used.
* * . , *

(7) Minimum volumes governing the
application of commodity rates must be
specifically stated in immediate
conjunction with such rates or shown in
such manner as will avoid an extensive
search therefor, except as provided in
paragraph (i)(5) of this section.
* * * * *

(k) Routing.
*t * - * * *r

(2) When in a tariff.* * *
* * * * *

(ii) Where complete through routes
are shown in connection with joint rates
(either in the rate tariff or in a routing
guide or guides to which it is subject),
such rates may be made subject to the
separate routing guides of any of the
carriers parties thereto for internal
routing over their respective lines.

7. In paragraph (h)(3), by removing the
words "§ § 1300.7(c)," and inserting, in
their place, "§";

8. In paragraph (i)(8), by removing the
word "articles" throughout the
paragraph and inserting, in its place, the
word "products"; and by removing the
words "Iron and steel articles" and
inserting, in their place, the words
"Petroleum products"; and by removing
the words "weight (or w6ights)"
throughout the paragraph and inserting,
in their place, the words "volume (or
volumes)";

9. In paragraph (i)(9), by removing the
words "article or articles" throughout
,the subparagraph and inserting, in their
place, the words "product or products";

10. In paragraph (i)(10), by removing
the Words "or a combined class and
commodity tariff" in the first sentence;
by removing the words "class.or" in the
fourth sentence; and by removing the
word "Staves," in the third sentence and

inserting, in its place, the word
"Butane,"; -

11. In paragraph (k)(1), by removing
the word "lines" throughout the
subparagraph and inserting, in Its place,
the word "pipeline";

12. In paragraph (k)(3), by removing
from the first sentence The word
"railroad" and inserting, in its place, the
word "pipeline"; by removing the
second paragraph in paragraph (k)(3) In
its entirety;

13. In paragraph (k)(5J, by removing
from the example the words
,"pronounced traffic congestion" and
inserting, in their place, the words"capacity shortage"; by removing from
the example the word "wreck,"; and by
removing from the example the word
"lines" and inserting, in its place, the
word "pipelines";

14. In paragraph (m)(3), the symbol
and words "* to denote prepay stations
or points" are removed in their
entireties.

15. By removing paragraphs (d)(4) and
(d)(5) in their entirety and redesignating
paragraph (d)(6) as (d)(4);

16. By removing paragraphs (i)(4),
(i)(5), (i)(6) and (i)(11) in their entirety
and redesignating paragraphs (i)(7)
through (i)(10) as paragraphs (i)(4)
through (i)(7);

17. By removing paragraph U) in its
entirety and inserting, in its place, "0)
[Reserved].";

j. In § 341.5, by removing from the last
sentence the word "traffic!' throughout
the sentence and inserting, in its place,
the word "movements";

§ 341.6 [Amended]
k. By amending § 341.6 as follows:
i. In paragraph (a), by removing the

parenthetical "(including tariffs of
classification exceptions, but not
classifications)";

2. In paragraph (b), by removing the
comma and words "including tariffs of
classification exceptions, but not
classifications," following the words"other tariffs";

3. In paragraph (c), by removing from
the parenthetical the words "Iron and
Steel Articles" and inserting, in their
place, the words "petroleum products";
and by removing from the last sentence
the word "weights' and inserting, in its
place, the word "volumes";

4. In paragraph (f), by removing from
the first sentence the work "articles"
and inserting, in its place, the word"products";

1. By amending § 341.7 as follows:
1. In paragraph (a), by removing the

word "weight" throughout the paragraph

v
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and inserting, in its place. the word
"volume";

2. By removing the designation "(1)"
from paragraph (a)(1) and by removing
paragraph (a)(2) in its entirety;

3. By revising paragraph (b)(4) to read
as follows:

§ 341.7 Alternating rates.

(b) Alternative use of rates in
sectional tariffs.

(4) Each commodity tariff arranged in
alternating sections shall also contain a
section hereinafter referred to as the
non-alternating section. That section
shall contain only commodity rates
which in all instances result in charges
lower than would result from the
application of the commodity rates in
any other section. If the tariff contains
only commodity rates, the non-
alternating section shall be section 1.
Tht title page of the non-alternating
section shall contain either of the two
following notations, as appropriate:

When rates are published in this section on
a given shipment, such rates will apply to the
exclusion of the rates in any other section.

or
When rates are published in this section on

a given shipment, such rates will apply to the
exclusion of the rates in any other section.

4. In paragraph (b](6)(i), by removing
the words "that class rates in one
section may alternate with class rates in
only one other section, and";

5. By removing paragraph (c) in its
entirety;

§ 341.8 [Amended]
m. By amending § 341.8 as follows:
1. In paragraph (a)(2), by removing the

last sentence of the paragraph;
2. In paragraph (e), by removing the

words "or "Class rates will apply.":
n. By amending § 341.9 as follows:
1. By revising paragraphs (d)(3).

(e)(11). (h), (i)(5). and (i)(6) to read as
follows:

§ 341.9 Amendments and supplements.

(d) Effective date: reissued matter.

(3) Matter brought forward without
change from a tariff which has not been
in effect 30 days, also matter brought
forward without change from one
supplement to another, must be
designated "Reissued" in distinctive
type and must show the original
effective date and the number of the
supplement or tariff from which it is
reissued; or must be uniformly indicated

by the letter T in a square when
reissued from another tariff or from a
supplement to another tariff and by
numerals commencing with I in squares
when reissued from a prior supplement
to the same tariff, printed in distinctive
type and shown in a conspicuous
manner, and the explanation thereof
must be made in the tariff or supplement
in which the symbols are used.
Examples: "1 Reissued from FERC No.

or (supplement No. - to
FERC No. ), effective (date upon
which item became effective in former
tariff or supplement to another tariff

-, 19--)"; "1 Reissued from
Supplement No. 1. effective -,
19--" and so on numerically. the figures
of the symbols always representing the
number of the supplement to the same
tariff from which the reissued item is
brought forward. If items in a tariff or
supplement are made effective on dates
other than the general effective date
shown on the title page, reissue of such
items may be indicated in later
publications by showing a letter suffix
or other symbol in connection with, and
as a part of. the letter T or the numerals
in squares as authorized in this
paragraph. When the reissued item
became effective in a supplement to
another tariff, the FERC number of that
tariff must also be given.

(e)

(11) Changes shall be indicated as
required by § 341.2(a). Items which have
been in effect 30 days or more need not
be shown as reissued items on revised
pages but may be republished as
effective on 30 days' notice. Items which
have not been in effect 30 days when
brought forward on revised page must
be shown as reissued in the manner
prescribed in paragraph (d) of this
section.

(h) Supplement to tariff filed not yet
effective. (1) If a tariff is filed on
statutory notice cancelling another tariff
and after such filing a supplement to the
tariff to be so cancelled should be issued
effective prior to the general effective
date of such new tariff, rates in such
supplement could not continue in effect
for the 30 days required by law because
the cancellation of the former tariff also
cancels supplements to it. In such a
case, and confined to additions or to
changes in rates or provisions which
were brought forward in the new tariff
without change, the provisions of
paragraph (e) of this section need not be
observed as to the old tariff, and a
supplement making the same changes in
or additions to both tariffs may be

issued as supplements both to the tariff
in effect and to the tariff which ,ill
effect cancellation, and be given both
FERC numbers. In other words, such
issue must be a supplement both to the
old and the new tariffs and copies must
be posted and filed accordingly. Only
one such supplement may be in effect at
any time.

[2) Rates or provisions which have
been established in an old tariff and
reproduced or reissued in a new tariff
may be changed upon lawful notice by
supplement to the new tariff, effective
not earlier than the general effective
date of the new tariff, by showing in the
following manner in connection v,ith the
changed rates or provisions that the
rates or provisions changed thereby
have been in effect 30 days or more, in
the former issue. Example: "Item 40-A
cancels item 40. Item 40 effective--.
brought forward without change from
Item No.- of FERC No.
(former issue)." New rates or provisions
which do not change rates or provisions
in either the old or new tariff may be
established upon lawful notice by
supplement to the new tariff, effective
not earlier than the general effective
date of the new tariff, by showing in the
following manner, in connection with
the new rates or provisions that the
rates or prqvisions previously applicable
have been in effect 30 days or more in a
former issue. Example: "Addition.
Changes commodity rates which
became effective - in FERC No.
-. " Unless the provisions of this
paragraph are complied with no
supplement to a tariff that is on file and
not yet effective may be made effective
within 30 days from the effective date of
the tariff without special permission.

This section does not waive the
requirements of §§ 341.14 and 341.54.

(i) Complete adoption notice.

(5) Tariffs issued by other carriers or
agents in which the pipeline absorbed.
taken over.* * *

(6) A similar adoption notice must
immediately be filed by a receiver when
he assumes possession and control of a
carrier's lines. The adoption notice
bears a FERC number and it must be
consecutively numbered in the FERC
series of the adopted carrier. When the
receivership is terminated, the carrier
taking over the properties shall file an
adoption notice and shall also file
supplements as hereinabove prescribed
if a change in the name of the carrier
has been made.
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2 In paragraph (i)(1), by removing
from the example the words
"classifications," and "freight"; and by
removing from the example the word
"traffic' and inserting, in its place, the
word "movements";

3. In paragraph (](l}, by removing
from the text of the example the word
"classifications,"; and by removing the
word "traffic" and inserting, in its place,
the word "movement";

4. In paragraph (j)(6), by removing
from the first sentence the word "line"
and inserting, in its place, the word"pipeline";

5. In paragraph (k)(16), by removing
the words "rule 91,] of Tariff Circular
No. 20" throughout the paragraph and
inserting, in its place, the words "id CFR
341.9(k)";

6. In paragraph (in), by removing the
words "rule 9(m) of Tariff Circular No.
20" and insering, in their place, the
words "18 CFR 341.9(m)";

o. By amending § 341.!0 as follows:
1. In paragraph (a), by removing the

words "feeding, and grazing," and
inserting, in their place, the words"odorization, coloration, filtration,
loading and unloading, gathering.
terminalling, in-line transfers, storage,
batching, blending, commingling, etc.,";
and by removing the words "switching,
floating,", "and drayage", and "icing,
refrigeration,"; and by removing from
the last sentence the words "traffic
moving under less-than-carload or" and
inserting, in theirplace, the words
"volume moving under";

2. By amending paragraph (c) as
follows:

A. In the title, by removing the words"switching, drayage, or";
B. In the first sentence, by removing

the words "sitching, drayage, or other
transfer service"; and inserting, in their
place, the words "transfer services";

C. In the second sentence, by
removing the words "switching
services" and inserting, in their place,
the words "transfer services"; by
removing the words "switching service"
throughout the sentence and inserting, in
their place, the words "tran'sfer service";
and by removing the words "switching
road" and inserting, in their place, the
words "transferring line";

D. In the example at the end of the
paragraph, by removing the words
"switching, drayage, or other";

3. By amending paragraph (d) as
follows:

A. By revising the title to read "(d)
Transfer charges.";

B. By changing all references to
"switching" throughout theparagraph to
read "transfer";

C. In subparagraph (1], by removing
the words "stations, warehouses, team,
or industrial tracks, or other" and
removing the words "within the
switching limits, or must otherwise" and
inserting, in their place, the words "or
must";

D. In subparagraph (2)(iij. by
removing the. words "coal and coke"
and inserting, in their place, the words
"gasoline and diesel";

4. In paragraph (e). by changing all
references to "switching" throughout the
paragraph including the title to read
'"transfer";

5. By amending paragraph (f) as
follows:

A. By revising the title to read "(0]
Transfer charges absorbed."

B_ In the first sentence, by removing
the words "for switching" and inserting.
in theirplace, the words "for transfer";
by removing the words. "such switching"
and inserting, in their place, the words"such transferring"; and by removing the
words "switching carrier" and inserting,
in their place, the words "transferring
carrier";

C. In the second sentence, by
removing the words "switching charges"
and inserting, in their place, the words
"transfer charges";

D. In the third sentence, by removing
the words "switching carrier" and
inserting, in their place, the Words'
"transferring carrier";

6. By revising paragraph (g)(1) to read,
as follows:

§341.10 Termlnat and special services:
Distance and mileage rates.

(g) listance-roles maybe used when
no otherrates provided. (1) A carrier or
an agent acting for two ormore carriers
may file tariffs containing distance or
mileage commodity rates. Except as
otherwise provided in §§ 341.7 and
341.27, distance or mileage commodity
rates may be used only when no specific
through commodity rates from and to
the same points are provided. Except as
otherwise provided in §§ 341.7 and
341.27, distance or mileage commodity
rates wiU apply.

7. In paragraph.[g](6), by removing the
words "notations for class or commodity
or both class and commodity rates, as
the case may be," and inserting, in their
place, the-words "notation for
commodity rates";

8. By removing paragraphs (g)(3) and
(g)(5] and redesignating paragraph (g)(4)
as (g)(3) and paragraphs (g)(6) and (g)(7)
as paragraphs (g)(4) and (g)(5),
respectively;

9. In paragraph (h); by changing
throughout the paragraph all references

to "station" to read "point"; all
references to "stations" to read "points";
all references to "carload traffic" to read"volumes"; and all references to"railroad" to read "pipeline";

10. By removing paragraphs (i) and (j)
in their entireties;

§ 341.11 -[Amended]
p. By amending § 341.11 as follows:
1. In paragraph (a), by removing from

the second sentence the word "all-rail"
and inserting, in its place, the word "all.
pipeline"; by removing from the fifth
sentence the words "class and
commodity tariffs, clasa tariffu"; by
removing from the fifth sentence the
words "billing books, classifications,
exception shests, switchng tariffs," and
inserting, in their place, the words "rulets
and regulations, loading/unloading,
transfers,"; by removing from the
seventh sentence thi words ""Lumber,
hardwood, Lumber, yellow pine" ", and
inserting, in their place, the words
" "Petroleum, crude, Petroleum,
product" "; by removing from the eighth
sentence, the words "class and
commodity tariffs, and class tariffs,"; by
removing from the ninth sentence the
words "tariff publishing bureaus,"
throughout the sentence; and by
removing from the ninth sentence the
words "and classes";

2. In paragraph (b), by removing the
words "Tariffs covering only specific
circus movements and"; by removing the
words "division sheets," in the third
sentence;

3. By removing, the "Note" at the end
of the paragraph in its entirety;

q. By amending § 341.12 as follows:
1. By changing all references to "all-

rail" to read "all-pipeline"; and
2. By revising the introductory text

and paragraphs (a) and (e) to read as
follows:

§ 341.12 Restoration and discontinuance
of water service.

Tariffs containing pipeline-and-water
rates applicable via routes upon which it
is necessary to close navigation during a
p6rtion of each year, must provide for
the restoration and discontinuance of
service over such routes in the manner
prescribed in paragraphs (a) to (e] of
this section.
(a) Notation on title page. The

following notation shall appear either (1)
on the title pags of the pipeline tariff, (a)

(e) Tariffs may be reissued Tariffs
containingpipeline-and-water rates may
be reissued or amended at any time in
the regular manner, but tariffs
containing the clause prescribed by
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paragraph (b) of this section which are
made effective subsequent to the date of
actual discontinuance of service must
contain a statement that service was
discontinued on - as per
supplement No. - to FERC No.
- (former tariff) and that
supplement announcing discontinuance
of service for that season will not be
filed.

§ 341.13 [Amended]
r. In § 341.13, paragraph (c) is

amended by removing the word
"stations" and inserting, in its place, the
word "offices";

s. By amending § 341.14 as follows:
1. By revising paragraphs (a] and (g) to

read as follows:

§ 341.14 Statutory notice; additional
procedure In filing tariffs.

(a) Period of notice. The act requires
that all changes in rates, -or in rules that
affect rates, shall be filed with the
Commission at least 30 days before the
date upon which they are to become
effective unless otherwise authorized by
the Commission. Manifestly it is
impossible for the Commission to check
the items in tariffs to determine whether
or not statutory notice has been given.
Therefore, except as otherwise
authorized by the Commission, 30 days'
notice to the public and to the
Commission must be given as to every
tariff publication filed with the
Commission, regardless of whether or
not changes are effected thereby. (See
§ § 341.3(h), 341.9(d)).

(g) Explanation of missing numbers
required. Tariffs bearing FERC numbers
and supplements are required to be
numbered consecutively. If, for any

,reason, this is not done, the tariff or
supplement which is not numbered in
sequence with the publication last filed
must be accompanied by a
memorandum explaining why
consecutive numbers were not used.

2. In paragraph (f)(4), by removing the
word "classifications,"; and by removing
the word "statutory" and inserting, in its
place, the words "thirty days";

3. In paragraph (h), by removing the
word "classification,";

§ 341.15 [Amended]
t. By removing § 341.15 in its entirety

and inserting, in its place, the following
"§ 341.15 [Reserved].";

§ 341.16 [Amended]
u. By removing § 341.16 in its entirety

and inserting, in its place, the following
"341.16 [Reserved]."

§ 341.18 [Amended]
v. In § 341.18, paragraphs (b)(2). (c)(2)

and (f)(2) are amended by removing the
word "freight" from the examples;

§ 341.19 [Amended]
w. In § 341.19, paragraph (a) is

amended by removing the word
"freight" throughout the paragraph; and
paragraph (c) is amended by removing
the words "small or";

§ 341.20 [Amended]
x. In § 341.20, paragraph (b) is

amended by removing the words "8 x
10 ,2 inches" and inserting. in their
place, the words "8 , x 11 inches":

§ 341.25 [Amended]

y. By amending § 341.25 as follows:
1. In paragraph (a), by removing the

words "traffic officer" and inserting, in
their place, the word "Officer";

2. In paragraph (c), all references to
"rail-motor" throughout the paragraph
(including the title) are changed to read
"intermodal pipelines" and all
references to "Rail-Motor" throughout
the paragraph are changed to read
"Intermodal Pipelines":

§ 341.27 [Amended]
z. By amending § 341.27 as follows:
1. In the introductory text, by

removing the ,words "class or" and
removing the parenthetical "(except for
account of irregular-route motor
carriers)";

2. In paragraph (b)(1), by removing the
words "3, and 4" and inserting, in their
place, the words "and 3"; and by
removing "Note 3" in its entirety and
redesignating "Note 4" as "Note 3";

3. In paragraph (b](2), by removing the
words "3, and 4" and inserting, in their
place, the words "and 3" and by
removing "Note 3" in its entirety and
redesignating "Note 4" as "Note 3";

4. By removing paragraph (c) in its
entirety;

5. In paragraph (d), by changing all
references to "class (or commodity)" to
read "commodity"; and all references to
"classes (or commodities)" to read
"commodities"; and by removing the
word "stations" and inserting, in its
place, the word "offices";

6. By redesignating paragraphs (d)
through (0) as paragraphs (c) through (e),
respectively;

aa. By adding a § 341.28 to read as
follows:
§ 341.28 Tariff notations In connection
with fourth section orders.

(a) When relieffrom long-and-short
haul provision is granted. (1) When the
Commission has issued an order
granting to a carrier authority to depart

from the provisions of the amended
fourth section of the act and to charge
higher rates for shorter than for longer
distances over the same line or route,
the title page of each tariff or
supplement issued and filed under such
authority must bear the following
notation:

This tariff (or supplement] contains rates
that are higher for shorter than longer
distances over the same route. Such
departure from the terms of the amended
fourth section of the Interstate Commerce Act
is permitted by authority of Federal Energy
Reoulatory Commission fourth section order
(or orders), as indicated in individual items
herein.

(2) In connection with the item or
items containing the rates as to which
such authority has been granted,
specific authority has been granted,
specific reference to the Commission's
fourth section order number and date
must be given, except that in instances
where all of the rates in the tariff or
supplement are covered by one fourth
section order references to the number
and date thereof may be shown on the
title page. When a general fourth section
order is referred to, the particular
section thereof granting such authority
must be shown in addition to the order
number.

(b) When relief from aggregate of
intermediate provision is granted. (1)
When the Commission has issued an
order granting to a carrier authority to
depart from the provisions of the
amended fourth section of the Act and
to charge rates higher than the aggregate
of the intermediate rates subject to the
act, the title page of each tariff or
supplement issued and filed under such
authority must bear the following
notatiom

This tariff (or supplement]. contains rates
that exceed the aggregates of the
intermediate rates subject to the Interstate
Commerce Act. Such departure from the
terms of the amended fourth section of the
Act is permitted by authority of Federal
Energy Regulatory Commission Fourth
section order (orbrders). as indicated in
individual items herein.

(2] In connection with the item or
items containing the rates as to which
such authority has been granted.
specific reference to the Commission's
fourth section order number and date
must be given, except that in instances
where all of the rates in the tariff or
supplement are covered by one fourth
section order, reference to the number
and date thereof may be shown on the
title page. When a general fourth section
order is referred to, the particular
section thereof granting such authority
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must be shown in addition to the order
number.

(c) When relief is denied. When the
Commission has denied authority to
carriers to continue existing departures
from the provisions of the amended
fourth section of the act, but has not
prescribed specific rates in lieu of those
existing, and it becomes necessary for
carriers to publish and file rates in full
conformity with the provisions of that
section, the rates so filed have not been
approved by the Commission. Tariffs or
supplements in which they are
published should not indicate that they
are prescribed by, or are in compliance
with an order of the Commission. If
desired, however, a clause reading
substantially as follows may be shown:

Issued to bring rates into conformity with
the provisions of the fourth section of the
Interstate Commerce Act following the
issuance by the Federal Energy Regulatory
Commission of its fourth section order
No.- of- (date), denying carrier's
application.

(d Fourth section not waived. Nothing
in thii section may be construed as
waiving any of the provisions of the
amended fourth section of the Interstate
Commerce Act.

§ 341.291 [Amended]
bb. By amending § 341.29 as follows:
1. In paragraph (a), by removing the

words "8 by 102 inches" and inserting,
in their place, the words "8 by 11
inches"; and by removing the words
"GENERAL FREIGHT DEPARTMENT"
from the example test;

2. In paragraph (b), by removing the
sentence "Separate letters must be used
for freight and passenger schedules.";

cc. IN § 341.30(b), by removing the
comma and words "and publications
reproducing service orUers" following
the words "announcing adoptions" in
the last sentence;

§ 341.31 [Amended]
dd. By removing § 341.31 in its entirety

and inserting, in its place, the following'
"§ 341.31 [Reserved].";

§ 341.51 (Amended]
ee. By amending § 341.51 as follows:
1. By removing paragraph (b) in its

entirety;
2. In the last sentence of paragraph

(c], by removing the word "articles" and
inserting, in its place, the word"volumes'.'; by removing the word"returning" and inserting, in its place,
the word "redeeming"; and by removing
the words "have become shopworn or
have gotten into a state of disrepair
through use" and insert, in their place,
the word ',have been altered";,

3. In paragraph (d), by removing from
the last sentence the word "property"
and inserting, in its place, the word"product";

4. By redesignating paragraphs (c) and
(d) as paragraphs (b) and (c),
respectively;

§ 341.53 [Amended]

ff. In .§ 341.53, by removing the words
"Not infrequently" and inserting, in their
place, the words "On occasion";

gg. By adding a new § 341.54 to read
as follows:

§ 341.54 Changes In rates.

Secti-on 6(3) of the act, as amended,
provides that:

No change shall be made in the rates, fares,
and charges or joint rates, fares, and charges
which have been filed and published by any
common carrier in compliance with the
requirements of this section, except after 30
days' notice to the Commission and to the
public published as aforesaid, which shall
plainly state the changes proposed to be
made in the schedule then in force and the
time when the changed rates, fares, or
charges'will go into effect; and the proposed
changes shall be shown by printing new
schedules, or shall be plainly indicated upon
the schedules in force at the time and kept
open to public inspection.

(a) Effectiveness; notice of change.
This provision plainly refers to rates
which have already become effective,
and also applies the term "proposed
changes" to rates which have not
become effective. It follows that after
notice of a change in rates had been
published and filed the new rates must
be allowed to go into effect, and cannot
be changed, withdrawn, or canceled for
at least 30 days after the date when the
rates have become effective except as
otherwise specifically authorized by
rule, decision, or order of the
Commission. A tariff may-provide that it
will expire with a date specified therein
and which is at least 30 days subsequent
to the date upon which it becomes
effective, or a tariff may contain a
notation that certain rates therein stated
will expire with a date specified which
is at least 30 days subsequent to the
date upon which such rates become
effective, and this will be legal notice of
the cancellation or withdrawal of such
tariff or of such rates. A provision in a
tariff or supplement that the same or
any part thereof will expire with a given
date is not a guaranty that the tariff, or
supplement, or such part thereof, will
remain effective until and including that
date. Such provision must be understood
to mean that the tariff, or supplement, or
specified part thereof, Will expire with
the' date named unless sooner canceled,

changed, or extended in lawful way.
(See § 341.3(g).)

(b) Commission may allow exception.
Carriers must comply fully with the
requirements of the law respecting the
publication, filing, and taking effect of
proposed rates, unless upon application
and for good cause shown, the
Commission, in the exercise of authority
conferred upon it, shall allow rates to be
changed or withdrawn upon less than 30
days' notice, or by formal order
otherwise modify such requirements. No
rule decision, or order of the
Commission is authority to change rates
or issue tariffs on less than statutory
notice unless so specifically provided in
the rule, decision, or order. (See
§ 341.14(f).)

§ 341.55 [Amended]
hh. In § 341.55, the "NOTE" Is

amended by removing from the first
sentence the words "or gateway" and
the words "or via a different gateway,";

ii. By adding a new § 341.56 to read as
follows:

§ 341.56 Reduction of rate to equal the
aggregate of the Intermediate rates.

(a) Section 4 of the act, as amended,
prohibits the charging of any greater
compensation as a through rate than the
aggregate of the intermediate rates that
are subject to the act. The Commission
has frequently held that through rates
whi are in excess of the sum of the
intermediate rates between the same
points via the same route are prima
facie unreasonable. The Commission
has no authority to change or fix a rate
except after full hearing. It Is believel to
be proper for the Commission to say
that if called upon to formally pass upon
a case of this nature it would be Its
policy to consider a rate which is higher
than the aggregate of the intermediate
rates between the same points via the
same route as prima facie unreasonable
and that the burden of proof would be
upon the carrier to defend such
unreasonable rate.

(b) Where a rate is in effect by a given
route from point of origin to destination
which is higher than the aggregate of
intermediate rates from and to the same
points, by the same or another route,
such higher rate may, on not less than 1
day's notice to the public and the
Commission, be reduced to the actual
aggregate of such intermediate rates.
Such reduced rate must be published In
a supplement to or a reissue of the tariff
in which the rate so reduced appears.
Any tariff or supplement containing a
rate reduced under authority of this
section must bear on its title page, orn
connection with such item, the notation
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"Issued on I day's notice under
authority of 18 CFR 341.56. The rate (or
rates) hereby reduced appears in
Tariff, FERC item (or page)

,and the factors to and from
(here insert point or points on

which combination makes) used in
making the new rate (or rates) are found
in--, Tariff, FERC No. -, item
(or page) , and - Tariff,
FERC No. -, item (or page) -.-. "

(c)f[i) In order to facilitate the
publication of rates which will be in
accord with the aggregate of
intermediates provision of the fourth
section of the act the following rule may
be incorporated in tariffs:

Carriers have endeavored to publish herein
rates which do not exceed the aggregate of
the intermediate rates between points
between which there is an actual movement
of traffic, but if there should be in this tariff
any rate which is in excess of the aggregate
of intermediates, or if through subsequent
change in an intermediate factor any rate in
this tariff becomes higher than the aggregate
of intermediates in violation of the provisions
of the fourth section of the Act, carriers will
reduce such rates to the aggregate.of the
intermediate rates on 1 day's notice under
authority of 18 CFR 341.56. On any
commodity between points between which
there is a movement or a prospective
movement of that commodity. The
publication of such reduced rate will be made
within 30 days after such unlawful rate
comes to carrier's notice.

Carriers, parties to this tariff, whose rate
over the route of movement is higher than the
aggregate of the intermediates over that
route. further agree that on any shipment on
which the higher rate named in this tariff for
that route has been charged, application will
be made promptly to the Federal Energy
Regulatory Commission for authority to
award reparation on the basis of the
aggregate of intermediates in effect on date of
shipment. (See note.)

Note.-Carriers or shippers who discover
combinations which result in lower charges
than the rates named herein, should promptly
report such cases to the publishing agent of
his -tariff, showing the through rate and the
item or page where it is found together with
the separate factors which make up the
combination, giving tariff reference by item or
page, where possible, for each.

(2) In placing this rule in tariffs
carriers must strictly adhere to the
wording of the rule as no modification
thereof will be permitted.

(3) The failure to publish and file
reduced rates as provided in this part.
within 30 days from the date that said
rates are brought to the attention of the
carriers parties thereto, or any of them,
or their agents, will be considered by the
Commission as sufficient ground for the
issuance of an order prohibiting its use
in connection with such carrier or
carriers. A promise to publish certain
rates, when published in a tariff,

becomes the rule of the carriers parties
to the tariff and therefore when a carrier
or agent has been called upon to reduce
rates under authority of the above rule it
will not be necessary for such carrier or
agent to secure any additional authority
from the carriers parties to the tariff for
the publication of the reduced rates and
any delay on that account may cause
carriers, to incur the penalties provided
for violations of the fourth and sixth
sections of the act in addition to losing
the right to use the rule in tariffs.
jj. By amending § 341.57 as follows:
1. By revising the title to read "Newly

constructed pipelines".
2. In paragraph (a). the first sentence

is revised to read as follows:

§ 341.57 Newly constructed pipellnes.

(a) * * Charges applicable at, and
rates, charges. rules or regulations
applicable from, to, or via points on
newly constructed pipelines including
loops, branches and extensions of
existing pipelines may be established in
the first instance on not less than 10
days' notice.

3. In paragraph (b), by removing the
word "classifications," throughout the
paragraph; by removing from the
example the words "rule 57. Tariff
Circular 20" and inserting, in their place,
the words "18 CFR 341.57": and by
removing from the example the words
"stations on railroads (or pipeline or
reached by water carrier, as case may
be)." and inserting, in their place, the
words "points on pipeline";

4. In paragraph (c), by removing the
word "classifications." throughout the
paragraph; by removing from the
example the words "rule 57, Tariff
Circular 20," and inserting, in their
place, the words "18 CFR 341.57"; and
removing the words "stations on
railroads (or pipeline or reached by
water carrier, as case may be)." and
inserting, in their place, the words.
"points on pipeline."; and removing the
word "stations" and inserting, in its
place, the word "points":

5. By revising paragraph (d) to read as
follows:

(d) Rates established may not be
reduced by similar rates. When a
commodity rate has been established
from, to, via, or between points on a
newly constructed line, a different
commodity rate from, to, via, or between
the same points may not be established
at a later date under authority of this
section; but commodity rates may be
established under authority of this
section within the 60-day period

prescribed herein. Interested carriers
and publishing agents should be notified
as much in advance of the opening of a
newly constructed line as is possible in
order that rates may be established
which will give carriers and shippers
fullest possible use of such newly
constructed lines.

6. By removing paragraph (e] in its
entirety:

§341.5% (Amended]
kk. By amending § 341.58 as follows:
1. In the title and paragraph (a], by

changing the reference to "Section
10762" to read "Section 6";.

2. In paragraph (a]. by removing the
words "less than statutory notice" and
inserting, in their place, the words "a
notice of less than 30 days";
. 3. In the first sentence of paragraph

(c]. by adding the words "sixth ection"
following the word "file" and removing
the word "statutory" and inserting, in its
place, the words "30 days' ";

4. In the last sentence of paragraph
(c), by removihg the number "10762" and
by inserting the word "sixth" preceding
the word "section";

5. In the second sentence of paragraph
(d). by removing the number "10762"
and by inserting the word "sixth"
preceding the word "section";

6. By amending title of paragraph (el.
to read: I

(e) Applications, form andnumber. 7.
By further amending paragraph (e) as
follows:

A. By removing the word "in
duplicate" in the first sentence and
inserting, in its place, the word "with
fourteen copies in conformance with
Rule 2004 of Commission's Rules of
Practice and Procedure.";

B. By removing the words "8 by 101S
incheS" and inserting, in their place, the
words "8l by 11 inches";

C. In the first sentence under the
words "Form of Application", by
revising the number "10762" to read "6";

D. By removing from the example the
word "articles" and inserting, in its
place, the word "commodities"; and

E. By removing from the example the
parenthetical "(state whether class,
commodity or combination]";

11. By removing § 341.60 in its entirety
and inserting, in its place, the following
"§ 341.60 [Reserved]:';

§ 341.63 [Amended]
nun. By removing § 341.63 in its

entirety and inserting in its place, the
following "§ 341.63 [Reserved]:';
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§ 341.66 [Removed]
nn. By removing § 341.66 in its entirel

and inserting, in its place, the following
"§ 341.66 [Reserved].";

oo. By amending § 341.67 as follows:
(1] By revising paragraph (b)(1) to

read as follows:

§ 341.67 Export and Import traffic-ocear
carriers.

(b) Through routes andjoint rates. (1]
A common carrier by pipeline subject t(
the Interstate Commerce Act
(hereinafter referred to in this section .a
the domestic carrier), may establish a
through route and joint rate with a
vessel-operating common carrier by
water engaged in the foreign commerce
of the United States (hereinafter referre
to in this section as the ocean carrier) a
defined in the Shipping Act, 1916, for thi
transportation of property between any
place in the United States and any plact
in a foreign country. Every tariff naming
such a through route and joint rate shall
be filed with this Commission. The tarift
may be filed in the name of the ocean
carrier, a conference of ocean carriers,
the domestic carrier or the duly
appointed tariff publishing agent of suct,
carriers.

2. In paragraph (b)(2), by removing thE
words and parenthetical "Parts 1300 ant
1305 (regulations in both parts included
in Tariff Circular No. 20)" and inserting,
in their place, the words "Parts 341 and
343"; by removing from the fourth
sentence the words "and/or loaded
containers"; by removing the sentence
"If the tariff provides containerload
rates, such rates must be made subject
to a specified minimum weight or
minimum measure per container, or a
specified minimum charge per shipment
per container, and a maximum weight
per container."; by removing from the
last sentence the words "freight is" and
inserting, in their place, the words
"volumes are"; and by removing from
the last sentence the words "packed
(loaded) or unpacked (unloaded) into or
from the containers" and insert, in their
place, the words "loaded or unloaded
into or from the facilities";

(3) In paragraph (b)(5), by inserting in
the third sentence the parenthetical
"(such as tariffs (containing joint
pipeline-ocean rates)" preceding the
words "in which the domestic carrier
desires";

4. By removing the "Cross Reference"
at the end of the section and inserting, in
its place, the following:

Cross Reference: For regulations governing
the posting of tariffs of common carriers by
pipeline see Part 343.";

pp. By removing the following sections
or paragraphs in their entirety:
§§ 341.2(a)(4); 341.9(n); 341.13(f); 341.32;
341.33; 341.34; 341.300, 341.310, 341.311,
341.312, 341.313, 341.314 and 341.315;

qq. By changing the following
references throughout Part 341:

References to

1300.0

1300.4

1300.6 -------
1300.7 .......
1300.87

1300.1 .................

1300.11() ........

1300.3(h) .---- .....

1300.(h). . .......

1300.3 .

1300.7.._. .........
1300.48 ............. .

1300.10 ). . ........

1300.12 ..... ...

1300.13 ).. . .. ....

1300.14().

1300.18(d).

1300.19 ... .. ....

1300.20.__
1300.21 .......

1300.24 ... .......................

1300.23

1300.5_.......... .

1300.28 ............ 3
1300.3 .....................
1300.6 ................... 3
1300.34() ......... 3

1300.20(b)-... .....'-
130D.42 1 ... "..... .

1300.23.) ................. ... .... 3
1300.5 ........................... 3
1300.6..... ...................... 3
1300.1(b) ...... ........... 3

1300.8(b")...........................
130.2.(.............................. 3

1300.57o -- ..-- . ..........

1300.10(a.......................... 3
130.0() .............

1300.2................................ .

1300.13.............................. .

1300.55d ...... .. 3.

1300.57 .......................... 3

1300.4 .................................. 3.
30 .2 (') ....... ......

Change to read

341.0;
341.2;
341.2(b);
341.3(b);
341.3(g);
341.4;
341.4(d,
341.4(h);
341.4(m);
341.6
341.7.
341.8;
341.8(e1
341.9;
341.9(d);
341.9(k);
341.10(a);
341.11;
341.12(d);
341.14;
341.17,
341.18;
341.18(e);
341.1;
341.2(a);
341.3:
341.3(c);
341.3(h);
3414(b);
341.4(e)(1);
341.4(Q;
341.5;
341.6(a);
341.7(b);
341.8(d);
341.8();
341.9(c);
341.9(e);
341.10;
341.10(g);
341.12;
341.13;
341.14(0;
341.17(a);
341.18(d);
341.18(f);
341.19;
341.20;
341.21;
41.23;
341,24;
341.25(b);
341.26(b);
341.28;
41.30;
41.52;
41.54;
41.56;
41.58;
41.61:
41.67:
41.19(b);
41.20(b);
41.22;
41.23(a):
41.25;
41.26;
41.27.
41.29.
41.51;
41.53;
11.55;
41.57;
11.59;
31.64;
41.67(b).

rr. By changing all references to"circular" throughout Part 341 to read
"tariff"; all references to "I. & S. Docket
No." throughout Part 341 are changed to

read "Docket No. IS"; all references to
"Tariff Circular No. 20" throughout Part
341 are changed to read "this part"; all
references to "station" throughout Part
341 are changed to read "point"; and all
references to "stations" throughout Part
341 are changed to read "points".

IV. Part 342 is added to 18 CFR
Chapter I to read as follows:

.PART 342-LONG-AND-SHORT-HAUL
AND AGGREGATE-OF-INTERMEDIATE
RATES-PIPELINES

Sec.
342.11 IReserved]
342.21 Disposition of fractions.
342.31 [Reserved]
342.61 Relief for departures In rates on

transit shipments.
342.65 Filing schedules simultaneously with

applications.
342.75 Applications, preparation and filing,

conformity with rules.
342.76 [ReservedJ
342.77 Long-and-short-haul and aggregate of

intermediate applications separate.
342.78 Number of copies, form, general

specifications and requirements,
signatures, and verification.

342.79 Matters to be shown in the
application.

342.80 Additional information required.
342.81 Additional matters to be shown,
342.82 Miscellaneous provisions,
342.83 Acceptance of applications,
342.84 Applications for relief previously

denied.
342.85 Changes and additions.

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (Supp,
V 1981), Interstate Commerce Act, 49 U.S.C,
1-27 (1976); E.O. 12009. 3 CFR Part 142 (1978).

§ 342.11 [Reserved]

§342.21 Disposition of fractions.
(a) Applying the rule de minimis, all

carriers are hereby authorized, in the
making up of through rates on the
aggregate of the intermediate rates, to
disregard fractions of a cent less than .5
retaining the half cent in the rate when It
is even .5, and making the rate in even
cents when the fraction is more than .5,

(b) Tariffs need contain no reference
to this order. The Commission does not
hereby approve any rates that may be
filed under this authority, all such rates
being subject to complaint,
investigation, and correction if in
conflict with any other provision of the
act.

§ 342.31 [Reserved]

§ 342.61 Relief for departuro In rates on
transit shipments.

In those instances in which fourth-
section orders have been or may be
entered granting carriers relief from the
provisions of section 4 of the act to
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maintain lower rates for the
transportation of like kind of property
for longer than for shorter distances the
same relief shall also apply when the
said rates, with or without the addition
of lawfully established charges to cover
the cost of transit, are applied on transit
shipments. This section shall not be
construed as authorizing fourth-section
departures which might result from the
establishment of transit privileges at
some points and not at other points on
the route of movement, nor as approving
any transit arrangements that may be
established under this permission, all
such arrangements being subject to
complaint, investigation, and correction
if in conflict with any other provision of
the act.

§ 342.65 Filing schedules simultaneously
with applications.

(a) Section 4(1) of the Interstate
Commerce Act (49 U.S.C. 4(1)) has been
amended by the Transportation Act of
1940, now effective, so as to eliminate
the so-called equidistant clause and to
provide:

That tariffs proposing rates subject to the
provisions of this paragraph may be filed
when application is made to the Commission
unaer the provisions hereof, and in the event
such application is approved, the
Commission shall permit such tariffs to
become effective upon one day's notice.

(b) Heretofore, the practice of carriers
has been to file applications for, and to
obtain, fourth-sedtion relief of either a
temporary or continuing character
before publishing and filing rates which
would without relief contravene the
fourth section. The new proviso is
construed as intended to shorten the
period intervening between carrier's
determination to publish rates and their
effective date so that if relief is granted,
the time now intervening between the
filing of the application and its granting
will be eliminated, but is not intended to
set iside the 30 days' notice requirement
of section 6 or to abridge the rights of
interested persons to seek suspension
under section 15(7). To facilitate
administration of the new proviso and at
the same time to avoid interference with
other sections of the act, the following
procedure has been adopted:

(1) Insofar as possible, fourth section
applications filed under the proviso will
be acted upon before the effective date
of the tariffs.

(2) In cases Where it is found possible
to pass upon applications before the
effective date of the tariffs, if relief is
granted, such relief will be made
effective not with issuance of the order
but on the same date as the effective
date of the tariffs.

(3] In cases where action upon the
application has not been taken prior to
the effective date of the schedules, or
where the relief sought has been denied
in whole or in part. the present intention
is to suspend the tariffs in order to avoid
the unauthorized fourth-section
departures which otherwise would
result.

(4) Where rates were suspended
solely because of failure to act upon the
fourth-section application and where the
necessary relief is subsequently granted.
the present intention is promptly to
vacate the order of suspension, the
vacating order to be effective with
issuance.

(c) Pending modification of the
Commission's Rules of Practice, carriers
that file applications for relief from the
provisions of section 4 with respect to
rates or charges included in schedules
filed concurrently with such
applications, should include in the
applications a complete statement of the
tariffs and supplements containing such
rates or charges in substantially the
following form:

The rates (charges) as to which relief is
prayed herein have been published and filed
to become effective - (date) in -
(name of agent or carriers). Tariff, FERC
- (No.) (supplement number to tariff
should be showm if published therein).

(d) Tariffs and supplements filed
under the above provision should show
on the title page thereof a statement that
they contain rates or charges, as the
case may be, that contravene the long-
and-short-haul (or aggregate-of-
intermediates) provision of section 4,
and should give specific reference to an
item or page of the tariff or supplement
on which shall be prominently displayed
a complete and specific list of items and
pages on which such rates are found,
with specific number and date reference
to the application for relief with respect
to such rates or charges.

(e) When appropriate fourth section
relief has been granted before the
effective date of tariffs or supplements,
and such tariffs or supplements become
effective, number reference to the order
granting such relief need be given only
when the next supplement or reissue is
filed.

(f) Many outstanding ordets granting
relief from the long-and-short-haul
provision of section 4 contain conditions
designed to give effect to the equidistant
clause. The present intention is not to
eliminate such conditions in the absence
of petitions for reopening of proceedings
in which such orders were entered as it
is believed that in some cases retention
of such conditions may be warranted
notwithstanding the repeal of the

equidistant clause and in others some
substitute limitation may be necessary.

Note.-Se previous notice in this matter. 5
FR 3758, Sept. 25.1MO.

§ 342.75 Applications, preparation and
filing, conformity with rules.

Any common carrier subject to the
Act may apply to this Commission,
under section 4[1] of the Act, for such
authorization as it is empowered to
grant thereunder. Such application must
conform to the requirements hereinafter
provided.

§ 342.76 [Reserved]

§ 342.77 Long-and-short-hmul and
aggregate of Intermediate applications
separate.

Separate applications shall be filed
for relief from the long-and-short-haul
provision, and for relief from the
aggregate-of-intermediates provision of
section 4 of the act.

§ 342.78 Number of copies, form, general
specifications and requirements,
signatures, and verification.

(a) Applications shall be substantially
in the form shown below, and five
copies of each, including all exhibits and
maps must be furnished.
Form of Application for Relief Under Section
4(l) of the Act

Fourth Section Application
Commission's No.
Carrier's No.

The - Company, by-, its
(Official title), hereby petitions the Federal
Energy Regulatory Commission (FERC] for
authority to establish rates or charges
hereinafter set forth without observing the
long-and-short-haul (or aggegate-of-
Intermediates) provision of section 4(1) of the
Interstate Commerce Act. (If rates, etc., are to
apply over the lines of more than one carrier,
the application should show that it is made
for and on behalf of all such carriers, naming
them, or if made for or on behalf of all
carriers parties to a particular tariff.
reference may be made by FERC No. to such
tariff for the names of such carriers.)

1. (State fully the rates, charges, etc., which
it is desired to establish. vith complete
reference to the tariffs in which published
and the effective date thereof, the routes over
and thu commodities upon which they are to
apply, and name, or descriptions of the points
of origin and destination. See Note A
following.)

II. (State fully names or description of
intermediate points at which it is desired to
maintain higher rates etc., and rates etc., at
such points or a sufficient number of such
points to illustrate the situation, including the
first and last higher-rated and the highest-
rated intermediate points. Distances between
all points shown should be included in this
statement. In applications for relief from the
aggregate-of-intermediates provision, set
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forth typical examples of the higher through
rates or charges, and the intermediate rates
or charges that in the aggregate are less than
the through rates etc. See Note A, following.
Also show FERC Nos. of tariffs,'and
supplements thereto, containing the rates and
distances stated.)

III. This application is based upon the
following facts which present all of the
circumstances and conditions relied upon by
your applicant in justification of the relief
herein prayed: (Make a complete and
accurate statement as to the necessity for the
proposed changes, and all of the
circumstances and conditions relied upon as
justifying the relief prayed. See Note A,
following.)

IV. (Give specific reference to any
proceeding pending before or determined by
the Commission, by docket number, and
report citation, if any, which may have any
bearing upon, or be in any way related to the
rates, etc., sought to be established or
maintained. If none, state that fact.)

Company (Corporate title of
applicant)
By (Personal signature of officer)
Title of officer

Note A.-When more convenient this
information may be given in an exhibit or
exhibits, and here referred to: "As stated in
exhibit - attached to and made a part
hereof." Information required under each
numbered section, as above, should be
shown in a separate exhibit.

Exhibits should conform to the following
requirements:

Generally. Exhibits of a documentary
character may have a maximum width of 22
inches by 12Y2 inches in height. Whenever
practicable the sheets of each exhibit and the
lines of each sheet should be numbered. If the
exhibit consists of five or more sheets, the
first sheet or title-page should be confined to
a brief statement of what the exhibit purports
to show, with reference by sheet and line to
illustrative or typical examples contained
therein. The exhibit should bear an
identifying number, letter, or short title which
will readily distinguish it from other exhibits
offered. It is desirable that, whenever
practicable, rate comparisons and other
evidence should be condensed into tables.
Exhibits should not be argumentative, should
be limited to statements of fact, and be
relevant and material to the issue.

Reference to tariff authority, routes, and
distances. All exhibits showing rates,
charges, or other tariff or schedule provision
must, by appropriate Federal Energy
Regulatory Commission number reference,
indicate the tariff or schedule authority
therefor, and if distances are shown must
also show the authority therefor and, by
lines, highways, or waterways, and junction
points, the routes over which the distances
are computed; except that the routes over
which the distances are computed need not
be shown when such distances are
specifically published in a tariff or schedule
lawfully on file with the Commission, or
definitely ascertainable from a tariff or
schedule on file with the Commission
showing rates prescribed by the Commission
and based on short-lined distances, or short
highway distances, provided the exhibit

makes specific reference to such tariff or
schedule as provided by this rule.

(b) Applications shall be on opaque,
unglazed, durable paper not exceeding
81/2 by 11 inches. To permit the binding
in covers of uniform size, margins of at
least 11/2 and 1 inch, respectively, shall
be allowed on the left and right margins.
Binding shall be on.the left margin.
Reproduction may be by printing,
multilithing, mimeographing, or any
other process, provided the copies are
clear and permanently legible. Whiteline
blue prints which cannot be reproduced
by photography are not desirable. If
directly typewritten, or if in facsimile
reproduction of typewriting, the
impression must be on one side of the
paper and must be double spaced,
except that long quotations shall be
single spaced and indented. If printed,
nothing less than 10-point type shall be
used, except that 8-point type may be
used in footnotes.

(c) The original copy of the
application must be over the personal
signature of an executive officer, a
responsible traffic officer, or a duly
authorized attorney or agent, specifying
his title, and sworn to before a notary
public or other officer authorized by law
to administer oaths. Verification shall be
in the manner shown below;
Verification

State of - ss:
County of -

-. (Name of affiant), being duly sworn,
deposes and says: That he is the - (title
of affiant) of the - (Name of applicant)!
that he is authorized by said applicant to sign
and file with the Federal Energy Regulatory
Commission this application and exhibits
attached hereto, and to verify the facts and
statements contained in said application and
exhibits; that he has carefully examined all of
such statements contained in said application
and exhibits; and that the same are true and
correct to the best of his knowledge,
information, and-belief.

Subscribed and sworn to before me, a
- in and for the State and County above,
this - day of--, 19-.

(SEAL) My commission expires -.

§ 342.79 Matters to be shown In the
application.

(a) The information required in this
section and in § § 342.80 and 342.81, and
342.82, according to the grounds upon
which relief is sought, shall be shown in
the application when Commission action
is desired on the presentation made
therein, without hearing. When a
hearing is desired and applicants
propose to justify at the hearing the
relief desired, the information specified
in this section shall be included in the
application, and the information
required in § § 342.80, 342.81 and 342.82
may, instead, be introduced at the

hearing. It should be understood,
however, that where the information
included in the application does not
fully justify the relief sought, or for other
good cause, the application may be
assigned for hearing at the
Commission's discretion. The
application shall show:

(b) The names of the carrier or
carriers for, or on behalf of which it is
made, or, if made on behalf of all
carriers parties to a particular tariff, the
application may refer to such tariff by
the Federal Energy Regulatory
Commission number (hereinafter
abbreviated FERC No.).

(c) The FERC No. of all tariffs in
which rates or charges referred to in the
application or exhibits are published.

(d) The rates or charges proposed to
be established; the basis or bases
therefor; the commodities on which they
are to apply; the points of origin and
destination; and the routes between
such points over which the rates or
charges will apply. (Direct routes only
with respect to applications for long-
and-short-haul relief). When relief la
desired from or to "related" points or"group" points, the points or groups
shall be indicated in the map hereafter
required to be furnished, or defined by
reference to tariff publications providing
the grouping.

(e) If long-and-short-haul relief Is
sought, the intermediate points at which
it is proposed to maintain rates or
charges higher than those proposed from
or to more distant points and the rates
or charges at such points. If relief from
the aggregate-of-intermediate provision
of section 4 is sought, the intermediate
rates or charges that, in the aggregate,
are less than the through rates or

-charges.
(f) A complete and accurate statement

of the grounds relied upon as
justification for the relief prayed.

(g) Applications for relief from the
provisions of section 4 with respect to
rates or charges included in schedules
filed before the necessary relief has
been obtained shall include in the
opening or second paragraph a complete
statement of the tariffs and supplements
containing such rates or charges in
substantially the following form:

The rates (charges) as to which relief is
prayed herein have been published and filed
to become effective- (Date) in -
(Name of agent or carriers) tariff FERC
(Number). (Supplement number should be
shown if published in a supplement).

§ 342,e0 Additional information required,
(a) Long-and-short-haul relief.

Applications should show:

MMZ=NKE=WC=
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(1) That, where proposed rates are
depressed to meet competition, the
competitive rates they are being
established to meet are not within the
control of applicant carriers, and any
other facts tending to show that such
rates should nxot be observed as maxima
at intermediate points.

(2) That the lower rates for longer
than for shorter hauls over the same line
-or route are reasonably compensatory.

The following information is considered
pertinent in a showing as to the reasonably
compensatory nature of rates:

(i) Statement of ton-mile and per barrel-
mile earnings under the compLTtitive rates.
When a general adjustment is involved
covering rates between numerous
competitive points and applicable or to be
applied by numerous routes, it will be
sufficient, ordinarily, to give representative
examples of rates throughout the territory
yielding the lowest earnings for the longest
and shortest hauls involved.

(ii) Statement of ton-mile and barrel-mile
expenses of petitioning carriers on the traffic
involved, or other evidence showing that the
proposed rates will be reasonably
compensatory.

(3) A statement of rates at
representative intermediate points at
which rates exceed or would exceed the
rates at more distant points under the
proposed adjustment, including rates at
the first and last higher-rated
intermediate points and the distances
from and to such intermediate points.
This information need not be shown
where the rates at the more distant
points are constructed on the basis of a
mileage scale and the rates at the
intermediate points reflect the same
mileage scale.

(4) That the higher rates for the
shorter than for the longer hauls over
the same line or route are reasonable.
(The usual facts tending to show the
reasonableness of rates should be
presented). -

(5) Whether there is a complaint
pending as to the reasonableness of the
rates at the intermediate pdints on the
applicant line or route.

(6) In the event the rates proposed to
be superseded by subsequent revisions
are maintained under the authority of
outstanding fourth-section orders,
reference to such orders shall be
furnished.

(7) Where the proposed adjustment is
in any way related to a prior adjustment
as to which relief has been authorized,
that is, the addition of origins,
destinations, commodities, etc., or
involves rates for the return movement
'of commodities as to which relief for
initial hauls has been authorized,
reference to orders authorizing such
relief shall be furnished.

(b) Aggregate-of-intermediates relief.
Applications should show*

(1) The origins and destinations from
and to which it is proposed to continue.
or to establish and maintain through
rates or charges which exceed the
aggregate-of-intermediate rates or
charges, together with the intermedidte
rates or charges that, in the aggregate.
are less than the through rates or
charges.

(2) That the intermediate rates or
charges which, in the aggregate, are
lower than the through rates or charges.
are depressed by competitive conditions
that do not affect the through rates, or
charges; and the same information with
respect to the conditions alleged as
affecting the intermediate rates as that
required in applications for long-and-
short-haul relief with respect to similar
conditions when alleged as grounds for
maintaining lower rates for longer than
for shorter distances.

(3) That the through rates or charges
that would exceed the aggregate-of-
intermediaterates or charges are
reasonable. (The usual facts tending to
show the reasonableness of rates should
be presented).

§ 342.81 Additional matters to be shown.
(a) Applications based on water

competitions. (1) The name of the
competing water line or lines actually in
operation between the water points and
whether said water line or lines, in the
transportation of the traffic involved.
are subject to the Interstate Commerce
Act.

(2) A detailed statement of the
charges over the water line or lines,
including marine insurance, wharfage.
handling, shrinkage, and all other
applicable incidental charges. Where
such charges are named in tariffs on file
with the Interstate Commerce
Commission, reference should be made
to such tariffs by ICC number.

(3) Whether facilities for loading into
and unloading from barges or ships are
available.

(4) The minimum tender that may be
made to the water carrier or carriers,
and whether shippers and receivers are
equipped to handle such amounts.

(5) If the season of navigation is
restricted, and, if so, that available
storage will permit the handling by
water of receivers' needs during the
season of navigation.

(6)-The cost of installation,
maintenance, etc., of loading, unloading,
and storage facilities which must be
constructed or installed before water
transportation Is feasible.

(7) Evidence supporting water costs
and accessorial charges which are not

published in tariffs on file with the
Interstate Commerce Commission.

(8) Certificatidn that a copy of the
application has been served upon the
competing water line or lines named in
paragraph (a)(1) hereof. The service and
certification shall conform with the
requirements of § 385.203 of this chapter.

(b) Applications based on motor
carrier competition. The charges over
the competing motor line or lines,
including all incidental charges, and if
interstate common contract carrier or
carriers, reference to the applicable
tariffs by ICC numbers.

(c) Applications based on market
competition. (1) The names of the
producing or receiving points whose
competition is to be met.

(2) The short line or route and
distances, or the class rate distances if
the latter are normally used for rate
making purposes, from the various
producing points to the common market
and tariff authority for the distances.

(3) The rates from the competitive
producing points with reference by ICC
No. to the tariffs naming the rates and
whether they conform to the provisions
of section 4 of the act. If relief has been
granted or application is pending asjto
such rates, give reference to the ICCNo.
of the application or order.

(4) Whether similar competition is to
be met at intermediate points.

(d) Applications based on weak
financial condition or high operating
costs of the applicant line. Financial
statistics and operating conditions.

§ 342.82 Miscellaneous provisions.
(a) In addition to the above,

applications should show any other
conditions or circumstances relied upon
as constituting a special case within the
meaning of section 4(1) of the Act.

(b) Applications should contain a
map, made a part thereof, showing the "
relative location of lines or routes, the
competitive points, and representative
intermediate points at which higher
rates are to be charged. or
representative points from or to which it
is proposed to maintain through rates or
charges which exceed the aggregate of
intermediates.

§ 342.83 Acceptance of applications.
In any case when. upon inspection.

the Commission is of the opinion that an
application does not sufficiently set
forth required material or is otherwise
deficient, the Commission may decline
to accept the application for filing and
may return it unfiled, or the Commission
may accept it for filing and advise the
person tendering it of the deficiencies
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and require that such deficiencies be
corrected.
§ 342.84 Applications for relief previously
denied.

If the Commission denies an
application, and the carrier presents a
new application based upon new or
additional facts in justification of the
proposed rates or charges, such facts
should be clearly indicated as such, and
the modified application must refer
specifically to the previous application
and the number of the order by which it
was denied.

§ 342.85 Changes and additions.
Copies of any amendment to the

application, or any additional
information furnished to the
Commission in connection therewith,
including notices of any changes in the
effective date of the rates or charges as
set forth in compliance with § 342.79(g),
shall be served by applicant upon all
parties served with a copy of the
application and upon all parties
protesting the application. The service
and certification thereof shall conform
with the requirements of § 385.203 of
this chapter.

V. Part 343 is added to 18 CFR
Chapter I to read as follows:

PART 343-POSTING TARIFFS OF
COMMON CARRIER PIPELINES
Tariffs of Common Carriers by Pipeline and
Tariffs Containing Joint Intermodal Pipeline
Rates
Sec.
'343.0 Application-posting of tariffs defined.
343.1 Location of complete public files of

tariffs.
343.2 Time of posting.
343.3 Tariff files to be accessible to the

public.
343.4 Notice required to be posted.
343.5 Check-up on files of tariffs.

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (Supp.
V 1981); Interstate Commerce Act, 49 U.S.C.
1-27 (1976); E.O. 12.009, 3 CFR Part 142 (1978).
Tariffs of Common Carriers by Pipeline
and Tariffs Containing Joint Intermodal
Pipeline Rates
§ 343.0 Application-posting of tariffs
defined.

(a) The regulations in this part shall
also govern the posting (by carriers
subject to the jurisdiction of the Federal
Energy Regulatory Commission) of any
tariff containing a through route and
joint rate over the lines of a common
carrier by pipeline subject to the
Interstate Commerce Act, on the one
hand, and a vessel-operating common
carrier by water engaged in the foreign
commerce of the United States, as

defined in the Shipping Act, 1916, on the
other hand, and all other tariffs
governing the application of the rate
tariff, for the.transportaiion of property
between any place in the United States
and any place in a foreign country. The
carrier subject to the jurisdiction of this
Commission receiving shipments at a
port for delivery to points in the United
States under joint through rate and route
arrangements shall post at its office at
such port the tariffs naming such rates
and its governing tariffs.

(b) The term "post" as used in this
part means the maintenance of a file of
tariffs in the custody of an agent of the
carrier in a complete, accessible, and
usable form, and keeping such file of
tariffs available to the public upon
request during ordinary business hours.
The term "tariff' as used in this part
includes tariff supplements or
amendments.

§ 343.1 Location of complete public files
of tariffs.

Each common carrier by pipeline shall
post at its principal office a complete set
of all tariffs which it issued or to which
it is a party, together with an index
thereto.

§ 343.2 Time of posting.
Each tariff must be posted at least 30

days before its effective date, excepting
those as to which the Commission has
authorized a shorter period of notice to
the public. Each.carrier shall require the
agent at every dffice at which tariffs are
posted to write or stamp on each tariff
the date on which it was posted.

§ 343.3 Tariff files to be accessible to the
public.

Each file of tariffs shall be in charge of
an agent of the carrier. Each carrier
shall require and instruct such agent to
afford inquirers an opportunity to
examine any of such tariffs i",ithout
asking the inquirer to assign any reason
therefor, and, upon request, to lend
assistance to seekers of information
therefrom with all promptness possible
and consistent with proper performance
of other duties.

§ 343.4 Notice required to be posted.
Each carrier shall also cause to be

displayed continuously in a conspicuous
public place at each office at which
tariffs are required to be posted, a notice
printed in large type reading as follows;

With only such exceptions as have been
authorized by the Federal Energy Regulatory
Commission, all tariffs which contain rates
and charges applying from or at this location
are on file, in this office, together with an
index of all of this company's tariffs. The
tariffs and index may be inspected by any
person upon application and without the

assignment of any reason for such Inspection.
The agent on duty in this office will lend any
assistance desired in securing information
therefrom.

If request is made for a tariff naming rates
from this location, the posting of which has
been discountinugd because of nonuse, the
agent will arrange to have It reposted within
20 days and thereafter keep It posted.

In addition a complete file of all of this
company's tariffs, with indexes thereof, Is
maintained and kept available for public
inspection at:

(Here indicate the place or places where
complete tariff files are maintained, Including
the street address and, where appropriate,
the room number.)

§ 343.5 Check-up on files of tariffs.
Each carrier shall place in effect a

system of supervision that will insure
the continued maintenance in proper
and readily accessible form of tariff files
required at each office where complete
files are maintained. Such offices must
be furnished at least once a year with a
list of all of the tariffs which should be
in their files. Upon receipt of the list the
agent or employee in charge will
immediately check the tariffs on hand
against the list, and report any
deficiencies. Evidence of improper
maintenance of files at any office may
incur the prescription of detailed
instructions to the carrier by the
Commission necessary to insure
compliance with the regulations.

VI. Part 344 is added to 18 CFR
Chapter I to read as follows:

PART 344- FILING QUOTATIONS FOR
GOVERNMENT SHIPMENTS AT
REDUCED RATES

Sec.
344.1 Applicability.
344.2 Manner of submitting quotationg.

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (Supp.
V 1981); Interstate Commerce Act, 49 US.C.
1-27 (1976); E.O. 12009, 3 CFR Part 142 (1070.

§ 344.1 Applicability.

The provisions of this part shall apply
to copies of quotations or tenders made
by all pipeline common carriers to the
United States Government, or any
agency or department thereof, for the
transportation, storage or handling of
property at reduced rates as permitted
by section 22 of the Interstate
Commerce Act, as amended, except
quotations or tenders which, as
indicated by the United States
Government or any department or
agency thereof to any carrier or carriers,
involves information the disclosure of
which would endanger the national
security.
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§ 344.2. Manner of submitting quotations.

(a) General Copties of all quotations
or tenders by common carriers to which
this part applies, concerning rates or
charges for the transportation, storage,
or handling of property, at reduced
rates, including quotations or tenders for
retroactive application whether

* negotiated or renegotiated after the
services have been performed, which
are submitted to the Federal Energy
Regulatory Commission on and after the
effective date of this part in conformity
with the provisions of paragraph (2) of
section 22 of the Interstate Commerce
Act (49 U.S.C. 22) shall conform to the
provisions of paragraphs (b), (c), (d), (e),
(f and (g) of this section.

(b) Copies to be submitted
concurrently with submittal to
government agencies. Exact copies of
the quotation or tender shall be
submitted to the Commission
concurrently with the submittal of the
quotation or tender to the Federal
department or agency for whose account
the quotation or tender is offered or the
proposed services are to be rendered.
(c) Filing in duplicate required. All

quotations or tenders shall be filed in
duplicate, one copy of which will be
maintained at the Washington office of
this Commission for public inspection.
One of such copies shall be igned and
both shall clearly indicate the name and
official title of the officer executing the
document.

(d) Fi ingprocedure. Both copies of
the quotations or tenders shall be filed
together with a letter of transmittal
which clearly indicates that they are
being filed in accordance with the
requirements of section 22, as amended.
They-must be addressed to the "Federal
Energy Regulatory Commission.
Washington, D.C. 20426," with the
envelope marked as containing "Section
22 Quotations", and delivered free of all
charges. If receipt for the accompanying
documents is desired, the letter of
tEamsmittal must be sent in duplicate,
and one copy showing date of receipt by
the Commission will be returned to the
sender.
(e) Numbering. The copies of

quotations or tenders which are filed
with this Commission by each carrier or
agent shall be numbered consecutively
in a series maintained by such carrier or
agent beginning with the number "1".

(f)j Quotation or tender superseding
prior one. A quotation or tender which
supersedes a prior quotation or tender
shallby a statement shown
immediately under the number of the
new document, cancel the prior
document by number.

(g) Amendments or supplements to
quotations or tenders. When
amendments or supplements are filed to
quotations or tenders issued prior to
August 31,1957, copies of the original
quotations or tenders, and any prior
amendments thereto, must be filed with
the amendments or supplements.

VII. Part 345 is added to 18 CFR
Chapter I to read as follows:

PART 345-SECTION 5a
APPLICATIONS

Applications for Authority To Establish or
Control Agreements Between or Among
Carriers
Sec.
345.1 Form and contents of application.
345.2 Required exhibits.
345.3 Procedure.
345.4 New parties to an agreement.
345.5 Public notice.

Authority. Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (Supp.
V 1981); Interstate Commerce Act, 49 U.S.C.
1-27 (1976); E.O. 12009. 3 CFR Part 142 (1978).

Applications for Authority to Establish
or Control Agreements Between or
Among Carriers

§ 345.1 Form and contents of application.
'The application and supporting

exhibits shall conform to Rule 203 of the
general rules of practice (§ 385203 of
this chapter) and shall show, in the
order indicated,\with the following
paragraph designations, the following
information

(a) Full and correct name and
business address (street and number,
city and ZIP Code, county and State) of
the carrier applicant or applicants
(hereinafter called applicant); whether
applicant is a corporation, individual, or
partnership; if a corporation, the
government, State or territory under the
laws of which the applicant was
organized and received its present
charter, and if a partnership, the names
of the partners and the date of formation
of the partnership.

(b) Full and correct name and
business address (city and State) of
each carrier on whose behalf the
application is filed and whether it is a
corporation, individual, or partnership.

(c) If the agreement of which approval
is sought pertains to a conference,
bureau, committee, or other
organization, a complete desaription of
such organization, including any
subunits, and of its or their functions
and methods of operation, together with
a description of the territorial scope of
such operations; and, if such
organization has a working or other
arrangement or relationship with any
other organization, a complete

description of such arrangement or
relationship. If the agreementis of any
other character, a precise statement of
its nature and scope and-the mode of
procedure thereunder.

(d) The facts and circumstances relied
upon to establish that the agreement
will be in furtherance of the national
transportation policy declared in the
Interstate Commerce Act. as amended.

(e) The name, title, and post office
address of counsel. officer or other
person to whom correspondence in
regard to the application is to be
addressed.

§ 345.2 Required exhibits.
There shall be filed with and made a

part of each orginal application, and
each copy, the following exhibits:

(a) As Exhibit 1, a true copy of the
agreement.

(b] As Exhibit 2. if the agreement
pertains to a conference, bureau,
committee, or other organization, a copy
of the constitution, by-laws, or other
documents orwritings, specifying the
organization's powers, duties, and
procedures, unless incorporated in the
agreement friled as Exhibit 1.

Cc) As Exhibit 3, if the agreement
relates to a conference, bureau.
committee, or other organization, an
organization chart.

(d) As Exhibit 4, if the agreement
relates to a conference, bureau.
committee, or other organization, a
schedule of its charges to members or,
where expenses are divided among the
members, a statement, showing how the
expenses are divided.

(e) As Exhibit 5, opinion of counsel for
applicant that the application made
meets the requirements of law as set
forth in section 5a of the Interstate
Commerce Act, as amended, and will be
legally authorized if approved by the
Commission, with specific reference to
any specially pertinent provisions of
articles of incorporation or association.

§345.3 Procedure.
The following procedure shall govern

the execution, filing, and disposition of
the applications:

(a) The orginal application shall he
made under oath and shall be signed in
ink by applicant, if an individual by all
partners, if a partnership; and if a
corporation, by an executive officer
having knowledge of the matters therein
contained: and shall show, among other
things, that the afflant is duly authorized
to verify and file the application.

(b) The original application and
supporting papers and twenty copies
thereof for the use of the Commission
shall be filed with the Secretary of the
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Federal Energy Regulatory Commission,
Washington, D.C. 20426. Each copy shall
bear the dates and signatures that
appear in the original and shall be
complete in itself, but the signatures in
the copies may be stamped or typed,
and the officer's seal may be omitted.

(c) A copy of the application shall be
served by applicant by first-class mail
upon the regulatory'body having
jurisdiction as to rates, fares, or charges
of each State, territory, or district
embraced within the scope of the
agreement, and the original application
filed with the Commission shall include
a certificate naming the bodies upon
whom the application has been so
served.

(d) A public notice will be issued by
the Commission and filed with the
Director of the Federal Register stating
the fact that an application has been
filed under these rules and indicate how
a hearing on such application may be
obtained.

(e) A protest against the granting of an
application should be filed in
accordance with Rule 1403 of the
general rules of practice (§ 385.1403 of
this chapter].

(i) To the extent that matters of
procedure are not covered by these
special rules, the Commission's general
rules of practice shall apply.

§ 345.4 New parties to an agreemenL
Where a carrier becomes a party to an

agreement which has been approved by
the Commission, such approval will
extend and be applicable to such carrier
upon the filing with the Commission by
the carrier or its authorized agent of a
verified statement that it has become a
party to the agreement, which statement
shall show the infornration required by
§ 345.1(b): Provided (a) That such carrier
is not, under the agreement, to act with
carriers of a different class, within the
meaning of section 5a(4) of the Interstate
Commerce Act, except as the agreement
relates to transportation under joint
rates or over through routes, and (b] that
no change is made in the agreement
except the addition of such carrier.

§ 345.5 Public notice.
When independent action is

announced and tariff publication is to be
made by a publishing agent operating
pursuant to an agreement under section
5a of the Interstate Commerce Act,
notification thereof will be given by the
agent to the same extent and in the
same manner that the agent gives notice
of actions proposed under procedures
for collective consideration of the
parties to the agreement; and no other
joint or collective procedures under the
agreement are thereby invoked.

VIII. Part 346 is added to 18 CFR
Chapter I to read as follows:

PART 346-FEES

§ 346.1 Filing fees.
(a) Manner of payment. All filing fees

will be payable at the time and place the
application, petition, notice, tariff,
contract, or other document is tendered
for filing. Fees will be payable to the
Federal Energy Regulatory Commission
by check drawn upon funds deposited in
a bank in the United States or money
order payable in U.S. currency.

(b) Fees not refundable. Fees will be
assessed for every filing in the types of
proceedings listed in the schedule of
fees contained in paragraph (d] of this
section. After the application, petition,
notice, tariff, contract, or other
document has been accepted for filing
by the Commission, the filing fee will
not be refunded, regardless of whether
the application, petition, notice, tariff,
contract, or other document is granted
or approved, denied, dismissed, or
withdrawn. If an application, petition,
notice, tariff, contract, or other
document is rejected by the Commission
as incomplete or for some other reason,
the fee will be returned.

(c) Related or consolidated
proceedings. (1) Separate fees need not
be paid on related applications filed by
the same applicant which would be the
subject of one proceeding. In such
instances, the only fee to be assessed
will be that applicable to the embraced
proceeding which carries the highest
filing fee as listed in paragraph (d] of
this section.

(2) The Commission may reject
concurrenitly filed applications,
petitions, notices, contracts, or Qther
documents asserted to be related and
refund the filing fee if, in its judgment,
they embrace two or more severable
matters which should be the subject of
separate proceedings.

(d) Schedule of filing fees.1

Type of Proceeding Fee Applications To
Enter Upon a Particular Financial Transaction
of Joint Arrangement

(1) An application for the pooling or
division of traffic. Section 5(1)-$100.

(2) An application for appfoval of, or to
amend, a rate association agreement. Section
5a-$300.

Other Proceedings
(3) An application for relief from the long-

and-short-haul and aggregate-of-intermediate
provisions, including applications for relief
with respect to additional commodities,
origins or destinations, but not including
petitions for modification of conditions,

IExcept as noted, statutory references are to the
Interstate Commerce Act.

effective or not yet effective of outstanding
orders, or amendments to applications not
yet disposed of. Section 4-$250.

(4) An application for authority to establish
released value rates or ratings, except that no
fee will be assessed for applications seeking
such authority in connection with reduced
rates established to relieve distress caused
by drought or other calamitous visitation
under section 22(1) of the act. Sections
20(11)-$200.

(5) An application for special permission
for short notice or the waiver of tariff.
publishing requirements, including
applications to extend or eliminate the
scheduled expiration date of an outstanding
special permission or to broaden the
appligation thereof to additional territory or
tariffs, except amendments to pending
applications not yet disposed of, and
applications to postpone the effectiveness of
suspended schedules, when carrier or agent
is requested to do so, in order to afford the
Commission more time for disposition of the
proceeding or to postpone the scheduled
effective date of protested schedules or those
for which a fourth-section application has
been filed, in order to afford the Oil Pipeline
Board more time within which to process the
protests or applications-$20.

(6) Application for basic (original)
valuation of a pipeline carrier's operating
property. Section 19a-$10/hr.

(7) Application for each annual valuation
of a pipeline carrier's operating property as of
the close of any calendar year following the
carrier's basic valuation. Section 19a-

The'following fees are based on the
carrier's size:

Cost of reproduction (mfl11ons) F"

Under 10............... ................................ 5
10 to 29.9 ....... ............................... 200
30 to 49.9 ............................................................. 0050 to 74.9 . .. .. . ........... .. ............................ 700
75 t 9.. .. ... .. ............. ...... .......... ......... .. 1,000

100 to 149.9 ......................... ....... 1,300
150 to 199.9 ......... ,........................................ 1,850
200 to 299.9. ... ........ ..... .... ...... ................. 2,500
Over 300........................................... 4,300

(Department of Energy Organization Act, 42
U.S.C. 7101-7352 (Supp. V 1981): Interstate
Commerce Act, 49 U.S.C. 1-27 (1970);
Executive Order 12,009, 3 CFR Part 142 (1070))

IX. Part 347 is added to 18 CFR
Chapter I to read as follows:

PART 374-COMPETITIVE BIDS OIL
PIPELINE

Sec.
347.1 Specifications, form of proposal and

contract; publication of request for bids;
variation from the generally applicable
procedure.

.347.2 Opening of bids; bonds: form and
contents of bids.

347.3 Considerations for acceptance of bids;
rejection; readvertising for new bids.

347.4 Statement of the transaction.
347.5 Examination.

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (Supp.
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V 1981); Interstate Commerce Act. 49 U.S.C.
1-27 (1976) F.O. 1Z009. 3 CFR Part 142 (1978).

§ 347.1 Specifications, form of proposal
and contract; publication of request for
bids; variation from the generally applicable
procedure.

(a) When any pipeline, subject to the
Interstate Commerce Act, is required by
section 10 of the Clayton Antitrust Act
(38 Stat. 734; 15 U.S.C. 20) to call for bids
for securities, supplies, or other articles
of commerce, or for the construction or
maintenance of any kind or part of its
carrier property such carrier shall
prepare specifications, form of proposals
and contract, setting forth clearly and so
far as applicable in each case in detail a
description or descriptions of the
matters and things for which bids are
requested, the terms, times and
conditions of delivery and payment, the
place or places where delivery or
performance is to be made, the
character, amount, and terms of
securities offered or sought, and a full
description of the supplies or other
ariticles required or offered for sale,
hypothecation, or purchase, and shall
make and attach to such specifications
such maps, dralvings; and illustrations
and state such other substantial facts or
conditions as are or may be necessary
to a full understanding of the premises
and procedure by bidders. Such
specifications, drawings and
illustrations in each case shall be kept
open at theprincipal office or offices of
the carrier for full examination, free of
charges, by persons desiring to examine
the same with a view to bidding, and,
upon request, such carrier shall furnish
to any person or persons desiring the
same true and accurate copies of such
specifications, maps, drawings and
illustrations; Provided, That the pipeline
may make a charge for such copies so
furnished, the charge not to exceed the
reasonable cost of making and
forwarding the copies requested.

(b) The pipeline shall publish in each
case a request forbids in at least two
daily newspapers of general circulation,
at least two publications in each week
for two weeks, the first publication to be
at least two weeks immediately
preceding the day when the bids are to
be submitted; one such newspaper shall
be published or shall be of general
circulation in the city or town where the
principal operating officer of the carrier
is located and the other newspaper shall
be published in one other of the
following cities nearest to the operating
or financial office of the carrier or the
place where the contract is to be
performed; namely: New York, N.Y.,
Boston, Mass., Chicago, Ill., St. Louis,
Mo., Atlanta, Ga., San Francisco, Calif.,

and Portland, Oreg.; and a printed copy
of the published notice in each case
shall be posted in plain view, for two
weeks immediately preceding the day
on which bids are to be received, on a
bulletin board, designated for that
purpose, in a public and conspicuous
place in the building where the principal
operating office of the carrier is located.

(1) Such published notices shall
describe in general but intelligible terms
the proposed contract, giving its serial
number, and the special matter or things
for which bids are requested, and the
date and time at or before which the
bids must be submitted, and the person
by whom and the office at which the
bids submitted will be recieved and
opened as provided in this part. The
carrier may in said notice reserve the
right to reject, any and all bids and may.
at its option, require each bidder to
tender a bond in a reasonable sum to be
therein named, with sufficient surety or
sureties conditioned upon the faithful
and prompt performance of the terms of
the contract.

(c) Upon application, a pipeline
owned or operated by any state or by an
agency of one or more states or a
wholly-owned subsidiary corporation
thereof, may be authorized by the
Commission to employ a competitive
bidding procedure or precedures varying
from the generally applicable procedure
provided by this regulation upon the
following showing: (1) That the
applicant carrier is owned or operated
by a state or by an agency of one or
more states, or is a wholly-owned
subsidiary corporation thereof: (2) a
detailed statement of the procedure for
which authorization is requested and the
variations thereof from the generally
applicable procedure provided by this
regulation and the purpose or reason for
such variation; and (3) that the generally
applicable procedure provided by this
regulation imposes on the carrier an
unreasonable burden or interfere3 with
obtaining by the carrier of the most
favorable bid.

§ 347.2 Opening of bids;, bond, form and
contents of bids.

(a) Every bid to receive consideration
shall be submitted at the place and at or
before the hour specified in the notice
for the receipt of bids. The time
specified may be any hour from 10.100
a.m. until 3:00 p.m of any business day,
and the bids shall be opened after the
specified hour and before six o'clock on
the day and at place and by the person
or persons designated in the notice.
Each bidder may attend in person or by
a duly authorized representative at the
opening of the bids, and shall be
afforded an opportunity to do so and to

examine each bid. The bids shall
forthwith be tabulated in conformity
with the form of proposal prepared and
a copy of such tabulation shall be
promptly furnished to any bidder or his
authorized representative upon
application therefor.

(b) When required by the notice, each
bid shall be accompanied by tender of a
bond in the amount specified in the
notice with sufficient surety or sureties
conditioned upon the faithful and
prompt performance of the proposed
contract. A bond shall be required only
in cases where the notice for bids
expressly calls for a bond.

(c) Each bid shall be enclosed with
accompanying papers in a plain
envelope securely sealed bearing no
indication of the name of the bidder or
the amount of the bid, and shall be
marked "Bid under proposed contract
No. -," and shall be addressed to
the officer of the carrier designated in
the notice to receive the name.

(d) Each bid shall state the name and
address of the bidder and, if the bidder
be a corporation, the names and
addresses of the officers, directors and
general manager thereof and of the
purchasing or selling officer or agent in
that transaction and, if the bidder is a
firm. partnership or association, the bid
shall give the names and addresses of
each member thereof, and of the
manager, purchasing or selling officer or
agent in that transaction.

§347.3 ConsIderations for acceptance of
bids; rejection; readvertising for new bids.

(a) After receiving and opening bids
as aforesaid, the carrier receiving the
same shall within 48 hours in cases
where the sale or purchase of securities
is the undertaking, and within 21 days
where bids are for supplies, equipment,
other articles of commerce and for
construction or maintenance work,
accept the most favorable bid
considering (1) the lowest price or prices
for the supplies, equipment, and other
articles of commerce, and for the
construction or maintenance work,
described in the advertisement, and the
highest price or prices offered for any
securities or property, so described, for
sale by the carrier, and (2] the ability
and reliability of the bidder, financial
and otherwise, to deliver the property or
to perform the work or transaction, or to
pay for the securities, described in the
advertisement, giving due consideration
to any bond or security tendered by the
bidder.

(b) If the right be reserved in the
notice, all bids may be rejected and the
pipeline may ieadvertise forbids. The
pipeline shall notify the successful
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bidder of the acceptance of his or its
bid, and the bidder shall within 10 days
execute the required contract, and, if
required by the notice, execute a good
and sufficient bond for the faithful and
prompt performance of the contract. In
case the successful bidder shall neglect
or fail within said time to execute the
contract or bond as aforesaid the carrier
may within 5 days award the contract to
the next most favorable bidder,
ascertained as herein provided for
determining the most favorable bidder.
If neither the most favorable 'bidder nor
the next most favorable bidder shall
execute a contract and qualify as
aforesaid, the carrier shall readvertise
for new bids.

§ 347.4 Statement of the transaction.
Each pipeline after having made and

executed a contract as and in the
manner above specified shall within 30
days after the execution of such contract
file with the Federal Energy Regulatory
Commission a statement of the
transaction giving, (a) a copy of the
published notice; (b) the names of all
bidders, and, if the bidder be a
corporation, the names and addresses of
the officeis, directors and general
managers thereof and of the purchasing
or selling officer or agent in that
transaction, or if the bidder be a
partnership or firm, the names and
addresses of the members of the firm,
the general manager and purchasing or
selling agent thereof, and the total
amount of each bid; (c) the name of the
bidder to whom the contract was
awarded together with a copy of the
contract; and (d) if any other than the
lowest or the highest bid, as the case
may be, is accepted as being most
favorable to the carrier, the reasons for
such acceptance. The statement shall be
made in typewriting, in pamphlet form
on pages not less than 8 by 1012 inches
in size nor greater than 91/2 by 12 inches,
in size, bound on the longer edge of the
page, the paper to be of durable quality
fit for permanent record.

§ 347.5 Examination.
In the case of each bid so taken as

aforesaid, the pipeline shall preserve
and keep open for examination by the
Federal Energy Regulatory Commission -
or any duly authorized examiner
thereof, (a) a copy of the resolution or
order of the Board of Directors,
Executive Committee, or officers of the
said common carrier specifying the
purposes and terms of the contract for
which the bids were invited; (b] a copy
of the specifications, maps, drawings,
and illustrations upon which bids were
made; (c) copies of the notices
published, sworn to by or on behalf of

the publisher of each paper,
respectively, giving the dates and times
of publication; (d) the original bids
received, designating the bid accepted
and giving a statement of the reasons for
accepting the same; (e) a copy of the
contract entered into between the
carrier and the accepted bidder, together
with a copy of the bonds if any; (f)
references by number of volume and
page to the records of proceedings of the
stockholders, directors, or executive
committee of the pipeline. The files in
each transaction shall be securely
fastened together and given the contract
number and each document therein shall
be numbered consecutively and at the
conclusion there shall be a sworn
statement by the president, a vice
president, or the general manager of the
pipeline, stating that the files in No.
- contain true and complete
records and statements of all the
negotiations had in connection with the
contract therein set forth. Carriers
subject to the requirements of section 10
of the Clayton Antitrust Act, 15 U.S.C.
20, may destroy such contracts or other
records required thereby 10 years after
the expiration thereof, without
permission of the Commission:
Provided, There is no litigation pending
involving these records: Andfurther
provided, That the carrier has informed
the Commission of its intended action at
least 2 weeks prior to the date the
records are to be destroyed.
[FR Doc. 84-8363 Filed 3-29-84; 8.45 am]
BILLING CODE 6717-01-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 1300

[Docket No. 37321]

Revision of Tariff Regulations, All
Carriers

AGENCY: Interstate Commerce
Commission.
ACTION: Final rules.

SUMMARY: In this proceeding the
Commission has proposed a revision
and consolidation of its regulations in 49
CFR Parts 1300 to 1310. The new
regulations would be located at 49 CFR
Part 1312 and 49 CFR Parts 1300 to 1310
would be removed from the Code of
Federal Regulations (CFR). The Federal
Energy Regulatory Commission (FERC)
also uses portions of 49 CFR Part 1300 in
its regulation of rates and charges for
the transportation of oil by pipeline. The
purpose of this notice is to transfer 49
CFR Part 1300 from Title 49 of the CFR

to Title 18 of the CFR, instead of
removing the part from the CFR.
DATES: Effective July 2, 1984.1
FOR FURTHER INFORMATION CONTACT.
Kathleen M. King, (202) 275-7428 or
Charles E. Langyher, (202) 275-7739.
SUPPLEMENTARY INFORMATION: By a
notice of proposed rules (NPR)
published in the Federal Register on July
7,1983 (48 FR 31265), we proposed a
revision of ourc regulations governing the
construction, posting, and filing of
carriers' tariffs and relatea documents.
The proposed new rules would be
located at 49 CFR Part 1312 and the
existing rules in 49 CFR Parts 1300 to
and including 1310 would be removed.

Jurisdiction over oil pipelines, as it
relates to the establishment of rates or
-charges for the transportation of oil by
pipeline and to the establishment of
valuation for pipelines, was transferred
from this Commission to FERC under th&
Department of Energy Organization Act,
42 U.S.C. 7155 and 7172(b). In its
regulation of oil pipeline rates or
charges, FERC has used 49 CFR Part
1300. Therefore, FERC has requested
that this Commission transfer 49 CFR
Part 1300 to Title 18 of the CFR, instead
of removing it from the CFR entirely.

We are presently in the process of
drafting final rules in response to our
NPR in this proceeding. We expect to
issue a final decision addressing the
comments and adopting final rules for 49
CFR Part 1312 in the near future.
However, granting FERC's request at
this time will save that agency the cost
of republishing the regulations in the
Federal Register and will not adversely
affect any of this Commission's
regulations. Accordingly, we will grant
FERC's request and order the
redesignation of 49 CFR Part 1300 as 18
CFR Part 341. We have assigned a July 2,
1984, effective date for the
redesignation. It is expected that our
action regarding rules for 49 CFR Part
1312 should be finalized by that date.

The action we are taking by this
notice concerns solely matters of agency
practice and procedure because it
merely transfers existing regulations
from Title 49 CFR to Title 18 CFR, This
change will aid oil pipeline companies
subject to the procedural requirements.
Therefore, we find pursuant to Section
553(b) of the Administrative Procedure
Act, 5 U.S.C. 553(b), that prior notice
and opportunity for public comment is
unnecessary.

'The FERC is publishing a final rule
contemporaneously with this notice that transfers
rules for the establishment of rates or charges for
the transportation of oil by pipeline from Title 49 to
Title 18 of the CFR.
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This decision will not significantly
affect the quality of the human
environment or the conservation of
energy resources.

It is ordered: Part 1300 of 49 CFR,
Chapter X is transferred to 18 CFR,
Chapter I and redesignated as Part 341.

List of Subjects in Part 1300

Pipelines.

Authority: 5 U.S.C. 553 and 49 U.S.C. 10321.
Decided: March 23,1984.
By the Commisson, Chairman Taylor. Vice

Chairman Andre. Commissioners Sterrett and
Gradison. Commissioner Gradison did not
participate.
James H. Bayne,
Acting Secretary.
[FR Dc. 84-8364 Filed 3-29-4: 8:45 am]

BILLING CODE 7035-01-M
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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Parts 652 and 653

Services for Veterans

AGENCY: Office of the Assistant
Secretary for Veterans' Employment and
Training, Employment and Training
Administration, Labor.
ACTION: Final rule.

SUMMARY: This document contains final
regulations to implement certain
amendments to the veterans'
employment and training laws
administered by the Department. It
reflects the provisions of 38 U.S.C.
requiring State employment service
agencies to provide veterans and
eligible persons the maximum of
employment and training opportunities,
with priority given to the needs of
disabled veterans and veterans of the
Vietnam era. Further, these regulations
clarify the role and responsibilities of
the Assistant Secretary for Veterans'
Employment and Training in
administering certainveterans'
programs and activities that were
previously under the jurisdiction of the
Employment and Training
Administration.
EFFECTIVE DATE: April 30, 1984.
FOR FURTHER INFORMATION CONTACT:
Joseph C. Juarez, telephone: '(212) 523-
9110.
SUPPLEMENTARY INFORMATION: The rules
published in this document replace the
veterans' service regulations at 20 CFR
Part 653, Subpart C, issued March 27,
1979, with a new set of regulations in 20
CFR Part 652, Subpart B. The new rules
implement amendments to the veterans'
employment and training laws in 38
U.S.C., Chapters 41 and 42. They also
clarify and simplify the administration
of ongoing legislative mandates
regarding employment services to
veterans.

The Veterans' rehabilitation and
Education Amendments of 1980
established the Assistant Secretary of
Labor for Veterans Employment and
Training (ASVET) and transferred to
ASVET responsibilities for
administration of employment services
for veterans which were previously
handled by the Employment and
Training Administration. The 1980
amendments also established the
Disabled Veterans Outreach Program
(DVOP) as a permanent program
administered by the ASVET. The
Veterans' Compensation, Education and
Employment Amendments of 1982

further clarified the responsibilities of
the Stateand Assistant State Directors
f'or Veterans' Employment andrrining
as well as the administration ofzlhe
DVOP program. The new regulntionsin
20 CFR Part 652 implement these
amendments.

The provisions of 38 U.S.C. continue
to mandate that the "public employment
service system" provide priority
services to veterans. Sections 2004, 2007,
and 2012 of 38 U.S.C. all contain specific
references to functions to be caried out
by the State empl6yment service
agencies. Further, 38 U.S.C. 2000, 2002,
2002A, and 2003 direct the ASVET to
work closely with the State agencies to
ensure that legislative mandates are
cairied out. These final rules continue to
address State agency priority services to
veterans. They also simplify the former
regulations at 20 CFR Paft 653,'Subpart
C, which they replace, bvremovirg
requirements that are more
appropriately addressed*through
administrative guidelines.

Proposed rulemaking for the
implementation of all amendments to
Title 38, U.S. Code, Chapters 41 and 42
and to replace 20 CFR Part 653, Subpart
C,was published on pages 34866-34869
of the Federal Register on August 1,
1983,4forthe purpose of soliciting public
comment. The Department received
written comments from a variety of
sources including State agencies,
veterans organizations, and other
interested parties. The following
summarizes the significant comments,
recommendations, and actions:taken:

Definitions
The Department agreed with several

commentators and revised the definition
for "Service Delivery Point" (SDP) under
§ 652.101 to encompass the area served
by State agency local offices including
extended service locations.
State Agency Services

Many commentators criticized the
wording of § 652.120 for not containing a
legislative reference, the services
involved, or how such services relate to
providing maximum employment and
training opportunities to veterans and
eligible persons. The Department has
added the appropriate legislative
reference, an explanation of services
involved and a statement describing
provision of maximum employment and
training opportunities.
Local Veterans Employment
Representatives (LVER)

Several commentators suggested that
§ 652.123 should be expanded to include
the criteria for determining which local
offices should be assigned full-ltime or

part-time LVERs. The Department has
added the full-time criteria at
§ .52.123(a)(1) requiring 1,000 new or
renewed applications from veterans and
eligible persons during the most recent
'twelve-month reporting period. Also
added was § 652.123(a)(2) stating thnt
part-time LVERs shall be assigned In
proportion to the full-time criteria. If the
ASVET determines that appropriations
exigencies preclude full application of
these criteria, it may permit appropriate
limited adjustments.

;State Agency Cooperation and
Coordination

Some commentators suggested
inclusion of references in § 652.124 to
cover coordination with related
programs under other legislation. A now
subparagraph (b) was added to Include
such references.

Complaints of Veterans and Eligible
Persons

The Department adopted a
rrecommendation from several
commentators to include references to
the type of complaints covered by
§ 652.125.

Determination of Compliance

Some commentators expressed
concern that removal of the statistical
methodology and numerical values for
the socalled "indicators of compliance"

'from'the regulations would adversely
affect enforcement of the standards of
performance governing State agency
services to veterans and eligible
persons. The Department does not
agree. State agencies are held to the
qualitative, verbal standards described
in § § 652.120-652.125. The indicators of
compliance merely provide a convenient
numerical picture of the State agency's
performance. Inclusion of the indicators
in the regulations has proven to be
cumbersome. Accordingly, § 652.130(b)
provides that statistical indicators for
evaluating services to veterans and
eligible persons will be established
administratively through negotiations
between State agency administrators
and State Directors for Veterans'
Employment and Training. The
numerical values thus established for
each reporting period will be published
as a public notice in the Federal
Register. The Department believes that
this approach permits greater sensitivity
to change and to the particular needs of
the individual State.

Technical and Editorial Changes

.Finally, various technical and
editorial changes were made throughout
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the regulations for purposes of clarity
and consistency.

Classhication-Executive Order 12291

The regulations are procedural in
character. Therefore, they are not
classified as a "major rule" under
Executive Order 12291 on Federal
regulations because they are not likely
to result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in cost or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment.
productivity, innovation, or the ability of

'United States-based enterprises-to
compete with foreign-based enterprises
in domestic or export markets.
Accordingly, no regulatory impact
analysis is required. In addition, these
regulations do not affect any trade-
sensitive activity because they do not
apply in any-way to governments,
industries, or-firms engaged in
international trade.

Regulatory Flexibility Act

The Department believes that these
regulations will not have "significant
economic impact upon a substantial
number of small entities" within the
meaning of section 3(a) of the
Regulatory Flexibility Act, Pub. L. 96-
354, 91 Stat 1164 [5 U.S.C. 605(b)). The
Secretary has certified to the Chief
Counsel for Advocacy of the Small
Business Administration to this effect.
This conclusion is reached because
these regulations are procedural in
character. The regulations implement
amendments to 38 U.S.C. Chapters 41
and 42 and primarily concern changes at
the national level in the administration
of ongoing programs with no significant
economic impact expected with respect
to small entities. Accordingly, no
regulatory impact analysis is required.

list of Subjects

20 CFR Part 652

Employment, Grant programs-Labor,
Labor employment service programs,
Veterans.

20 CFR Part 653

Agriculture, Employment, Equal
employment opportunity, Labor, Migrant
labor.

Accordingly, Parts 652 and 653 of Title
20, Chapter V of the Code of Federal
Regulations are amended as set forth
below:

PART 652-ESTABLISHMENT AND
FUNCTIONING OF STATE
EMPLOYMENT SERVICES

1. The table of contents for Part 652 is
amended by designating § § 652.1-652.9
as "Subpart A-Employment Service
Planning and Operations" and adding a
table of contents for a new Subpart B, as
follows'

Subpart A-Employment Service Planning
and Operations

Subpart B-Services for Veterans

Purpose and Definitions

652.100 Purpose and scope of subparL
652.101 Definitions of terms used in subpart.

Federal Responsibilities
652.110 Roles of the Assistant Secretary for

Veterans' Employment and Training
(ASVET).

Standards of Performance Governing Stale
Agency Services to Veterans and Eligible
Persons
652.120 Standards of performance governing

State agency services.
652.121 Performance standard on facilities

and support for Veterans' Employment
and Training Service (VETS) staff.

652.122 Reporting and budget requirements.
652.123 Performance standards governing

the assignment and role of Local
Veterans* Employment Representatives
(LVERs).

652.124 Standards of performance governing
State agency cooperation and
coordination with other agencies and
organizations.

652.125 Standards of performancegoveming
complaints of veterans and eligible
persons.

State Employment Service Agency
Compliance
652.130 Determination of compliance.
652.131 Secretary's annual rportlo

Congress.

Standards of Performance Governing the
Disabled Veterans Outreach Program (DVOP)
652.140 Administration of DVOP.
652.141 Functions of DVOP staff.
652.142 Stationing of DVOP staff.

2. The authority citation for Part 652 is
revised to read as follows:

Authority: Wagner-Peyser Act. 29 U.S.C. 49
et seq.; 38 U.S.C. Chapters 41 and 42.

3. A new Subpart A heading is added
to §§ 652.1-652.9 to read as follows:

Subpart A-Employment Service
Planning and Operations
• *t * * .

4. A new Subpart B is added to Part
652 to read as follows:

Subpart B-Services for Veterans

Purpose and Definitions

§ 652.100 Purpose andscope of subpart.
(a] This subpart contains the

Department of Labor's regulations for
implementing 38 U.S.C. 2001-2012,
Chapters 41 and 42, which require the
Secretary of Labor to provide eligible
veterans and eligible persons the
maximum of employment and training
opportunities, with priority given to the
needs of disabled veterans and veterans
of the Vietnam era, through the public
employment service system established
pursuant to the Wagner-Peyser Act, as
amended.
(b) This subpart describes the roles

and responsibilities of the Assistant
Secretary for Veterans' Employment and
Training (ASVET] and the staff of the
Veterans' Employment and Training
Service (VETS).

(c) This subpart describes the
performance standards for determining
compliance of State agencies in carrying
out the provisions of 38 U.S.C., Chapters
41 and 42 with respect to:

(1) Providing services to eligible
veterans and eligible persons to enhance
their employment prospects,

(2] Priority referral of special disabled
veterans and veterans of the Vietnam
era to job openings listed by Federal
contractors pursuant to 38 U.S.C.
2012(a), and

(3) Reporting of services provided to
eligible veterans and eligible persons
pursuant to 38 U.S.C. 2007(c) and
2012(c).

(d) Performance standards are
contained in this subpart at §§ 652.140-
652.142 on the conduct of the Disabled
Veterans Outreach Program (DVOP) in
accordance with 38 U.S.C. 2003A.

§ 652.101 Definitions of terms used in
subpa=r.

"Assistant Secretary for Veterans'
Employment and Training (ASVET)"
shall mean the official of the
Department of Labor as described in
§ 652.110.

"Assistant State Director for
Veterans' Employmen! and Training
Service (ASDVETS)" shall mean a
Federal employee who is designated as
an assistant to a State Director for
Veterans' Employment and Training
Service (SDVETS).

'Disabled Veteran" shall mean a
veteran who is entitled to compensation
(or who but for the receipt of military
retired pay would be entitled to
compensation) under laws administered
by the Veterans Administration and
who is not classified as a Special
Disabled Veteran.
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"Eligible person" shall mean:
(1) The spouse of any person who died

of a service-connected disability; or
(2) The spouse of any member of the

armed forces serving on active duty who
at the time of application for assistance
under this subpart, is listed, pursuant to
37 U.S.C. 556 and the regulations issued
thereunder, by the Secretary concerned,
in one or more of the following
categories and has been so listed for a
total of more than 90 days: (i) Missing in
action, (ii) captured in line of duty by a
hostile force, or (iii) forcibly detained or
interned in line of duty by a foreign
government or power; or

(3) The spouse of any person who has
a total disability permanent in nature
resulting from a service-connected
disability or the spouse of a veteran who
died while a disability so evaluated was
in existence.

"Eligible veteran" shall mean a person
who (1) served on active duty for a
period of more than 180 days and was
discharged or released therefrom with
other than a dishonorable discharge, or
(2) was discharged or released from
active duty because of a service-
connected disability.

"Local Veterans' Employment
Representative (LVER)" shall mean a
member of the State agency staff
designated and assigned by the State
agency administrator to serve veterans
and eligible persons pursuant to this
subpart.

"Regional Director for Veterans'
Employment and Training Service
(RDVETS)" is the representative of the
ASVET on the staff of the Veterans'
Employment and Training Service
(VETS) at the regional level; supervises
all other VETS staff within the region to
which assigned; and shall report to, be
responsible to, and be under the
administrative direction of the ASVET.

"Service Delivery Point (SDP)" shall
mean a designated local employment
service office which serves an area that
may also contain extended service
locations.

"Special disabled veteran" shall mean
(1) a veteran who is entitled to
compensation (or who but for the receipt
of military retired pay would be entitled
to compensation) under laws
administered by the Veterans
Administration for a disability rated at
30 percent or more, or (2) a person who
was discharged or released from active
duty because of a service-connected
disability.

"State agency" means the State
governmental unit designated pursuant
to section 4 of the Wagner-Peyser Act,
as amended, to cooperate with the
United States Employment Service in

the operation of the public .employment
service system.

"State Director for Veterans'
Employment and Training Service
(SDVETS)" is the representative of
ASVET on the staff of the Veterans'
Employment and Training Service
(VETS) at the State level.

"United States Employment Service
(USES)" shall mean the component of
the Employment and Training
Administration of the Department of
Labor, established'under the Wagner-
Peyser Act of 1933, as amended, to
maintain and coordinate a national
system of public employment service
agencies.

"Veteran of the Vietnam era" shall
,mean an eligible veteran who (1) served
on active duty for a period of more than
180 days, any part of which occurred
during the Vietnam era (August 5, 1964,
through May 7,1975) and was
discharged or released therefrom with
other than a dishonorable discharge; or
(2) was discharged or released from
active duty for a service-connected
disability if any part of such active duty
was performed during the Vietnam era.

"Veterans' Employment and Training
Service (VETS)" shall mean the
organizational component of the
Department of Labor administered by
the Assistant Secretary of Labor for
Veterans' Employment and Training
established to promulgate and
administer policies and regulations to
provide eligible veterans and eligible
persons the maximum of employment
and training opportunities according to
38 U.S.C. 2002.

Federal Responsibilities

§ 652.110 Role of the Assistant Secretary
for Veterans' Employment and Training
(ASVET).

(a) As the principal veterans' advisor
to the Secretary of Labor, the ASVET
shall formulate, promulgate, and
administer policies, regulations, grant
procedures, grant agreements and
administrative guidelines and
administer them through the Veterans'
Employment and Training Service
(VETS) so as to provide eligible
veterans and eligible persons the
maximum of employment and training
opportunities, with priority given to the
needs of disabled veterans and veterans
of the Vietnam era, through existing
programs, coordination, and merger of
programs and implementation of new
programs.

(b) ASVET shall oversee activities
carried out by State agencies pursuant
to 38 U.S.C., Chapters 41 and 42.

(c) ASVET shall ensure that
appropriate records and reports are
maintained by State agencies within

theii management information systems
to fulfill their obligations under this
subpart.

Standards of Performance Governing
State Agency Services to Veterans and
Eligible Persons
§ 652.120 Standards of performance
governing State agency services.

(a) To the extent required by 38 U.S.C.
2002 and other applicable law, each
State agency shall assure that all of Its
SDPs, using LVERs and other staff, shall
provide maximum employment and
training opportunities to eligible
veterans and eligible persons with
priority given to disabled veterans and
veterans of the Vietnam-era, by giving
them preference over non-veterans in
the provision of employment and
training services available at the SDP
involved. Services are those activities or
efforts including but not limited to
registration, counseling, referral to
supportive services, job development,
etc., which are directed to help
applicants find jobs or training. When
making referrals from the group of
applicants meeting the specific
eligibility criteria for a particular
program, State agencies shall observe
the priority order to referral in
paragraph (b).

(b) In making referrals of qualified
applicants to job openings and training
opportunities, to provide maximum

-employment and training opportunities
under 38 U.S.C., SDPs shall observe the
following order of priority:

(1) Special disabled veterans;
(2) Veterans of the Vietnam era;
(3) Disabled ieterans other than

.special disabled veterans:
(4) All'other veterans and eligible

persons; and
(5) Nonveterans.

§652.121 Performance standard on
facilities and support for Veterans
Employment and Training Service (VETS)
staff.

Each State agency shall provide
adequate and appropriate facilities and
administrative support such as office
space, furniture, telephone, equipment,
and supplies to VETS staff.

§ 652.122 Reporting and budget
requiremento.

(a) State agencies shall provide
RDVETS, SDVETS, and ASDVETS with
access to regular and special internal
State agency reports which relate In
whole or in part with services to
veterans and/or eligible persons.

(b) Each State agency shall make
reports and prepare budgets pursuant to
instructions issued by the ASVET and In

I
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such format as the ASVET shall
prescribe.

§ 652.123 Performance standards
governing the assignment and role of Local
Veterans' Employment Representatives
(LVERs).

(a) To carry out the requirements of 38
U.S.C. 2004, at least one member of each
State agency staff, preferably an eligible
veteran, shall be designated and
assigned by each State agency
administrator as a full-time or part-time
LVER in each SDP in accordance with
terms/requirements of a grant
agreement approved by the ASVET. The
ASVET intends to use the following
criteria in establishing the terms and
requiremeits of grant agreements: " .

(1) At least one full-time LVER shall
be dssigned in each SDP which has had
1,000 new or renewed applications from
veterans and eligible persons during the
most recent twelve-month report period
unless a waiver based on demonstrated
lack of need is granted by the ASVET,
and

(2) At least one part-time LVER whose
time shall be devoted to veterans'
services in proportion to the full-time
criteria shall be assigned to each SDP
not meeting the criteria for full-time
LVERs in § 652.123(a)(1).

(b) Additional full-time or part-time
LVERs may be assigned based on a
determination of need by the State
agency administrator and in accordance
with terms/requirements of a grant
agreement approved by the ASVET.

(c) Each LVER shall perform, at the
SDP level, the duties prescribed at 38
U.S.C. 2003(c) required by 38 U.S.C.
2004.

§ 652.124 Standards of performance
governing State agency cooperation and
coordination with other agencies and
organizations.

(a) Each State agency shall establish
cooperative working relationships
through written agreements with the
Veterans Administration (VA) offices
serving the State to maximize the use of
VA employment and training programs
for veterans and eligible persons.

(b) All programs and activities
governed by this subpart will be
coordinated to the maximum extent
feasible with other programs and
activities under 38 U.S.C., the Wagner-
Peyser Act, the job Training Partnership

Act, and other employment and training
programs at the State and local level.

(c) Such relationships or agreements
may be described in the Governor's
Coordination and Special Services Plan
prepared according to section 121(b) of
the Job Training Partnership Act (Pub. L
97-300).

§ 652.125 Standards of performance
governing complaints of veterans and
eligible persons.

Each SDP shall display information on
the various complaint systems to advise
veterans and eligible persons about
procedures for filing employment
service, Federal contractor, equal
opportunity, and other complaints.

State Employment Service Agency
Compliance

§ 652.130 Determination of compliance.
(a) The ASVET shall have authority

for applying the requirements and
remedial actions necessary to
implement 20 CFR 658, Subpart H.

(b) The ASVET shall establish
appropriate program and management
measurement and appraisal mechanisms
to ensure that the standards of
performance set forth in §§ 652.120-125
are met. Specific performance standards
designed to measure State agency
services provided to veterans and
eligible persons required by § 652.120(a)
will be developed administratively
through negotiations between State
agency administrators and SDVETS and
numerical values of the standards wil
be published as public notices in the
Federal Register. A full report of those
State agencies in noncompliance with
the standards of performance and their
corrective action plans shall be
incorporated into the Secretary's annual
report to the Congress cited at § 652.131
of this subparL

(c) Every effort should be made by the
State agency administrator and the
SDVETS to resolve all issues informally
before proceeding with the formal
process.

(d) If it is determined by the ASVET
that certain State agencies are not
complying with the performance
standards at §§ 652.120-125, such State
agencies shall be required to provide
documentary evidence to the ASVET
that their failure is based on good cause.
If good cause is not shown, the ASVET,
pursuant to Subpart H of Part 658 of this

chapter, shall formally designate the
State agency as out of compliance, shall
require it to submit a corrective action
plan for the following program year, and
may take other action against the State
agency pursuant to Subpart H of Part
658 of this chapter.

§ 652.131 Secretary's annual report to
Congress.

The Secretary shall report, after the
end of each program year, on the
success of the Department and State
agencies in carrying out the provisions
of this subpart.

Standards of Performance Governing the
Disabled Veterans Outreach Program
(DVOP)

§ 652.140 Administration of DVOP.
(a) The ASVET shall negotiate and

enter into grant agreements within each
State to carry out the requirements of 38
U.S.C. 2003A for support of a Disabled
Veterans Outreach Program (DVOP) to
meet the employment needs of veterans,
especially disabled veterans of the
Vietnam era.

(b) The ASVET shall be responsible
forthe supervision and monitoring of the
DVOP program. including monitoring of
the appointment of DVOP specialists.

(c) DVOP specialists shall be in
addition to and shall not supplant local
veterans' employment representatives
assigned under § 652.123 of this subpart.

§ 652.141 Functions of DVOP staff.
Each DVOP specialist shall carry out

the duties and functions for providing
services to eligible veterans according to
provisions of 38 U.S.C. 2003A (b) and (c).

§ 652.142 Stationing of DVOP staff.
DVOP specialists shall be stationed at

various locations in accordance with 38
U.S.C. 2003A(b](2).
PART 653-SERVICES OF THE

EMPLOYMENT SERVICE SYSTEM

§§ 653.200 through 653.31 [Removed]
5. In Part 653, §§ 653.200 through

653.231 (Subpart C-Services for
Veterans) are removed.

Signed at Washington. D.C. this 23rd day of
March 194.
Raymond J. Donovan,
$aretary of Labor.
[iR 12= C4-C4 F!d 3- 23-a843 am-
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DEPARTMENT OF EDUCATION

34 CFR Part 796

'National Diffusion Network

AGENCY: Department of Education.
ACTION: Final Regulations.

SUMMARY: The Secretary is issuing final
regulations for the National Diffusion
Network. These final regulations are
part of the Department of Education's
deregulation effort. The intended effect
of the action is to improve the operation
of the National Diffusion Network.
EFFECTIVE DATE: These regulations will
take effect either 45 days after
publication in the Federal Register or
later if Congress takes certain
adjournments. If you want to know the
effective date of these regulations, call
or write the Department of Education
contact person.
FOR FURTHER INFORMATION CONTACT.
Lois N. Weinberg, (202) 653-7006,
Division of National Dissemination
Programs, U.S. Department of Education,
400 Maryland Avenue SW., Room 613
Brown Bldg., Washington, D.C. 20202.
SUPPLEMENTARY INFORMATION:

Background

The National Diffusion Network
(NDN) was established in 1974 to
promote-at a fraction of their original
developmental costs-the widespread
national use of exemplary educational
programs.

The NDN was originally authorized in
Fiscal Year (FY) 1974 under the
Elementary and Secondary Education
Act, Title III, Section 306. In FY 1977, the
program was authorized in Section
422(a) of the General Education
Provisions Act (GEPA). The FY 1980
authority was contained in the
Elementary and Secondary Education
Act, Sections 303 and 376. Current
authority is based on the Education
Consolidation and Improvement Act of
1981, Pub. L. 97-35, Sec. 583(a)(1).

The NDN is a delivery system
composed of two types of projects-

(a) Developer Demonstrator Projects.
A Developer Demonstrator Project is
funded to install a specific exemplary
educational program in new settings
nationwide.

(b) State Facilitator Projects. State
Facilitator Projects disseminate a
variety of exemplary educational
programs within the particular State
served.

Comments and Responses

On December 27,1983, the Secretary
published in the Federal Register (48 FR
57090) the Notice of Proposed

Rulemaking .for the National Diffusion
Network. During the period allowed for
comments in response to the proposed
regulations, 20 letters with numerous
comments and questions were received.

The provisions of these final
regulations are substantially the same
as those of the Notice of Proposed
Rulemaking. However, § 796.15has been
changed to permit the use of
instructional levels and special
populations as independent priorities as
well as to permit their use as limitations
on other priorities. This change to The
proposed rules is more consistent with
the current operation of the NDN while
adding the flexibility of establishing
more precise priorities.

Section 796.34(a)(2) proposed that
student population would be considered
in determining the level of funding for
State Facilitator awards. Based on
further consideration within the
Department, and on the comments
received on this issue, the sectionihas
been removed. As in the past, the
Secretary will consider the size and
density of student population along with
other factors in determining funding
levels as part of the cost analysis
required by the Education Department
GeneralAdministrative Regulations
,(EDGAR) § 75.232.

The-following is a summary of the
comments received and the Secretary's
response to these comments.

Section 796.3 What definitions apply
to the NDN?

Comment. A commenter made
suggestions for minor changesin several
of the .definitions in this section.

Response. No change has been made.
The changes that were suggested were
matters of style and not substantive
issues.

Adoption-Agreement

Comment. A commenter asked
whether a written agreement was
required for each adoption, and
expressed concern that additional
paperwork would be required.

Response. No change has been made.
A written agreement is not required.
Many Developer Demonstrators and
State Facilitators have found written
agreements very effective. Whether or
not a written agreement exists, there
must be an understanding among alLof
the parties involved in the planning of
an adoption of an exemplary
educational program, including the State
Facilitator, the Developer Demonstrator
and the adopting educational service
provider.

Certified Demonstration Site and
Certified Trainer

Comment. A commenter asked
whether the sponsor of an exemplary
educational program was the most
appropriate entity to make decisions
concerning certified demonstration sites
ind certified trainers when the project
director or other project personnel might
be the persons most capable of making
these decisions.

Response. No change has been made.
In general, project personnel will make
decisions concerning certified
demonstration sites and certified
trainers. However, the Department will
not dictate how or at what
organizational level a grantee ihould
make a decision regarding
demonstration sites and certified
trainers.

Section 796.13 How long do approval
and recertification by the Joint
Dissemination Review Panel last?

Comment. One commenter suggested
that the four-year period for funding
eligibility before recertification of an
exemplary educational program Is
required begin with the initial funding
date rather than the date of JDRP
approval, so that evaluation data from
adoption sites would be available.

Response. No change has been made,
The purpose of this requirement is to
assure adopting educational service
providers that programs remain as
effective as when they were originally
approved by the JDRP. Recertification
replaces the reapproval requirement,
contained in the previous regulations,
under which all of the original JDRP
approval requirements had to be met,
Recertification will serve as a
streamlined mechanism to reconfirm the
quality of the original program by
reviewing the program features, the
educational effects, and the adoption
costs every four years. Many exemplary
educational programs do not receive
dissemination grants from the NDN until
several years after they have been
approved by the JDRP. Since each
exemplary educational program must
have a demonstration site in order to be
eligible for funding, recent evaluation
data from this site may be used in lieu of
or along with data from adoption sites
for recertification. The JDRP approval
date will serve as a consistent starting
date for all programs, regardless of thofr
funding status.
Section 796.15 Will priorities for
funding Developer Demonstrator grants
be established?

Comment. Several commenters
expressed concern that early childhood
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and special education programs could
be funded only in conjunction with other
priorities.

Response. A change has been made.
This section has been revised to allow
the identification of instructional levels
and special populations as independent
*priorities. as well as to permit their use
as limitations on other priorities.

Comment Another commenter asked
when funding priorities would be made
public.

Response. Funding priorities are
identified in the Application Notice,
which is the official announcement
published in the Federal Register of
application deadlines and other
information concerning how to apply for
Department of Education grants. In most
cases, funding priorities are announced
annually at least 45-60 days before
applications are due.

Section 796.34 What additional
criteria exist for new and continuation
awards?

Comment. Several commenters
expressed concern about the use of
student population to determine funding
levels for State Facilitator projects,
particularly for States with low and
sparsely distribfited populations.

Response. A change has been made.
- Proposed § 796.34(a)(2) has been

removed because it appeared that undue
weight was to be given to this criterion.
As in the past, the Secretary will
consider the size and density of student
population along with other factors in
determining funding levelsa part of the
cost analysis required by EDGAR
§ 75.232.

Comment Another commenter asked
on what basis the determination of
project effectiveness would be made,
and whether the number of adoptions
and the cost effectiveness of the project
would be considered.

Response. A determination of project
effectiveness will be based on the
annual report submitted by each project
as part of the continuation application.
Particular attention will be given to each
applicant's report of its accomplishment
of the activities described under § 796.12
or § 796.16, taking into consideration the
criteria under which the original
application was evaluated. The number
of adoptions, the quality, and the cost
effectiveness of the project will be
considered.

Section 79641 Are there restrictions
on the kinds of items a grant may
support?

Comment A commenter asked
whether grant funds could be used for
training purposes.

Response. Many of the costs
associated with training are allowable
under these grants. However, stipends
rhay not be paid to participants in
training activities.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79 (48
FR 29158; June 24,1983). The objective of
the Executive Order is to foster an
intergovernmental partnership and a
strengthened federalism by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance.

In accordance with the Order. this
document provides early notification of
the Department's specific plans and
actions for this program.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

Based on the absence of any
comments on this matter and the
Department's own review, it has been
determined that the regulations in this
document do not require information
that is being gathered by or is available
from any other agency or authority of
the United States.

list of Subjects in 34 CFR Part 796

Dissemination, Education.
Educational research, Grat progrms-
education.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these final regulations.

(Catalog of Federal Domestic Assistance
Number 84.073. National Diffusion Network)

Datcd: March 27.1984.
T. 1. Bell,
Secreory ofEducation.

The Secretary revises Part 796 of Title
34 of the Code of Federal Regulations to
read as follows:

PART 796-NATIONAL DIFFUSION
NETWORK

Subpart A-General
Sec.
798.1 What is the National Diffu:;lon

Network (NDN)?
795.2 What regulations apply to the NDN?
793.3 What definitions apply to the NDN?

Subpart B-What Kinds of Projects Does
the Department Assist Under This
Program?
Sac.
796.11 What types of projects does the NDN

assist?
796.12 What activities must aDaveloper

Demonstrator project conduct?
725.13 How long do approval and

recertification by the joint Dissemination
Raview Panel last?

796.14 Who is eligible to apply fora
Developer Demonstrator grant?

796.15 Will priorities for funding Developer
Demonstrator grants be established?

713.16 What activities must a State
Facilitator Project conduct?

793.17 Who is eligible to apply for a State
Facilitator grant?

793.18 What types of awards does the
Secretary make under the NDN?

Subpart C-How To Apply for a Grant-
[Reservedl

Subpart D-How Is a Grant Made?
796.31 How does the Secretary evaluate an

application for a Davelop3r
Demonstrator or a State Facilitator
grant?

796.32 What selection criteria does the
Secretary use to review an application
for a net- Developer Demonstrator grant?

796.33 What selection criteria does the
Secretary use to review an application
for a new State Facilitator grant?

7i6.34 What additional criteria exist for
new and continuation awards?

Subpart E-What Condtions Must Be Met
By a Grantee?
703.41 Are there restrictions on the kinds of

items a grant may support?
796.42 Nonprofit private school

requirements.

Authority: Soction qW of the Education
Consolidation and Improvement Act of 1031
(Pub. L 97-33] (20 U.S.C. 3831).

Subpart A-General

§ 795.1 What Is the National Diffusion
Network (NDN)?

The National Diffusion Network
(NDN] funds activities designed to
promote across the Nation the
widespread use of exemplary
educational programs by educational
service providers. The NDN is
designed-

(a) To identify potential exemplary
educational programs nationwide;

(b) To acquaint educational service
providers with information on
exemplary educational programs; and

(c) To help these providers adopt the
exemplary educational programs
through training and technical
assistance.

(20 U.S.C 3831)

Federalle 'Sier / Vor 49,-No. 63 / Feidaj, March 30, 1984"/ Rules and Regulations
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§ 796.2 What regulationsapply to the
NDN?

(a) Regulations. The following
regulations 0apply to the NDN:

(1) The Education Department
General Administrative Regulations
(EDGAR) in Part 74 (Administration of
Grants), Part 7,5 iDirect Grant Programs),
Part 77 (Definitions), Part 78 (Education
Appeals Board), and Part 79
(Intergovernmental Reviewtof
Department of Education Programs 2nd
Activities).

(2) Thexegulations in thisPart 796.
(b) Exceptions to.EDGAI ,Section

75.650, Participation of students -enrolled
inprivate schools,'does not apply to this
program. (However, see § 796.42 inThis
part, .which~governs ihis participation.)
(20 U.S.C 3474(a); 20 U.S.C 3851)

§ 796.3 What definitions apply to the-
NDN?

(a) Defintions in EDGAR ripply to the
NDN. The following terms used in this
part are defined in Part 77 of EDGAR:
Applicant
Application
Award
Budget period
Deparlment
EDGAR
Equipment
Facilities
Grantee
Local educational agency (LEA)
Nonprofit
Project
Private
Public
State educational agency (SEA]
(20 U.S.C 3474[a))

(b) Definitions that apply to this part.
The following definitions apply to this
part:

"Adoption" means the use of a JDRP
approved exemplary educational
program by an educational service
proyider in a new setting.

"Adoption Agreement" means an
understanding'among a Developer
Demonstrator grantee, a State
Facilitator grantee, and officials of an
educational service provider concerning
the responsibilities of each for the
adoption of an exemplary educational
program.

"Certified Demonstration Site" means
an adoption site that utilizes all key
elements of an exemplary educational
program and is authorized by the
exemplary educational program sponsor
to receive visitors and demonstrate the
program.

"Certified Trainer" means an
individual authorized by an exemplary
educational program sponsor to perform
certain functions such as awareness
presentations, training, and assistance

in the adoption,6f an exemplary
educational project.

*Educational Service Provider" means
afiy public-or nonprofit private agency
or organization responsible for 'the
provision of educational services,
including State educational agencies
(SEAs), local educational agencies
(LEAs), nonprofit private educational
agencies, public ornonprofit private
institutions oflighereducation, and
other agencies such as correctional
institutions and health facilities.

"Exemplary Educational Program"
means a program, product, or practice
approved by the Joint Dissemination
Review Panel, and may be referred to as
a "program" in these regulations.

"Joint Dissemination Review Panel"
(JDRP] means a panel within the
Department of Education that examines
evidence of effectiveness in attaining
goals Df educational programs, products,
or practices.

"JDRP Approval" means that a
prpposed exemplary educational
program has demonstrated that a
positive change-has occurred that is
directly attributable to the program, that
the change was istatistically and
educationally significant; that the
evidence supporting the program's
claims wasgathered and interpreted
correctly; that The program is accurately
described; that the program could be
used effectively in other locations; that,
the cost was reasonable, considering the
magnitude and the subject of change;
that it has a high quality evaluation
design; that it does not have any
potential for educational harm to
students; and that it is socially fair, e.g.,
free from race and sex-role stereotyping.

"JDRP Recertification" means that a
program that was previously approved
by the JDRP has demonstrated that the
basic features of the program remain
essentially the same as the originally
approved program; that the educational
effects at similar sites compare
favorably to those that were
demonstrated at the time of the initial
JDRP approval; and that the costs of the
program compare favorably to the costs
of the originally approved program.

"Key Elements" are the components
of an exemplary educational program
that must be implemented if the program
is to work as approved by the JDRP.
(20 U.S.C. 3851)

Subpart B-What Kinds Of Projects
Does The Department Assist Under
This Program?

§ 796.11 What types of projects does the
NDN assist?

The National Diffusion Network
assists two types of projects:

fa) Developer Demonstrator
Projects-disseminate a-specific
exemplary educational program
nationwide.

1b State Facilitator Projects-
disseminate a wide variety-of exemplary
educational programs within the
particular State servedby each projout.
(20 U.s.c. 3851)

§ 796.12 'What activities must a Developer
Demonstrator project conduct?

A Developer Demonstrator project
must-

(a) Develop and provide material-
(1) For educational service providers

throughout the Nation to use in deciding
whether to adopt the exemplary
educational program;

(2) For training and instruction In the
exemplary educational program; and

(3) For management and evaluation of
the program:

(b) Negotiate adoption agreements
with State Facilitator grantees and
educational service providers;

(c) Install the exemplary educational
program in new settings in other States
by-

(1) Assisting potential adopters with
preparatory stages;

(2) Providing training to staff members
of the adopting educational service
provider; and

(3) Providing technical assistance In
the implementation and evaluation
stages of an adoption;

fd) Evaluate the quality and
effectiveness of the activities listed in
paragraphs (a), (b], and (c) of this
section as specified in the evaluation
plan for the project;

(e) Monitor and evaluate the quality
and effectiveness of the adoptions by
collecting and analyzing impact data
from a representative sample of
adoption sites, as specified in the
evaluation plan for the project;

(f) Maintain records during the grant
period concerning the adoptions of the
program including records of-

(1) Demographic data;
(2) Evaluation data; and
(3) Retention rates;
(g) Develop and implement a system

to identify and train Certified Trainers;
(h) Identify and certify demonstration

sites throughout the Nation
(i) Participate with other NDN

grantees in workshops and meetings
arranged by the Secretary; and

(j) Cooperate with State Facilitator
grantees in carrying out the activities In
this section.
(20 U.S.C. 3851)
(Approved by the Office of Management and
Budget under control number 1850-0080)
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§ 796.13 Howlong do approval and
recertification by the Jo]ntfllssemlnatlon
Revlew.Panellast?

For the purposes ofNDN fundng-
[a) JDRP approval ranted on or

before September 30, 11980, remains in
effect for a four-_year period beginning
October 1, 1980;

(b) JDRP approval granted after
September 30, 1980, remains in effect for
a four-year period after the date oT
approva; and

4c) Any subsequent JDRP
recertification of the sa-me program
remains in effect for four years after the
recertification date.

2o- fl.SX.51)

§ 796.14 Who is eligible to apply for a
Developer Demonstrator grant?

(a) Any public or nonprofit private
agency, organization, or institution that
has developed a program that has
current JDRP approval or current JDRP
recertification, and is available for
visitation, may apply for a De-eloper
Demonstrator grant.

(b) If the agency that developed the
exemplary educational program does
not apply, anotherpublic ornonprofit
private agency, organization. or
institution-may.apply if-

(1) The -program is approved or
recertified by the JDRP;

t2) Theprogram ontinues in
operation;

(3)The program is available for
visitation; and

(4) The staff includes personnel who
originally developed or operated the
program, or who are experienced and
knowledgeable about the program.

(c) Both federally and non-federally
developed exemplary educational
programs are eligible for NDN funding.

(20 U.S.C.3851)

§ 796.15 Will priorities for funding
Developer Demonstrator grants ba
established?

(a) Each year the Secretary may
announce in an application notice
published in theFederal Register the
program priorities for which applicants
may apply for assistance.

fb)(1) Each time the Secretary
announces a competition, the Secretary
may select one or more priorities.

(2) Applicants compete separately
under each priority selected by the
Secretary.

(3) The Secretary may select priorities
under this section after taking into
consideration any unmet national needs.

(c) The Secretary may select priorities
from the following subject areas or
special needs:

(1) English.
(2) Science.

(3) Social studies.
(4) Mathematics or higher

mathematics.
(5) Reading.
(6) Vritten or oral communication.
(7) Health.
(8) Nutrition.
(9) Physical fitness.
(10) Environmental education.
(11) Foreign language programs that

accomplish one or more of the
following-

i) Introduce students to non-English-
speaking culture;

(ii) Heighten awareness and
comprehension of one's native tongue;
or

(iti) Serve the Nation's needs in
commerce, diplomacy, defense. and
education.

(12) Computer science programs that
enable students to accomplish one or
more of the following-

(i) Understand the computer as an
information, computation, and
communication device;

[ii) Use the computer to enhance
instruction in English, mathematics,
science, social studies, or for personal
and work-related purposes; or

(iii) Understand the world of
computers, electronics, and related
technologies.

(13) Programs that advance students'
personal, educational, and occupational
goals, such as courses in the fine and
-performing arts, vocational education.
and industrial arts.

[14) Programs that improve students'
skills in comprehension, analysis.
problem solving, deductive and
inductive reasoning, or study.

(15) Programs that improve teaching
and the quality of instruction through
either or both of the following-

(i)The identification and transfer of
non-traditional practices;

(ii) The application of current research
findings in learning, teaching, and
management.

(16) Educational leadership programs
designed to accomplish one or more of
the following-

(i) Increase academic standards and
expectations;

(ii) Increase the effective use of time
in schools;

(iii) Bring esteem and respect to
members of the teaching profession: or

(iv) Provide support of school boards
and administrators who have
demonstrated the ability to marshal
community, business, or industry
resources needed to promote
educational excellence.

(d) In addition to the priorities listed
in paragraph (c) of this section. the
Secretary may establish priorities as

specified in one or both of the following
paragraphs.

(1) The Secretary may establish
priorities at specified instructional
levels, such as preschool, elementary
secondary, postsecondary. or adult
education.

(2) The Secetary may establish as a
priority one or more of the following
special populations:

(i) Gifted and talented students.
(ii) Socioeconomically disadvantaged

students.
(iii) Limited EnGlish-proficient

students.
(iv) Handicapped students.
(v) Migrant students.
(vi) Functionally illiterate adults or

pre-adults.
(e) The Secretary may also limit a

priority established under paragraph Cc)
of this section lo--

(1) An instructional level:
(2) One or more of the special

populations listed in paragraph (d)(2) of
this section: or

(3) To both an instructional level and
one or more of the special populations
listed in paragraph (d)(2) of this section.

(ZO U.S.C. 385)

§796.16 What activities musta State
Facilitator Project conduct?

A State Facilitator Project must-
(a) Inform educational service

providers about the availability of all
exemplary educational programs in the
National Diffusion Network, both
funded and non-funded, with a major
focus on those developed in States other
than the one served by the State
Facilitator.

(b) Assist educational service
providers in-

(1) Identifying and assessing their
needs; and

(2] Matching those needs with
exemplary educational programs;

(c) Negotiate adoption agreements
with funded and non-funded Developer
Demonstrator projects and educational
service providers;

(d) Arrange for funded and non-
funded Developer Demonstrator projects
and Certified Trainers to train staff
members of educational service
providers that adopt exemplary
programs;

(e) Arrange for and provide follow-up
services during the implementation of
the adoptions;

(f) Assist funded and non-funded
Developer Demonstrator projects and
adopters in the evaluation of the
adoptions;

(g) Maintain records during the grant
period concerning the exemplary
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educational programs adopted in the
State, including records of-

(1) Demographic data;
(2) Evaluation data; and
(3) Retention rates;-
(h) Evaluate, as specified in the

evaluation plan for the project, the
quality and effectiveness of the
activities listed under paragraphs (a)
through (e) and the quality and
effectiveness of the dissemination
process;

(i) Monitor, as specified in the -
monitoring plan for the project, the
activities listed under paragraphs (d), (e)
and (1);

(j) Assist in the identification and
training of Certified Trainers for
Developer Demonstrator projects;

(k) Assist in the identification and
development of local demonstration
sites for Developer Demonstrator
projects;

(1) Identify and assist in the
submission to JDRP of potential
exemplary educational programs
developed in the State served by the
State Facilitator;,

(in) Participate with other NDN
grantees in workshops and meetings
arranged by the Secretary;

(n) Provide appropriate information to
national, State, local, and private
agencies about NDN on the State and
local level; and

(o) Cooperate with Developer
Demonstrator projects in-carrying out
the activities in this section.
(20 U.S.C. 3851)
(Approved by the Office of Management and
I~udget under control number 1850-0086)

§ 796.17 Who Is eligible to apply for a
State Facilitator grant?

Any public or nonprofit private
agency, organization, or institution
located in the State to be served may
apply for a State Facilitator grant.
(20 U.S.C. 3851)

§ 796.18 What types of awards does the
Secretary make under the NON?

(a) The Secretary awards grants and
cooperative agreements under this
program depending uion the nature of
the relationship between the recipient
and the Department.

(b) The Secretary evaluates
cooperative agreements using the same
procedures and criteria used to evaluate
applications for grants.

(20 U.S.C. 3851)

Subpart C-How To Apply For A
Grant-[Reserved]

Noto.-EDGAR establishes the regulations
for submission of applications. See, generally,
34 CFR 75.100.275.192.

Subpart D-How Is A Grant Made?

§ 796.31 How does the Secretary evaluate
an application for a Developer
Demonstrator or a State Facilitator grant?

(a) The Secretary evaluates an
application-

(1) For a Developer Demonstrator
grant on the basis of the criteria in
§ 796.32; and

(2) For a State Facilitator grant on the
basis of the criteria in § 796.33.

(b) The Secretary awards up to 100
possible points under both-

(1) The Developer Demonstrator
criteria; and

(2) The State Facilitator criteria.
(c) The maximum possible score for

each criterion is indicated in
parentheses.

(d) For State Facilitator projects, only
one award is made in each State,-
selected by a separate competition for
each State.
(20 U.S.C. 3851)

§ 796.32 What selection criteria does the
Secretary use to review an application for a
new Developer Demonstrator grant?

(a) Plan of operation. (20 points) (1)
The Secretary reviews each application
for information that shows the quality of
the plan of operation for the project.

(2) The Secretary looks for
information that shows-

(i) High quality in the design of the
project (see § 798.12 for a description of
each of the activities that a Developer
Demonstrator must conduct under the
design);

(ii) A description of training required
to install the program in new settings;

(iii) An effective plan of management
that insures proper and efficient
administration of the project;

(iv) A clear description of how the
objectives of the project relate to the
purpose of the program;

(v) The way the applicant plans to use
its resources and personnel to achieve
each objective;

(vi) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been- traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women;
(C) Handicapped persons; and
(D) The elderly; and
(vii) If the applicant is a local

educational agency or State educational
agency, a clear description of how the
applicant will satisfy the applicable
requirements for consultation with
private school officials and an

opportunity for participation by private
school children as stated in § 798.42,

(b) Quality of Key Personnel. (20
points) (1) The Secretary reviews each
application for information that shows
the quality of the key personnel the
applicant plans to use on the project:

(2) The Secretary looks for
information that shows-

(i) The qualifications- of the project
director;

(ii) The qualifications of each of the
other key personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (b)(2) (i) and
(ii) of this section plans to commit to the
project; and

(iv) The extent to which th6 applicant,
as part of its nondiscriminatory
employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women-
(C) Handicapped persons, and
(D) The elderly.
(3) To determine the qualifications of

a person, the Secretary considers
evidence ot past experience and training
in fields related to the objectives of the
project, as well as other information that
the applicant provides.

(c) Budget and cost effectiveness. (10
points) (1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget for the project is
adequate to support the project
activities;

(ii) Costs are reasonable in relation to
the objectives of the project; and

(iii) An estimate of the costs to the
adopter for installing the program in a
new setting and a projection of the
number of educational'service providers
that will adopt the program each year.

(d) Evaluation Plan. (20 points) (1)
The Secretary reviews each application
for information that shows the quality of
the evaluation plan for the project. (See
§ 75.590-Evaluation by grantee.)

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable.

(3) The Secretary looks for
information that shows plans for
evaluation of the following-

m 1
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(i) The qualitymnd effectiveness of
awareness materials and conferences, of
training and follow-up, and of internal
management plans;

(ii) The implementationstatus of the
adoptions, including key Rlements and
implementation levels, and

fiii) The effectiveness of the adoption
including the impact on the students or
the changes in teacher or administrator
behavior.

(e) Adequacy of resources. (5 points)
(1) The Secretary reviews each
application for information that shows
that 1he applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows-

(i) The facilities that the applicant
plans to use are adequate: and

Iii) The equipment and supplies that
the applicant plans to use are adequate.

(f) Monitoring. (15 points) The
Secretary looks for information that
shows the extent to which the applicant
clearly details plans that show promise
of effective management of the project,
including post adoption monitoring of
the program implementation and
resulting benefits at the adoption sites.

(g) Effective dissemination strategies.
(10 points) The Secretary looks for
information that shows the extent to
which the applicant proposes effective
dissemination strategies to meet specific
characteristics of the program.

(20 U.S.C. 3851)

§ 796.33 What selection criteria does the
Secretary use to review an application for a
new State Facilitator grant?

(a) Plan of operation. (15 points) (1)
The Secretary reviews each application
for information that shows the quality of
the plan of operation for the project.

(2) The Secretary looks for
information that shows-
. (i) High quality in the design of the

project (see § 796.16 for a description of
each of the activities that a State
Facilitator must conduct under the-
design);

(ii) An effective plan of management
that insures proper and efficient
administration of the project;

(iii) A clear description of how the
objectives of the project relate to the
purpose of the program;

(iv) The way the applicant plans to
use its resources and personnel to
achieve each objective; and

(v) A clear description of how the
applicant will provide equal access and
treatment for eligible project
participants who are members of groups
that have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(13) Women;
{C) Handicapped persons; and
[D) The elderly.
(b) Quality of key personnel. (20

points) (1)The Secretary reviews each
application for information that shows
the quality of the key personnel the
applicant plans to use on the project.

(2) The Secretary looks for
information that shows-

(i) The qualifications of the project
director;

(ii) The qualifications of each of the
otherkey personnel to be used in the
project;

(iii) The time that each person
referred to in paragraphs (b](2)(i) and (ii)
of this section plans to commit to the
project; and

(iv) The extent to which the applicant,
as part of its nondiscriminatory
employment practices. encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B) Women;
(C) Handicapped persons; and
[D) The elderly.
(3) To determine the qualifications of

a person, the Secretary considers
evidence of past experience and training
in fields related to the objectives of the
project, as well as other information that
the applicant provides.

(c) Budget and cost effectiveness. (10
points) (1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan. (15 points.) (1)
The Secretary reviews each application
for information that shows the quality of
the evaluation plan for the project. (See
§ 75.590-Evaluation by the grantee.)

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable, including evaluation of the
impact of adoptions in the State served
by the State Facilitator.

(e) Adequacy ofresources. (4 points)
(1) The Secretary reviews each
application for information that shows
that the applicant plans to devote
adequate resources to the project.

(2) The Secretary looks for
information that shows-

(i) The facilities that the applicant
plans to use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

(0 Consultation during application. (5
points] The Secretary looks for
information that shows the extent to
which the applicant, in developing its
application, has consulted with the SEA.
LEAs, IHEs. nonprofit private
elementary and secondary schools, and
other educational service providers in
the State to be served-

fS) Consultation andparticipation
duringproject. (5 points] The Secretary
looks for information that shows the
extent to which the applicant, in
carrying out project activities, provides
for consultation with, and participation
of the SEA. LEAs, IHEs, nonprofit
private elementary and secondary
schools, and other educational service
providers in the State.

(h) Monitoringplan. (16 points] The
Secretary looks for information that
shows the extent to which the applicant
clearly details plans to monitor and
assist sites that adopt the programs, and
provide follow-up services after training.

(i) Effective dissemination strategies.
(10 points) The Secretary looks for
information that shows the extent to
which the applicant proposes effective
dissemination strategies that may be
used by other NDN grantees.

(ZO U.S.C. 38 1)

§ 796.34 What additional criteria exist for
new and continuation awards?

(a) In determining the order of
selection under EDGAR § 75.217(d) for
new Developer Demonstrator awards,
the Secretary seeks diversity in the
techniques used to teach a subject or
meet a special need.

(b) If the Secretary makes a
continuation award under § 75.253, the
Secretary may consider the
effectiveness of the project during the
previous budget period in determining
the amount of funding for the next
budget period.
(20 U.S.C. 3851)

Subpart E-What Conditions Must Be
Met by a Grantee?
§ 796.41 Are there restrictions on the
kinds of Items a grant may support?

Funds may not be used for stipends
for educational personnel to participate
in training activities, construction.
repair, remodeling, or alteration of
facilities or sites. See EDGAR Part 74,
Subpart Q-Cost Principles.

(20 U.S.C. 1221e-3(a](1))

Yedeial. ie'-ster / Vol. 49, No. 63 1 Yriday, March '30, 1984 1 Rules and Regulations

12929



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Rules and Regulations

§ 796.42 Nonprofit private school
requirements.

(a) A grant to an LEA or SEA is
subject to the requirements in § 586 of
the Education Consolidation and
Improvement Act of 1981 concernifig-

(1) Consultation with nonprofit private
school officials in*developing the
application; and

(2) The opportunity for participation
by nonprofit private school children.
The requirements for consultation are
governed by paragraph (b) of this
section, and § 76.652 of EDGAR.

(b) Consultation. (1)(i) An applicant
shall comply with paragraphs (b)(1](ii)
of this section if the following conditions
are met:

(A) The applicant is an LEA or SEA.
(B) The applicant applies for a

Developer Demonstrator grant.
(C) The lproject proposed under the

application is designed for adoption at
elementary or secondary.schools.

(ii) The applicant shall consult with
officials of nonprofit private elementary

and secondary schools-to ensure that
the project can benefit children in those
schools.

(2)(i) An applicant shall comply with
paragraph (b)(2)(ii) of this section if the
following conditions are met:

(A) The applicant is an LEA or SEA.
(B) The applicant applies for a State

Facilitator grant.
(ii) The applicant shall consult with

officials of nonprofit private elementary
and secondary schools in the State
served by the project to determine
approliriate strategies to ensure that
children in those schools can benefit
from the project.

(c) Participation. (1) An LEA or SEA
that receives a Developer Demonstrator
grant designed for adoption at
elementary and secondary schools
shall-

(i) Based on the consultation under
paragraph (b)(1) of this section, ensure
that nonprofit private elementary and
secondary schools have an opportunity
to adopt the program; and

(ii) Ensure that nonprofit private
elementary and secondary schools In
the area served by an adopter are
informed about the opportunities to
adopt the program.

(2) An LEA or SEA that receives a
State Facilitator grant shall use the
strategies developed under paragraph
(b)(z) of this section to ensure that
teachers and administrators from
nonprofit elementary and secondary
schools have an opportunity to
participate to adopt the program.

(d) An applicant that must comply
with paragraph (c) of this section shall
include in its application a description
of how the applicant will meet the
Federal requirements for participation,

(e) An LEA or SEA grantee shall
comply with the rules for subgranteas In
EDGAR § 76.658, Funds not to benefit a
private school.
(20 U.S.C. 3851, 3862)
[FR Doc. 84-8568 Filed 3--29-84; 8:45 arn]
BILLING CODE 4000-01-M
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DEPARTMENT OF EDUCATION

34 CFR Part 770

Library Services and Construction Act
Program (Titles I and [if of the Library
Services and Construction Act)
AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary of Education is
issuing final regulations for the Library
Services and Construction Act Program.
These final regulations implement the
Library Services and Construction Act
(LSCA), Pub. L. 91-600, as amended.
These regulations are necessary in order
to provide guidance to State library
administrative agencies in the
development of their State plans so that
the plans may meet the purposes of the
authorizing legislation.
EFFECTIVE DATE: These regulations will
take effect on October 1, 1984.
FOR FURTHER INFORMATION CONTACT.
Robert Klassen, U.S. Department of
Education, 400 Maryland Avenue, SW.,
(Room 613, Brown Building],
Washington, D.C. 20202. Telephone (202]
254-9664.
SUPPLEMENTARY INFORMATION:

Background
The Library Services and

Construction Act (LSCA) was originally
enacted as the Library Services Act in
1956, Pub. L. 84-597. Most recently, the
LSCA has been extended through fiscal
year 1984 by the Omnibus Budget
Reconciliation Act of 1981, Pub. L. 97-35.
In these regulations, the title of part 770
is changed from "Library Services,
Public Library Construction, and
Interlibrary Cooperation" to the
"Library Services and Construction Act
Program," and the regulatory provisions
relating to both Title II (Public Library
Construction) and Title IV (Older
Readers Services) are removed. Under
the Omnibus Budget Reconciliation Act
of 1981, Pub. L. 97-35, no funds are
authorized to be appropriated to carry
out Title II for fiscal years 1982, 1983, or
1984. Thus, regulatory provisions
relating to Title II have been removed.
However, the effective date of these
regulations is October 1, 1984. For
purposes of administering grants made
prior to October 1, 1984 under the
Emergency Jobs Bill, Pub. L. 98-8, the
Appalachian Regional Development Act
of 1965, as amended, Pub. L. 89-4, or
under any other authorizatons to which
LSCA Title II statutory requirements
apply, the current Title II regulations
will continue to apply until the
construction projects funded with such

grants are completed. Although the
Library Services and Construction Act
was amended by the Older American
Comprehensive Services Amendments
of 1973,'Pub. L. 93-29, to include Title IV,
this Title has never been funded and no
specific funding authority was provided
in the Omnibus Budget Reconciliation
Act of 1981. Therefore, these regulations
include no provisions relating to Title
IV.
Comments and Responses

On February 28,1983, the Secretary
published in the Federal Register (48 FR
8303) the Notice of Proposed Rulemaking
for the Library Services and
Construction Act Program. During the
period allowed for comments in
response to th6 proposed regulations, 24
letters with numerous comments and
questions were received. The comments
were generally in favor of the
deregulation effort in that it represented
a Departmental effort to reduce
regulatory burdens and clarify
regulatory requirements. Comments
were generally opposed to thq removal
of LSCA Title 11 (Public Library
Construction) regulatory provisions and
theTemoval ufthe "handicapped"
criterion from the provision determining
adequacy of public library services.
Comments and responses to the NPRM
can be found in the Appendix to these
regulations.

While the provisions of these final
regulations are substantially the same
as those of the Notice of Proposed
Rulemaking (NPRM), changes include:
(1) The clarification of § 770.13[a)(2)(i) to
-show that -under.section 6(d)(2) of the
LSCA, a State's long range program is to
be reviewed and revised annually in
accordance with the State's changing
needs for assistance under the Act; and
(2) the deletion of § 770.13(b)(3)(iv) of
the NPRM because under section 6(d),
criteria, policies and procedures
exclusively for Title III are not required.
Paperwork Reduction Act of 1980

Information collections requirements
contained in these regulations,
(§ § 770.11 (The basic State plan), 770.13

'(The long range program), 770.14 (The
annual program), and 770.20 (State and
local spending requirements as
conditions for payment to States)) have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and have
been assigned 0MB control numbers
1850-0528.

Executive Order 12291
These regulations have been reviewed

in accordance with Executive Order

12291. They are classified as non-major
because they do not meet the criteria for
major regulations established in the
Order.

Regulatory Flexibility Act
The Secretary certifies that these

regulations will not have a significant
economic impact on a substantial
number of small entities. These
regulations apply to the "State library
administrative agency" aof each State. A
State library administrative agency an
defined in the statute Is the official
agency charged by the law of each State
with the extension and development of
public library services throughout the
State, and which has adequate authority
under State law to administer State
plans in accordance with provisions of
the LSCA. States and State agencies are
not considered to be small entities under
the Regulatory Flexibility Act.
Intergovernmental Review

Tllis program is subject to the
requirements of Executive Order 12372
and the regulations in 34 C R Part 79 (48
FR 29158; June 24,1983). The objective of
the Executive Order is to foster an
intergovernmental partnership and a
strengthened federalism by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance.

In accordance with the Order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.
Assessment of Educational Impact

In the NPRM, the Secretary requested
comments on whether the proposed
regulations would require transmission
of information that is being gathered by
or is available from any other agency or
authority of the United States.

'Based on the absence of any
comments on this matter and the
Department's own review, it has been
determined that the regulations In this
document do not require information
that is being gathered by or Is available
from any other agency or authority of
the United States.
List of Subjects in 34 CFR Part 770

Correctional institutions--libraries,
Education, Education of disadvantaged,
Grant programs--education,
Handicapped, Libraries, Mental health
programs-libraries, Penal institutions-
libraries. Prisons--libraries.

Citation of Legal Authority
A citation of statutory or other legal

authority is placed in parenthesis on the

-- " • v" --- -- " .... • ........... O .......II
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line following each substantive
provision of these final regulations.
(Catalog of Federal Domestic Assistance No.
84.034, Title L Public Library Services and No.
84.035, Title Il, Interlibrary Cooperation)

Dated: March 27,1984.
T. L Bell.
Secretary ofEducation.

The Secretary revises Part 770 of Title
34 of the Code of Federal Regulations as
follows:

PART 770-LIBRARY SERVICES AND
CONSTRUCTION ACT PROGRAM
Subpart A-General
Sec.
770.1 The Library Services and Construction

Act Program.
770.2 Who is eligible to apply for a grant

under the Library Services and
Construction Act Program?

770.3 What regulations apply to the ibrary
Services and Construction Act Program?.

770.4 Whatlaefinitions apply to the Library
Services and Construction Act Program?

Subpart B-How Does a State Apply for a
Grant?
770.10 The State plan and the State

advisory council on libraries.
770.11 The basic State plan.
770.12 Criteria for determining the adequacy

of public library services.
770.13 The long-range program.
770.14 The annual program.

Subpart C-Payments and Reports
770.20 State and local spending

requirements as conditions for payment
to the States.

770.21 Reports.
Subpart D-Federal Financial Participation
770.30 Library services.
770.31 Interlibrary cooperation.
770.32 Use of Federal funds by State library

administrative agency.
770.33 Federal and State shares of eligible

expenditures.
Authority. The Library Services and

Construction Act. Pub. L. 91-600, as amended.
84 StaL 1660 (20 U.S.C. 351 et seq.). unless
otherwise noted.

Subpart-A-General

§ 770.1 The Library Services and
Construction Act Program.

Under the Library Services and
Construction Act, Federal funds are
provided to assist States to-

(a] Extend and improve public library
services in areas that are without these
services or in which these services are
inadequate;

(b] Establish, extend, and improve
public library services including those
for physically handicapped,
institutionalized, and disadvantaged
persons;

(c) Strengthen State library
administrative agencies;

(d) Promote interlibrary cooperation;
(e) Strengthen major urban resource

libraries; and
(f0 Strengthen metropolitan public

libraries which serve as national or
regional resource centers.
(20 U.S.C. 351; 353]

§ 770.2 Who is eligible to apply for a grant
under the Library Services and
Construction Act Program?

Under the Library Services and
Construction Act Program. States are
eligible to apply for Library Services
grants under Title I and Interlibrary
Cooperation grants under Title III of the
Act, respectively.
(20 U.S.C. 351d)

§ 770.3 What regulations apply to the
Library Services and Construction Act
Program?

The following regulations apply to the
Library Services and Construction Act
Program:

(a] The Education Department
General Administrative Regulations
(EDGAR) in 34 CFR Part 74
(Administration of Grants], Part 76
(State-Administered Programs), Part 77
(Definitions), Part 78 (Education Appeal
Board] and Part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(b) The regulations in this Part 770.
(20 U.S.C. 1e-3[a)(1 )

§ 770.4 What definitions apply to the
Library Services and Construction Act
Program?

(a) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR Part 77:
Department
ED
EDGAR
Fiscal Year
GEPA
Grant
Private
Project
Secretary
State

(b) The definitions provided for the
following terms in section 3 (Definitions)
of the Act, apply to this part-
Annual program
Basic State plan

Library service (For the purpose of
this definition the Secretary defines
"Library materials" to mean books,
periodicals, newspapers, documents,
pamphlets, photographs, reproductions,
microforms, pictorial or graphic works,
musical scores, maps, charts, globes,
sound recordings, slides, films, film-
strips, and processed video and
magnetic tapes, printed, published
audiovisual materials, and non-

conventional library materials designed
specifically for the handicapped; and
materials of a similar nature.
Library services for the physically

handicapped
Public library
Public library services

Long-range program (Although section
3(12] of the Act refers to the long-range
program as a "five year program",
section 6[d)(1) of the Act provides that
the long-range program may cover "a
period of not less than three nor more
than five years." In reconciling this
inconsistency in the statute, § 770.13
(The long-range program) of this part
provides that the long-range program
may cover a period of "not less than
three nor more than five fiscal years."]
State advisory council on libraries
State institutional library services
State library administrative agency
Major Urban resource libraries

(c) In addition, the following
definitions apply to this part:

The "Act" means the Library Services
and Construction Act, as amended.

"Disadvantaged" persons means
persons whose socio-economic or
educational deprivation, or cultural
isolation from the community at large,
prevent them from receiving the benefits
of library services designed for persons
without these deprivations.

"Interlibrary cooperation" under Title
III of the Act, means the establishment.
expansion and operation of local, -
regional, and interstate cooperative
library networks. The purpose of a
nehvork is to provide for the systematic
and effective coordination of the
resources of school, public, academic,
and special libraries and information
centers for improved supplementary
services for the special clientele served
by each type of library or center.

"Limited English-speaking ability",
when used with reference to individuals,
means individuals who-

(1)(i) Were not born in the United
States or whose native language is a
language other than English:

ii) Come from environments where a
language other than English is dominant;
or

(iii) Are American Indian and Alaskan
Native students and who come from
environments where a language other
than English has had a significant
impact on their level of English language
proficiency; and

(2) Because of the reason(s) listed in
paragraph (1) (i), (ii), or (iii) of this
definition have sufficient difficulty
speaking. reading. writing, or
understanding the English language to
be denied the opportunity to learn
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successfully in classrooms where the
language of instruction is English. (See
section 703(a) of Title VII of the
Elementary and Secondary Education
Act of 1965, as amended, 20 U.S.C. 2701
et seq.].
(20 U.S.C. 351d(b)(4))

Subpart B-How Does a State Apply
for a Grant?

§ 770.10 The State plan and the State
advisory council on libraries.

(a) To receive its allotment for any
fiscal year a State shall-

(1) Have in effect a basic State plan
approved by the Secretary, in
dccordance with § 770.11 (The basic
State plan);

(2) Submit or update a long-range
program in accordance with § 770.13
(The long-range program);

(3) Submit an annual program for each
allotment which is desired, in
accordance with § 770.14 (The annual
program); and

(4) Establish a State advisory council
on libraries pursuant to the
requirements of section 3(8) of the Act.

(b) The State plan must consist of
three parts:

(1) The basic State plan.
(2) The long-range program.
(3) The annual program.
c) The State shall make its plan

available to the public.
Note.--34 CFR 76.106 (State documents are

Public information) also applies.
(20 U.S.C. 351d. S. Rep. No.'1162,91stCong..
2nd Sess. 3)

§ 770.11 The basic State.plan.
(a) The basic State plan must

include-
(1) A document that-
(i) Provides for the administration, or

supervision of the administration, of the
programs authorized by the Act by the
State library administrative agency;

(ii) Provides assurances that the
officially designated State library
administrative agency has the fiscal and
legal authority and capability to
administer all aspects of the Act;

(iii) Provides assurances for
establishing the State's policies,
priorities, criteria, and procedures
necessary to the implementation of all
programs under provisions of the Act;

(iv) Provides assurances that any
funds paid to the State in accordance
with a long-range program (§ 770.13 of
this Part) and an annual program
(§ 770.14 of this Part) must be expended
solely for the purposes for which funds
have been authorized and appropriated
and that such fiscal control and fund
accounting procedures have been
adopted as may be necessary to assure

proper disbursement of, and accounting
for, Federal funds paid to the State,
including any such funds paid to any
other agency, under'the Act;

(v) Provides satisfactory assurance
that the State administrative agency will
make such reports, in such form and
containing such information as the
Secretary may reasonably require to
carry out the Secretary's functions under
the Act and to determine the extent to
which funds provided under the Act
have been effective in carrying out its
purposes, including reports of
evaluations made under the State plans;
and

(vi) Provides satisfactory assurance
that the State administrative agency will
keep such records and afford such
access to these records as the Secretary
may find necessary to assure the
correctness and verification of the
reports required under paragraph
(a)(1)(v) of this section.

(2) The statements of criteria required
by § 770.12 of this part; and

(3) The certifications required by 34
CFR 76.104.

(b) The Secretary may approve the
basic State plan for each fiscal year only
if the Secretary determines that-

(1) The plan fulfills the conditions of a
basic:State plan as specified in
paragraph (a) of this section and is in
compliance with the requirements of the
Act and of all applicable regulations;
and

(2) The information contained in the
basic State plan indicates that the State
has adequate procedures to insure that
the assurances and provisions of the
basic State plan will be carried out.
(20 U.S.C. 351a(11); 351d(d); 351d(c))
(Approved by the Office of Management and
Budget under control number 1850-0528)

§ 770.12 Criteria for determining'the
adequacy of public library services.

Among the criteria for determining the
adequacy of public library services in
geographical areas and for groups of
persons in the State, the State library
administrative agency shall include
criteria which assure-that priority will
be given to programs or projects
serving-

(a) Urban and rural *areas with high
concentrations of low-income families;
and

(b) Areas with high concentrations of
persons with limited English-speaking
ability.
(20 U.S.C. 351d(b)(4)]

§ 770.13 The long-range program.
(a)(1) The State shall d~velop the

long-range program with the advice of
the State advisory council on libraries
and in consultation with the Secretary.

(2) The State shall-
(i) Review and revise annually the

long-range program in accordance with
changing needs of the State for
assistance under the Act;

(ii) Use the results of evaluations and
surveys by the State agency and the
State advisory council on libraries in
developing and revising the long-range
program; and

(iii] Incorporate any revisions into the
annual program for each fiscal year.

(b) The long-range program must
contain the following-

(1) A description of the State's
identified present and projected library
needs;

(2) A plan for meeting those identified
needs with Federal funds made
available under the Act, covering a
specified period of not less than three
nor more than five fiscal years; and

(3) A statement of the following
policies, criteria, priorities, and
procedures, to be updated as required In
meeting the state's library needs:

(i) Policies and procedures for the
periodic evaluation of the effectiveness
of programs and projects supported
under the Act.

(ii) Policies and procedures for
appropriate dissemination of the results
of these evaluations and other
information pertaining to these
programs and projects.

(iii) Policies and procedures forthe
effective coordination of programs and
projects supported under the Act with
library programs and projects operated
by institutions of higher education or
local elementary or secondary schools
and with other public or private library
services programs.
(20 U.S.C. 351d(d); 351a(12): 354; 355e-Z)
(Approved by the Office of Management and
Budget under control number 1850-0520)

§770.14 The annual program.
The annual program must include-
(a) a description of a program for the

use of funds under each of the titles of
the Act;

(b) A description of how each program
will fulfill the State's library needs
stated in the long-range program, in a
manner consistent with the policies,
criteria, priorities, and procedures
specified in the long-range program-

(c) The criteria used in allocating Title
I funds for program purposes under
section 102 of the Act. These criteria
must insure that the State will expend
from Federal, State, and local sources an
amount not less than the amount
expended by the State from such
sources for State institutional library
sevices, and library services to the
physically handicapped during the
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second fiscalyearpreceding the fiscal
yearlor which the annual program is
developed;

1d) During each fiscal year in-which
funds appropriated for Title I of the Act
exceed $60,1000,000, a program fur that
-year under which the amount reserved
under section 102(c) -of the Act will be
used or purposes contained in section
302[a)(3) of the Act. During such a year.
a State shall not reduce the amount paid
to a major urbanxesource library below
the amount that it received in the
preceding year,

(e) A program description of the
specific activities to be carried out by
the State in-he fiscalyear-

(1) With funds for library services
under Title I {Library Services) of the
Act, for the purposes and activities
stated insection 102 (Uses of Federal
Funds) of the Act and § 77D.30 [Library
services) of this Part; and

(2) With funds for interlibrary
cooperation under Title M (Interlibrary,
Cooperation) of the Act, for the
purposes and activities stated in section
302 Uses of Federal Funds) of the Act
and § 770.31 [InterlibraryiCooperation)
oT this part.

(fJ An annual review and revision of
the long-range program that must take
into consideration the results of the
evaluations of the State's library
program.
(20 U.S.C. 351ae13); 354; 355e-2)
"{Approved by the Office nf.Management and
Budget -under control number 1850-0528)

Subpart C-Payments and Reports

§ 770.20 State and local spending
requirements as conditions for payment to
the States.

The Secretary makes a payment to a
State under Title I of the Act only after
the Secretary has determined that-

(a) The State has satisfactorily
assured the Secretary that it will have
available for expenditure under Title I
(Library Services] of the Act during the
fiscal year of the allotment-

(1) From State and local sources-
(i) Sums sufficient to earn its minimum

allotihent as stated in section 5(a)(1) of
the Act; and

(ii) Not less than the total amount
actually expended for program purposes
from State and local sources in the
second preceding fiscal year.

(2) From State sources-
(i) Not less than the total amount

actually expended for program purposes
from State sources in the second
preceding fiscal year.
(20 U.S.C.351e)
(Approved by the Office of Management and
Budget under control number 1850-0528)

§770.21 Reports.

The State agency shall submit to the
Secretary one copy of all surveys, films,
and other publications developed with
Federal funds under the Act.
(20 U-S.C. 3sidfb][3J(A])

Subpart D-Federal Financial
Participaton

§ 770.30 Urary services.
Funds allotted to a State for the

purpose of section 101 (Grants to States
forlAibrary Services) of Title I (Library
Services] of the Act. must be used solely
for paying the Federal share of the cost
of activities specified in section 102
(Uses of Federal Funds) of the Act.
120 U.s.c. 353)

§ 770.31 Interlibrary cooperation.

Funds allotted to a State for the
purposes of section 301 (Grants to States
for Interlibrary Cooperation Programs)
of Title Mi (Interlibrary Cooperation of
the Act. must be used solely to pay the
cost of carrying out a State plan as it
relates to interlibrary cooperation.
which must include-

(a) Planning for and taking steps
leading to the development of
cooperative library networks: and

(b) Establishing, expanding, and
operating local regional. State or
interstate cooperative networks of
libraries.
(201U.,C. 3,e-1)

§770.32 Use of Federal funds by State
library administrative agency.

In addition to the program activities
specified in section 102 (Uses of Federal
Funds) of the Act, funds allotted to a
State under the Act for the purposes of
section 101 (Grants to States for Library
Services) of Title I (Library Services] of
the Act, may also be used to pay the
Federal share of the cost of the
following activities of the State library
administrative agency:

(a] Administration of the State plan
submitted and approved under the Act
and Subpart B of this part, including
obtaining the services of consultants.

(b) Statewide planning for and
evaluation of library services.

(c) Dissemination of information
concerning library services.

(d) The activities of the State advisory
council on libraries and of other
advisory groups and panels that may be
necessary to assist the State library
administrative agency in carrying out its
functions.

(e) Strengthening the capacity of the
State library administrative agency for
meeting the needs of the people of the
State.

(f) Administrative costs necessary to
carry out activities in paragraphs (b)
through (e) of this section.
(20 U.S.. 333())

§ 770.33 Federal and State shares of
eligible expenditures.

{a](1) Under section 7(b](2] of the Act,
every two years the Secretary
promulgates the Federal share for each
State under Title I (Library Services) of
the Act.

(2) The State share for Title I (Library
Services) is the difference between the
costs under the State plan and the
applicable Federal share.

(3) The Federal share for each State
underTitle M (Interlibrary Cooperation)
is 100 percent.

(b) All Federal Tunds used for
administrative costs specified in
§ 770.32 (a) through [f) (Use of Federal
funds by State library administrative
agency) of this part must be matched
equally by nonFederal funds.

(c) In computing its share for library
services under Title I (Library Services]
of the Act, the State may consider only
funds. regardless of their source,
e.xpended by it. or a political
subdivision. for purposes of the State
plan as it applies loTitle L
(20 U.S.C. 351a. 3511)

Appendix-Summary of Comments and
Responses

The following is a summary of the
public comments received on the
proposed regulations published in the
Federal Register on February 28,1983
(48 FR 8303]. and the Secretary's
responses to those comments including
any changes. The comments, responses
and any changes are organized in the
same order as the referenced sections
are organized in these final regulations.

Section 770.1 The Library Services and
Construction Act Program and
pro visions pertaining to Title II, Public
Library Construction.

Comment. Several commenters felt
that the regulatory provisions for LSCA
Title H (Public Library Construction)
should be retained. Many commenters
believed the removal of the provisions
for public library construction vould
hamper the implementation of any
specific authorizations such as the $50
million under the supplemental
Emergency Jobs Bill (Pub. L. 93-8) for
public library construction.

Response. No change has been made.
The final regulations delete all
provisions relating to Title 11 (Public
Library Construction) of the Library
Services and Construction Act. Under
the Omnibus Budget Reconciliation Act
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of 1981, Pub. L. 97-35,.no funds are
authorized to be appropriated to carry
out Title II for fiscal years 1982, 1983, or
1984, and with the exception of the
supplemental Emergency Jobs Bill
appropriation of March 24,1983, there
have been no appropriations for Title II
since 1973. However, the effective date
of these final regulations is October 1,
1984. Thus, for the purpose of
administering grants awarded to States
prior to October 1, 1984, under any
authorizations to which LSCA Title II
statutory provisions apply including the
jobs Bill and the Appalachian Regional
Development Act, the current Title II
regulations will apply until the projects
funded with such grants are completed.

Comment. One commenter felt that
the word "establish" should be retained
in this section of the final regulations.

Response. No change has been made.
As part of the effort to bring the LSCA
program regulations into closer accord
with the statutory language and
requirements, the term "establish" was
deleted from § 770.1(a) of the NPRM.
Congress did not specifically include the.
establishing of libraries as a purpose in
Sec. 2(a) of the Act, Declaration of
Policy. That section states that it is the
purpose of the LSCA to "assist the
States in the extension and
improvement of public library services
in areas of the States which are without
such services or in which such services
are inadequate * * " (emphasis
added). Nor did Congress specifically
include the establishing of libraries in
areas without library services or where
such services are inadequate as a
purpose in the similarly-worded Title I
purpose, in Sec. 102(a)(2)(A). Thus the
term "establish" does not appear in
§ 770.1(a) of the NPRM nor does it
appear in this section of these final
regulations.

Section 770.1(b) The Library Services
and Construction Act Program.

Comment. One commenter questioned
the deletion of the reference to persons
of limited English-speaking ability which
appears in the current regulations, from
this provision of the NPRM. This
provision implements the overall
purpose section of the statute, Sec. 2(a)
(Declaration of Policy) as well as Sec.
102 of the statute (Use of Federal
Funds.)

Response. No change has been made.
Statutory reference to. persons of limited
English-speaking ability does not appear
in Secs. 2(a) or 102 of the Act, but rather
in Sec. 6(b)(4) of the Act. Section 6(b)(4)
requires that States, in setting forth
criteria to be used in determining the
adequacy of public library services,
include criteria to assure that priority

will be given to projects serving, among
others, "areas with high concentrations
of-persons with limited English-speaking
ability". Thus, in these final regulations
reference to persons of limited English-
speaking ability appears in § 770.12,
implementing Sec. 6(b)(4) of the Act,
rather than in § 770.1(b).
Section 770.3 What regulations apply
to the Library Services and
Construction Act Program?

Comment. One commenter expressed
the opinion that it would be helpful if
this section included a listing, by
priority, of the regulati6ns noted as
applicable in the event that there are
any inconsistencies between
regulations.

Response. No change has been made.
Generally, in the event of any,
inconsistency the controlling regulations
would be the program regulations in this
Part. However, anyone who suspects
that an inconsistency exists between the
applicable regulations is strongly
encouraged to contact the Department
for guidance.

Section 770.4(b) Definitions.
Comment. One commenter felt that"online services" should be included in

the definition of the term ,'library
materials".

Response. No change has been made.
The term "library materials" refers to
those materials which may be provided
by a public library'to its clientele. Thus,
it is believed that the inclusion of
services such as "online services" in the
definition of "library materials" would
be inappropriate. However, access. to a
computer terminal resulting in the
retrieval of computerized data is among
the services which a public library may
provide.

Section 770.4(c) Definitions.
Comment. One commenter felt that

the new definition of "disadvantaged"
deleted several qualifying statements
which in the opinion of the commenter
clarified and more sharply delineated
the groups covered by this term. The
commenter felt that the previous
definition, with its specificity, was
nonetheless sufficiently broad, and that
the new definition could be interpreted
to include many groups (e.g., the
physically handicapped and
institutionalized) which are already
covered in other statutory and
regulatory provisions.

Response. No change has been made.
The definition for "disadvantaged"
persons was changed in an effort to
reflect congressional intent more
accurately. In the 1970 amendments to
the LSCA (Pub. L. 91-600), Congress

added one of the requirements which
now appears in Sec. 6(b)(4) of the Act.
As of the 1970 amendments it has bean
required that in setting forth the criteria,
for determining the adequacy of public
library services to certain geographical
areas and groups, States must include In
their State plans "criteria designed to
assure that priority will be given to
programs or projects which serve urban
and rural areas with high concentrations
of low-income families." The legislative
history to the 1970 amendments
indicates that, in making this
amendment to the Act, Congress
intended to equate the term
"disadvantaged" with low economic
status. (See December 7, 1970
Congressional Record, House, at
H11229; and January 2,1971
Congressional Record, Extension of
Remarks, at El1001). The definition
currently in effect lists specific target
groups, which has tended to restrict
States in their development of
disadvantaged projects, In a manner
inconsistent with congressional intent. It
is hoped that the new definition will
increase flexibility while providing the
States with guidance as to what Is
meant by the statutory term
"disadvantaged". It is not intended that
the term "disadvantaged" include
groups such as the physically
handicapped or the institutionalized,
except to the extent that any
handicapped or institutionalized person
is also a "disadvantaged" person as
defined in § 770A(c) of these final
regulations.

Comment. Several commenters felt
that "planning" should be included In
the definition of "interlibrary
cooperation".

Response. No change has been made.
The definition of "interlibrary
cooperation" in these final regulations,
at § 770.4(c), does not Include"planning" (nor does the current
regulatory definition at § 770.3(b)
include "planning") because although"planning" may be necessary for, and
closely related to, a given program
activity such as "interlibrary
cooperation", it is not necessary to
include the planning process in the
definition of that activity. Moreover, It
should be noted that § 770.31
(Interlibrary cooperation) of these
regulations states clearly that funds may
be used for planning purposes as
specified in Sec. 302(a)(1) of the Act.
Thus, planning for and taking other
steps leading to the development of
cooperative library networks would, of
course, be a permissible purpose under
Title III of the Act, even though
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"plaming" is not included in the
definition of "interlibrary cooperation."

Comment Several commenters felt
that-the definition for limited English-
speaking ability was too restrictive in
that it was applicable only to formal
educational school settings and not to
public libraries.

Response. No change has been made.
Under the Education Amendments of
1974 [Pub. L 93-380), the Library
Services and Construction Act was
amended to include library services for
persons of limited English-speaking
ability. The applicable definition,
required by Sec. 6b)(4) of the Act, is
that of Sec. 7031a) of Title VII of the
Elementary and Secondary Education of
1985, as amended, 20U.S.C. 2701 etseq.,
wlidch -cannot be changed 'except by
legislativeamendment.

Comment. One commenter felt that
the "existing language" of the definition
of the term "limited English-speaking
ability" was preferable to that of the
definition quoted in the NPRM.

Response. No change has been made.
SectionB(b](4) of the statute mandates
that the -definition of "limited English-
peaking ability" foundin Sec. M03[a) of

Title Vf1 of the Elementary and
Secondary EducationAct of 1965, as
amendedtESEA),-20J.S.C. 2701 et seq.,
be usedInulefiing the term for
purposes of the LSCA. Pursuant to Sec.
6(bl4), itis clear that the -entire
definition of the term is applicable, not
portions thereof. Moreover the entire
definition, as ithas appeared in the
ESEA, has applied to the term since July
1, 1974 pursuant to Sec. 197 (b) and fc) of
Pub.L. 93-380, regardless of whether it
has or has not been quoted in its
entirety in the program regulations.

Section 770.10 The State plan and the
State advisory council on libraries.

Conmenl Several commenters
requested that membership
requirements currently in § 770.4(b) of
the regulations be retained in
§ 770.10[a)[4). The current advisory
council membership requirements are
that the councils must include persons
broadly representative of public, school,
academic, special, and institutional
libraries, as well as of libraries serving
the handicapped. The current
regulations, at § 770.4(b), also require
that State advisory councils on libraries
be broadly representative of the users of
these various types of libraries, that
"users" comprise at least one-third of
the council, and that at least one
member be representative of
disadvantaged persons.

Response. No change has been made.
Sec. 3(8) of the Act, pursuant to which
State advisory councils are to be

established, requires these councils to
be broadly representative of public
school, academic special, and
institutional libraries and libraries
serving the handicapped in the States
and of persons using such libraries,
including disadvantaged persons within'
each State. The State library
administrative agency for each State
retains the discretion of fulfilling this
requirement in a manner it deems
appropriate, so long as the advisory
council in any given State is "broadly
representative" of each of the libraries
named.

Commenl One commenterwanted an
explanation of what is meant in § 770.10
of the NPRM by the phrase: "the State
plan shall be made public."

Response. In requiring the State plan
to be made public it is intended that at a
minimum, the State library
administrative agency make the State
plan available for inspection or copying
or both atits main office.

Section 77012 Criteria for dcterzi!nina
the adeqaacyofpublic library servicen.

Comment. The current regulations
(§ 770.17) require that in determining the
adequacy olpublic library services to
,geographical areas and groups of
persons, the State must give special
consideration to the library needs of
certain named groups. Several
commenters expressed the desire that
groups currently named in § 770.17 as
being due special consideration, but not
named in § 770.12 of the NPRM, be
Tetained.

Response. No change bus been made.
Sec. 6(b)(4) of the Act requires States to
include in their basic State plans criteria
to be used in determining the adequacy
of publiclibrary services in geographical
areas and for groups of persons in the
State, including criteria designed to
assure that priority will be given to
programs or projects which serve ureas
with f1) high concentrations of low-
income families, and (2) high
concentrations of persons of limited
English-speaking ability. However. Sec.
61b)(4) does not require that the other
.special populations" currently included
in § 770.17 be assigned priority. Thus,
§ 770.12 of the NPRM and these final
regulations require no more than the
statute mandates.

CommenL One commenter expressed
the opinion that the t~rms "urban" and
"rural" should be deleted from
§ 770.12(a). Under § 770.12 of the NPRM,
among the criteria for determining the
adequacy of public library services in
geographical areas and for groups of
persons in the States, the State must
include criteria which assure that
priority will be given to programs or

projects serving "urban and rural areas
with high concentrations of low-income
families ....

Response. No change has been made.
The language of § 770.12(a), including
the terms "urban" and "rural", is taken
from the statute at Section 6[b)(4].

Section 770.13[a][27(i) The long-range
pro3ram.

Comment. Several commenters felt
that this section should he clarified to
show that under Sec. 6(d)(2] a State's
long-range program is to be reviewed
and revised annually in accordancevwith
the State's changing needs for
assistance.

Response. A change has been made.
Section 770.13(a](2)(i) now reads:
"review and revise annually the long-
range program in accordance with
changing needs of the State for
assistance under the Act:'

Section 770.13[b](3)(iv) The long-range
pro.ram.

Comment. One commenter suggested
that there is an inconsistency in
requiring criteria, policies, and
procedures for Title M and not including
such a requirement for Title I in the
long-range program.

Response. A change has been made.
Section 770.13[b][31(iv] has been
deleted. Under Sec. 61d) of the Act.
criteria, policies, and procedures
exclusively for Title III are not required.
Rather. States must set forth a program
under which all funds received under
the Act will be used, as is already stated
in § 770.13(b][2).

Section 770.14 The Ann al Program.

Comment. Several commenters
wanted the criteria for the allocation of
Title I funds (§ 770.14(c)) and provisions
dealing with major urban resource
libraries (§ 770.14(d)] placed under the
long-range program, and the
maintenance ofefforl requirements for
institutional libraries, deleted.

Response. No change has been made.
Section 103 of the Act places the criteria
for the use of Title I funds and major
urban resource libraries in the annual
program. The maintenance of effort
requirements for State institutional
library serices and library services to
the physically handicapped are
statutory and are also set forth in Sec.
103 (State Annual Program for Library
Services) the Act.

Comment. One commenter asked
whether under § 770.14(d), the provision
on expenditure of funds for major urban
resource libraries requires a State to
maintain the same level of spending on
such libraries in a year when the State
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receives "pet-aside" funds under Sec.
102(c), as it had in the year preceding
the Sec. 102(c) determination, even
though the Federal appropriation may
be below that of the preceding year.

Response. Based upon the language of
Sec. 103(5), in a year when a State
receives "set-aside" funds for major
urban resource libraries pursuant to a
Sec. 102(c) determination, which would
be in a year that Title I appropriations
exceed $60,000,000, it may not reduce
the amount paid to a given major urban
resource library below the amount paid
to that library-in the preceding year. The
legislative history of this prohibition
against reduction of the level of
spending for years where Title I
appropriations exceed $60,000,000,
indicates congressional intent that funds
allocated pufrsuant to Sec. 102(c) be used
by the States in a supplemental fashion.
By including Sec. 103(5) in the 1977
amendments to the Act, it is believed
that Congress intended to prevent States
from using money made available under
Sec. 102(c) in place of existing funds
spent on major urban resource library
programs. (See House Conference
Report No. 95-607, 95th Cong., 1st Sess.
at 7). In response to the commenter, the
requirement in § 770.14(d) remains in
effect regardless of any decline in Title I
appropriation. Of course, for any year
that the Title I appropriation does not
exceed $60,000,000, States need not.
concern themselves with the Sec. 103(5)
and § 770.14(d) requirement as no set-
aside funds would be available for
major urban resource libraries.

Section 770.20 State and local
spending requirements as conditions for
payment to the States.

Comment. One commenter suggested
that maintenance of effort requirements
be deleted for Title I.

Response. No change has been made.
Sections 7(a) (1)(B) and 7(a)(2) of the Act
require maintenance of effort on the part
of States and on the part of States and
local libraries, respectively, receiving
Title I funds, and thus the requirement
cannot be deleted from the regulations.

Comment. One commenter felt that
the "State and local" maintenance of
effort requirement of Sec. 7(a)(1)(B) of
the Act was meant by Congress to refer
only to local maintenance of effort; and
that § 770.20(a)(1)(ii) should be changed
accordingly.

Response. No change has been made.
The statutory language is clear. No
payments can be made to any State
(except the Trust Territory of the Pacific
Islands) from appropriations for the
purposes of Title I, for any fiscal year,
unless the Secretary determines the
following: That "there will be available

for expenditure under the programs from
State and local sources during the fiscal
year for which the allotment is made
* * * not less than the total amount
actually expended, in the areas covered
by the programs for such year, for the
purposes of such programs from such
sources in the second preceding fiscal
year * * * (emphasis added) (LSCA,
Secs. 7(a)(1) and 7(a)(1)(B)). This
requirement is one of joint maintenance
of State and local effort. -

Section 770.31 Interlibrary
cooperation.

Comment. Two commenters felt that
by using the term "cooperative library
networks", activities such as collection
of statistics, compilation of directories,
and union lists would not be allowable
expenditures.

Response. No change has been made.
Sec. 302 (Uses of Federal Funds)
requires that Title III grants be used "(1)
for planning for, and taking other steps
leading to the development of,
cooperative library networks; and (2)
establishing, expanding, and operating
local, regional, and interstate
cooperative networks of libraries, which
provide for the systematic and effective
coordination of the resources of school,
public, academic, and special libraries
and information centers for improved
supplementary services for the special
clientele served by each type of library
or center." Generally, there is no
restriction placed on "activities" to
reach these goals so long as the
activities engaged in are in the course of
"carrying out the State plan as it relates
to interlibrary cooperation," as required
by Sec. 301 of the Act, and as long as the
costs, incurred by these activities are
allowable under the Act and under the
Cost Principles of 34 CFR Part 74,
Appendix C. In general, the activities
mentioned by the commenter, namely
the collection of statistics and the
compilation of directories and union
lists, when conducted in the course of
planning for or operating a cooperative
library network which provides for the
"systematic and effective coordination
of * * * resoureces * * " (LSCA, Sec.
302(a) (2)), would be allowable under
these final regulations.

Comment. One commenter suggested
that the phrase "but is not limited to"
should be inserted after the word
"includes" in this provision governing
the use of Title III funds. The commenter
felt that the insertion of this phrase
would permit States to use Title III
funds for "developmental thrusts other
than establishing and funding
permanent cooperatives", and that,
presumably, such forms of spending
would be permissible under the LSCA.

Response. No change has been made.
This provision implements Sec, 302(a) of
the Act which requires that Title III
funds be used, among other things, for"planning for, and taking other steps
leading to the development of,
cooperaive library networks * * "
(emphasis added). It is not entirely ceai
what the commenter means when
referring to developmental thrusts other
than those leading to the establishment
of cooperative networks. However, It is
believed that whatever interlibrary
planning or development activities a
State might undertake and wish to fund
in part with Title III moneys, the State
must intend for such planning and
development to result, ultimately, in one
or more cooperative library networks,

Comment. One commenter felt that
the proposed regulations at § 770.31
emphasized "networks" rather than
cooperation and that such language
would exclude cooperative projects that
did not fit into a formal network
structure.

Response. The distinction between a
"formal" network structure and an
"informal" network structure Is not
made clear by the commenter. However,
neither the statute nor these final
regulations preclude the use of Title III
funds for any form of interlibrary
cooperation project so long as .the
project is used to promote the
systematic and effective coordination of
the resources of the libraries Involved In
the project, and otherwise complies with
applicable statutory and regulatory
requirements.

Comment. One commenter asked
whether a "network" must include a
public library.

Response. As a matter of policy and in
furtherance of the general purpose
stated in Sec. 2 of the Act, States are
strongly encouraged to include public
libraries in all interlibrary cooperative
networks. However, the inclusion of
public libraries in all interlibrary
cooperative networks is not clearly
mandated by the statute nor is it
required by these final regulations.
Section 770.32 Use of Federal funds by
State library administrative agency.

Comment. Two commenters inquired
as to whether the deletion of "training"
from this section meant either that the
use of LSCA funds for training was now
considered impermissible or that
training was now considered implicitly
included under other definitions of"service".

- Response. No change has been made.
Generally, the cost of training and
education are allowable under 34 CFR
Part 74, (Appendix C, Principles for
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Determining Costs Applicable to Grants
and Contracts with State and Local
Governments), which provides in Part H,
B.26: "T&ze cost of in-service training,
customarily provided for employee
development which directly or indirectly
benefits grant programs, is allowable.
Out-of-service training involving
extended periods of time is allowable
only when specifically authorized by the
grantor agency."

Comment. One commenter felt that
this provision of the NPRM-dealing
with costs of administration of the LSCA
program-conveyed an implicit
prohibition against the use of LSCA
funds for indirect costs.

Response. No change has been made.
Pursuant to Sec. 102(b) of the Act, costs

incurred by the State in administering
State plans submitted under the Act.
may be covered with Title I funds,
subject to the match requirement of Sec.
8. Section 770.32(f) of the NPRM and of
these final regulations sets out the types
of administrative activities for which
Title I funds may be expanded, as
contained in Sec. 102(b) of the Act. To
the extent that a State expects to incur
indirect administrative costs as a result
of its LSCA program, an indirect cost
rate may be negotiated with the
cognizant Federal agency for that State
pursuant to the provisions of 34 CFR
Part 74, Appendix C, and 34 CFR 75.560
and 75.561.

Removal of Title 1V (Older Readers
Services) from the regulations

Comment. Several commenters
wanted the regulatory provisions for
Older Readers Services retained.

Response. No change has been made.
Althoaigh the Library Services and
Construction Act wa& amended by Pub.
L 93-29. Older Americans
Comprehensive Services Amendments
of 1973, to include Title IV, this Title has
never been funded and no specific
funding authority was given in the
Omnibus Budget Reconciliation Act of
1981. Thus. § 770.23 of the current
regulations as well as other references
to Title IV. have been eliminated.
jrM D- r4-a:c- Fi!-d --3--&% &45 am)
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 245

Verification of Eligibility for Free and
Reduced Price Meals in Schools

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Proposed rule.

SUMMARY: On March 25, 1983, the
Department published an interim rule
which established minimum verification
requirements for a sample of
applications for school meal and milk
benefits in each School Food Authority
in the National School Lunch, School
Breakfast and Special Milk Programs for
School Year 1983-84 and subsequent
school years. This proposed rule
responds both to the comments received
and to the results of the income
-verification pilot study mandated by
Pub. L. 97-35. This proposed rule would:
(1) Allow use of an alternate verification
method which focuses on those
applications more likely to contain
errors and which require fewer
verifications; (2) Require additional
income information on the free and
reduced price application; (3) Allow
food stamp households to provide their
Food Stamp Program case number in
lieu of income information on the
application; (4) Require that households
selected for verification receive written
notice of selection; and (5) Require
verification activity to be completed by
each School Food Authority by -
November 15 of each school year. This
proposed rule is intended to facilitate
the certification process, to reduce
program abuse and to, result in an
additional savings of Federal funds.
DAT f: To be assured of consideration
comments must be postmarked on or
before April 30, 1984.
ADDRESSES: Comments should be sent
to Stiinley C. Garnett, Branch Chief,
Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, USDA,
Alexandria, Virginia 22302. All written
submissions will be available for public
viewing in Room 509, 3101 Park Center
Drive, Alexandria, Virginia 22303, during
regular business hours (8:30 a.m. to 5:00
p.m.) Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Mr. Garnett at the address listed above,
or call (703) 756-3620.
SUPPLEMENTARY INFORMATION:

Classification

This proposed action has been
reviewed under Exbcutive Order 12291

and has been classified not major. We
anticipate that this proposal will not
have an impact on the economy of more
than $100 million. The proposed rule will
decrease administrative costs by
providing States, School Food
Authorities and institutions more
flexibility in administering the National
School Lunch Program. No major
increase in cost or prices for program
participants, individual industries,
Federal agencies, or geographic regions
is anticipated. The proposal is not
expected to have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of U.S. based enterprises
to compete with foreign-based
enterprises in domestic or foreign
markets.

This proposal has also been reviewed
with regard to the requirements of Pub.
L. 96-354, the Regulatory Flexibility Act.
The.Administrator of the Food and
Nutrition Service, (FNS) has certified
that this proposal will not have a
significant economic impact on a
substantial number of small entities. The
substance of this rule provides schools
with an alternative method of
conducting verification. The Department
believes this alternative will reduce the
administrative burdens associated with
the current rule.

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
the reporting and recordkeeping
requirements contained in this proposed
rule will be submitted to the Office of
Management and Budget (OMB) for
approval. They are not effective until
OMB approval has been obtained.

The Administration of the Food and
Nutrition Service has determined that an
urgent need exists to limit the comment
period to 30 days since the provisions of
this rule directly affect the application
and verification process for School Year
1984-85. In order to meet the timeframes
required by States and School Food
Authorities for effective implementation
by the beginning of the next Qchool year,
a short comment period is necessary for
this proposed rule.
Background

On March 25,1983, for the National
School Lunch, School Breakfast and
Special Milk Programs, the Department -
published in interim rule in the Federal
Register (48 FR 12505) which
recommended minimum verification
requirements fdr a sample of
applications in each School Food
Authority for School Year 1932-83 and
required minimum verification
standards in School Year 1983-84 and
subsequent school years. An initial
comment period of 60 days was

subsequently extended until November
30, 1983, to allow commentors to gain
operational experience with verification,
A total of 183 comments were received
on the interim rule. Commontors
represented State educational
personnel, School Food Authority
personnel, private citizens, advocacy
groups, and professional organizations.
The Department would like to thank all
commentors who responded to the
interim rule. Especially appreciated
were the suggestions based on practical
experience which were helpful in the
development of this proposed rule.

The interim rule on verification was
developed in response to Congressional
concein regarding fraud and abuse In
federally supported school meal
programs. This concern was reflected in
Pub. L. 97-35, which also mandated that
the Department conduct a pilot study of
verification procedures designed to
reduce fraud and abuse in these
federally supported programs. This
study, The Income Verification Pilot
Project, involved a large-scale
nationally representative test of a
variety of quality assurance procedures
conducted in 114 School Food
Authorities during the 1982-83 School
Year. These procedures were designed
to deter household misreporting on the
free and reduced price application and
to enable School Food Authorities to
verify income information submitted on
these applications. One of the major
findings of this study was that a revised
application which requests income by
source and by household member can
significantly reduce misreporting. The
study also determined that costs
associated with this revised application
are relatively low. The second major
study finding concerns the method by
which applications are selected for
verification. The study reveals that It Is
significantly more cost-effective to
verify applications which have been
identified as likely to be high in error,
"focused sampling", rather than to select
applications by chance, "random
sampling." The study revealed that non-
food stamp household applications and,
in particular, applications reflecting
household income within $1200 of the
annual income eligibility limit, are more
likely to contain errors.

The remainder of this preamble will
discuss the major concerns expressed
by commentors on the interim rule and
the findings of the pilot study as they
affect this proposed rule.

General Comments on Interim Rule
Eighty-seven commentors expressed

concerns regarding the increased
administrative reponsibility associated
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with verification. These commentors
viewed the interim rule as requiring
increased paperwork and staff time with
resultant increases in administrative
costs to School Food Authorities. While
the Department recognizes that there are
additional responsibilities associated
with verification, the Department
believes that current verification
requirements are both reasonable and
supported by Congressional intent.
However, in response to these
comments and the findings of the pilot
study, the Department is proposing both
an alternative system of verification and
streamlined application/certification
procedures for food stamp recipients
(discussed later in the preamble). As an
alternate to the 3 percent verification
requirement contained in the interim
rule, School Food Authorities may
choose to verify approximately half as
many applications if "focused sampling"
is used to identify applications. This
new option would require that School
Food Authorities verify the eligibility of
a sample of applications, selected from
non-food stamp households claiming
monthly or yearly income within
.specified dollar amounts below the
eligibility limit. The dollar amount is
within $100 for monthly income or $1,200
for yearly income. The number of
applications reviewed for this group
must be the lesser of 1,000 or I percent
of the total applications certified by the
School Food Authority. School Food
Authorities choosing the new option
would also 6e required to confirm food
stamp recipient status of the lesser of
one half of I percent or 500 applications
of food stamp households that provided
food stamp case numbers in lieu of
income information on the application.
This means that those School Food
Authorities which select the new
verification option will be required to
perform less than half as many
verifications as those School Food
Authorities which select the current 3
percent verification requirement. Since
the new optional verification method
utilizes a focused sampling which
identifies applications most likely to be
in error, the Department is proposing to
reduce the number of applications which
must be verified. By providing School
Food Authorities the flexibility to
determine the verification method most
suitable to local conditions, the
Department believes that the
administrative task may, in many cases,
be reduced.

Twenty-five commentors stated that
they did not believe that the level of
fraud and abuse in school meal
programs supported the need for any
verification system. In the 1981 report

entitled, "Nationwide Statistical Sample
of Program Participation for May, 1980
and Verification of Free and Reduced
Price Application Information," the
Office of Inspector General (OIG)
estimated that, prior to implementation
of a verification system, approximately
one of every four recipients of free and
reduced price school means was
receiving benefits improperly. The pilot
study also confirmed that a number of
recipients were not eligible for the
benefits they were receiving. Further,
the pilot study findings revealed that the
use of an improved application, which
requires that income information be
identified by source and by individual
household member, significantly
reduced misreporting. These
commentors also suggested that the
administrative costs associated with
verification would exceed any cost
savings achieved by a verification
system. The pilot study suggests that
significant and worthwhile
improvements in program integrity are
likely to occur with a limited verification
system which focuses on deterrence
rather than detection. While direct
recoveries or cost savings achieved
through individual verification efforts
may not equal the initial cost of
verification, the overall deterrent effect
of this verification system over time is
likely to be cost-effective. Therefore, the
Department is proposing that the
application for free and reduced-price
benefits be modified to include income
information identified by source and by
household member, and an abbreviated
verification requirement is offered.

Thirteen commentors suggested that
additional administrative funds be
provided to School Food Authorities to
cover the administrative costs
associated with verification. Currently,
program legislation contains no
authorization for payment of local
administrative costs. The Department
recognizes that there are additional
responsibilities associated with the
verification process, but given the size
of the verification sample and the
magnitude of abuse cited by OIG, the
Department does not believe that the
verification responsibility imposed by
the interim rule or this proposed rule is
disproportionate. In most cases, the
responsibility should be absorbed by
existing staff and should not require
additional personneL However, this
proposed rule does provide School Food
Authorities with an alternative method
of verification at lower administrative
cost. Utilization of the focused method
of verification will permit School Food
Authorities to substantially reduce the
number of verifications required by

focusing on these applications most
likely to contain errors.

More importantly, in an effort to
simplify the application/certificatfon
process for School Food Authorities as
well as applicants, the Department is
proposing to allow food stamp
households to establish eligibility
without completing the income portion
of the application. In many school
districts, the majority of households
receiving free meal benefits are also
food stamp recipients. The certification
process will be much faster for all such
applicant households which choose to
provide food stamp case numbers
instead of income information. The
school officials will quickly determine
eligibility without calculating each
household's monthly or annual income.
The administrative time saved here
should exceed that consumed by either
verification method utilized by the
School Food Authority.

Thirty-two commentors objected to
the potential for the educator to be
considered an investigator. These
commentors believed that this
perception will damage the educator's
relationship with parents. The
Department has intentionally provided
flexibility for the State agency and local
School Food Authorities to fulfill
verification responsibilities. The
Department believes that this flexibility
should permit an adequate verification
system which protects the parent-
educator relationship. Both the interim
rule and this proposed rule permit
School Food Authorities to utilize non-
teaching staff rather than educators to
perform verification functions. School
Food Authorities may opt to place
verification responsibilities completely
with non-teaching staff to avoid any
possibility of endangering the parent-
educator relationship.

Seventeen commentors believed that
it is impossible to completely verify
income if such income is not reported ot
the application. The Department
believes that collecting income
information by source and by household
member, as required by this proposed
rule, will alleviate much of this problem.
While the Department does not expect
that all failure to report income will be
deterred or detected during verification
efforts, the Department believes that
this proposed rule represents a
significant contribution to program
integrity.

The pilot study findings show that an
improved application, as proposed in
this rule, successfully reduced
misreporting especially among ineligible
households. By gathering more complete
information on the application, the
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Department believes that the proposed
improved application addresses the
concerns of these commentors.

Three commentors believe that
collection of social security nubers
alone is sufficient to deter misreporting
of income. This belief finds little support
in the pilot study which suggests that
more effective deterrance is predicated
on an improved application/verification
system as proposed by this rule.

Eleven commentors believed that
verification should be a State agency/
local School Food Authority option.
Several of these commentors stated that
their School Food Authority routinely
verifies questionable applications. The
Department believes that the degree of
abuse identified by OIG requires that
verification be mandatory on a national
basis. While some individual School
Food Authorities may, in prior years,
have performed verification under
certain circumstances, the abuse
identified by OIG was national in scope
and requires a consistent national
response. Although both the interim rule
and this proposed rule provide
considerable flexibility to local School
Food Authorities, the obligation to
perform a minimal amount of
verification is not optional.

Fourteen commentors expressed
concern that children will be penalized
by uncooperative parents and suggest
that verification requirements may so
frighten eligible households that they
will not apply. The Department shares
the concern that verification activity
may discourage eligible applicants and
wishes to point out that if a needy
family fails to apply, School Food
Authorities may complete and file an
application for the children by using the
best income and family size information
available. This procedure may only be
used in individual cases, not as a
common form of certification.

Fourteen commentors objected to
mandatory verification procedures prior
to the final evaluation of the results of
the pilot study on verification. In Ernest
Sargent et al. v lohn R. Block (Civil
Action No. 83-2727) the Court held that
implementation of a mandatory
verification system prior to the
completion of the pilot study was
consistent with the Department's
statutory authority. Further, the.results
of the pilot study are now available, ind
the Department is proposing the
improved verification system contained
in this rule in response to the findings of
that pilot study.

Twenty commentors suggested that
verification activities be placed in either
local food stamp or other welfare offices
more familiar with verification
requirements. The Omnibus Budget

Reconciliation Act of 1981 (Pub. L. 97-
35) specified that the responsibility for
verification is to be assumed by States
and School Food Authorities.
Consequently, the Department has
imposed the primary administrative
responsibility for conducting verification
upon State and local school officials.

Two commentors sugested that
households be required to submit
income tax records at the time of
application. The pilot study on
verification found that requiring income
documentation at the time of application
did not produce a significant reduction
in misreporting over and above that
achieved by an improved application.
Further, such income documentation
resulted in a barrier to participation by
eligible households. Given these two
study outcomes, the Department does
not believe that such a documentation
requirement would be productive, and is
very concerned that eligible applicants
may be barred from applying for
benefits under such a system.

Seven commentors suggested that
verification should be required or
allowed at the time of application. This
proposed rule requires that households
selected to provide verification
information be given written notice of
such selection and adequate time, as
determined by the School Authority, to
reply. In addition, any verification
system selected must not unduly delay
or deny the access of eligible children to
program participation pending
verification. Therefore, the Department
believes that this type of verification is
not possible.

Section 245.2 Definitions.

Four commentors addressed the
interim definition of verification. The
interim rule defined verification as* * * confirmation of eligibility for
free or reduced price benefits under the
Program. At a minimum, verification
shall include confirmation of income
eligibility and, at State or local
discretion, verification may also include
confirmation of household size."

Two commentors believe that the
current definition should include
mandatory verification of household
size. The Department believes that the
current definition provides the flexibility
to State agencies and School Food
Authorities necessary for effective
implementation of any verification
system. If it is determined that
verification of household size on either a
State or local basis is appropriate, the
current definition provides the authority
for this decision.

Two commentors suggested additions
to the definition section. Ohe
commentor suggested that definitions of

written evidence, collateral contact and
system of records be included in the
definition section. The Department has
provided lengthy descriptions of these
sources of information at § 245.8(b) and
does not believe any additional
clarification would be provided by
duplicating this material in the
definition section,

Section 245.6(a) Verification
Requirements.

Sample Size: Seven commentors

addressed the provisions requiring
School Food Authorities to verify 3
percent or 3,000 (whichever is less) of
approved applications. Six of these
commentors suggested that this level or
a higher level of verification be required.
One commentor suggested that this
requirement be phased in over a three
year period with I percent required the
first year, 2 percent the second and 3
percent in the third and subsequent
years. Another commentor suggested
that recipients of other forms of
assistance, such as Aid to Families with
Dependent Children (AFDC), be
excluded from the sample selected,

Although those commentors which
specifically addressed the sample size
were, in general, supportive of the
number required by the interim rule, the
Department is proposing an alternate
method of verification in this proposed
rule. This focused method of verfication
consists of selecting and verifying the
lesser of I percent or 1,000 of total
applications selected from non-food
stamp households claiming monthly
income within $100 or yearly income
within $1200 below the income eligibility
limit and the lesser of one-half of one
percent or 500 applications of food
stamp households that provided food
stamp case numbers in lieu of income
information. Selection of applications
which claim income within specified
limits below the income eligibility cutoff
has been determined by the pilot study
to sharply increase the likelihood of
identifying applications which contain
misreported income information.
Verification of households which elect
to provide their food stamp case
numbers rather than provide income
information is necessary to reduce the
chance of households falsely claiming to
be food stamp recipients to avoid
verification of eligibility. Verification of
households supplying food stamp
numbers can be accomplished by
submitting a list of names and food
stamp case numbers to the food stamp
office for confirmation of participation,
or at School Food Authority discretion,
the household may be asked to provide
evidence of eligibility for food stamps
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by providing the "Notice of Eligibility"
which is issued to the household
periodically and which states the period
of eligibility for food stamp benefits.

The Department believes that by
providing alternate methods of
verification the administrative
responsibilities related to verification
cited by other commentors will be
reduced while maintaining an improved
level of verification activity.

Five Month Timeframes

A total of fourteen commentors
addressed the timeframe for completion
of verification requirements by School
Food Authorities. Two commentors
supported the five month timeframe as
adequate, while the remainder believed
that five months was not sufficient for a
variety of reasons. In this proposal the
Department has replaced the five month
timeframeswith a specific deadline of
November 15 of each school year. The
Department recognizes that this fixed
date may impose a more difficult task on
those School Food Authorities which
open schools later in the school year.
However, the Department believes that
it is necessary to identify ineligible
recipients as soon as possible and
thereby reduce the loss to the Federal
Government. Further, completion of
verification activity in School Food
Authorities by November 15 will provide
State agencies sufficient time to perform
the monitoring activities required of
them during the school year. The
Department believes that the proposed
streamlined application certification
procedures for food stamp households
discussed earlier in this preamble will
allow school officials to complete the
application process more quickly than in
previous years. Such expedited
procedures will allow school officials to
proceed with verification much earlier in
the school year. In addition, this
proposed rule provides an alternative
method of verification which reduces
the number of verifications required for
School Food Authorities. These
provisions should eliminate the need for
an extensive period of time for
completion of verification. Therefore,
the Department is proposing that
verification be completed by November
15 of each school year. However, the
Department recognizes that under
certain circumstances, such as strikes
which delay the start of the school year,
it may be necessary to extend the time
for completion of verification activity.
Therefore, this proposed rule provides
that extensions may be granted in
writing by FNS.

Section 245.6(a)(1) Confirmation of
income information.

Verification shall not delay approval
of applications: A total of ten
commentors addressed this provision.
One commentor opposed requiring
additional documentation with the
application suggesting that this could
discourage eligible families from
applying. Seven commentors suggested
that this section be amended to allow
additional information requested with
the application to be considered in the
application review process if such
verification does not delay the approval
process. Several commentors suggested
that all applications be verified to
identify all ineligible applicants.

The pilot study indicates that
requiring additional documentation at
the time of application discourages some
eligible households from applyin- and
does not substantially reduce
misreporting. This proposed rula
establishes minimum verification
requirements and does not prevent a
School Food Authority from verifying all
applications. The proposed rule, lie the
interim rule, requires that verification
efforts shall not unduly delay the
approval of applications. The
Department is concerned that
verification efforts at the time of
application review could prevent prompt
approval activity. Therefore, this
proposed rule requires that households
selected to provide verification
information be given written notice of
verification and adequate time, as
determined by the School Food
Authority, to reply. This proposed rule
precludes requiring documentation at
the time of application.

Confirmation of income: One
commentor addressed this provision.
This commentor suggested that
vertification be focused on the validity
of the income figure submitted on the
application at the time of application
and not income from a later period. This
proposed rule provides that verification
be completed by November 15 of each
school year. This requirement should
move many verifications much closer to
the month of application thereby
reducing the time lag which concerns
this commentor. It should be noted
however that both verification and
continued eligibility are based on the
most recent income of the household
and not that received in the month of
application. ,

Section 245.65(a) (2) Notification of
Selection.

Sample Selection: The interim rule
provided maximum State and local
flexibility in the selection of

applications to be verified. There were
sixteen commentors who addressed
sample selection. These commentozs, in
general. suggested that they desired
additional guidance and direction on
sample selection in order to avoid the
potential for discriminatory selection. In
response to these comments and to the
pilot study findings, the Department is
proposing an alternate method of
verification which focuses on those
applications most li!-ely to contain
errors. This method, if selected by
School Food Authorities, will provide a
clear and non-arbitrary standard for
seletion of applications as requested by
these commentors.

One commentor requested
clarification of the need to nofity
households when the School Food
Authority is using a system of records to
verify eligibility. The interim rule and
this proposal both require that
households asked to provide
information be notified. However, when
a system of records to which the school
may legally gain access is utilized,
schools would not be required to notify
households. Of course, this presupposes
that the application submitted by these
households contains a statement, as
required by the Privacy Act, to the effect
that social security numbers may be
utilized for vertification activity.

School Conferences: Three
commentors questioned the provision
which describes a school conference as
a method of verification. The
Department agrees that the language
contained in the interim rule at
§ 245.6a(b)(4) concerning school
conferences is confusing. The
Department has determined that these
conferences are not a method of
verification but rather a situation in
which verification activity may take
place. Therefore, the Department is
proposing in this rule that references to
school conferences as a method of
verification be eliminated. However, the
Department wishes to emphasize that it
views formal and informal discussion
between parents and representatives
from the School Food Authority as
practical methods to expedite the
verification process.

Special Milk Program: The
Department is proposing in this rule to
eliminate references to verification in
the Special Mlilk Program for Children
(Part 215]. The Department believes that
the potential for abuse in the Special
Milk Program does not justify the
administrative costs associated with a
verification system.

Summary ofProposed Changes This
proposed rule would implement several
changes in the verification procedures
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required by the interim rule. These
major changes are: (1] An alternative
method of verification which focuses on
those applications more likely to contain
errors. School Food Authorities selecting
this method must verify the eligibility of
the lesser of 1 percent or 1,000 of total
applications selected from the non-food
stamp applications on file as of October
15. In addition, the School Food
Authority must confirm the food stamp
recipient status of the lesser of one half
of 1 percent or 500"applications for food
stamp households which provide food
stamp case numbers in lieu of income
information. (2] An improved
application for free and reduced price
meals which requires applicants to
provide total household income
identified by source of income for each
household member. (3] Households
selected to provide verification
information shall receive written notice
of selection and adequate time for
response. (4) Verification activity shall
be completed by each School Food
Authority by November 15 of each
school year.

Commentors are requested to direct
their comments to those major proposed
changes as summarized above and other
conforming proposed changes as
discussed in the preamble. Commentors
are specifically requested not to'
comment on those provisions of the
interim rule not modified by this
proposed rule since the opportunity for
comment on provisions in the interim
rule was previously provided.
List of Subjects in 7 CFR Part 245

Food assistance programs, Grant
programs-social programs, National
school lunch program, School breakfast
program, Special milk program,
Reporting and recordkeeping
requirements.

PART 245-DETERMINATION OF
ELIGIBILITY FOR FREE AND
REDUCED PRICE MEALS AND FREE
MILK IN SCHOOLS

Accordingly, Part 245 is proposed to
be amended as follows:

1. In § 245.2, paragraphs (a-3) and (k)
are revised as follows:

§ 245.2 Definitions.
* * * * *

(a-3) "Documentation" means the
completion of the following information
on a free and reduced price application:
(1) Names of all household members; (2)
social security number of each adult
household member or an indication that
a household member does not possess
one; (3) household incomb received by
each household member, identified by

source of income (such as earnings,
wages, welfare, pensions, support
payments, unemployment compensation,
and social security] and total household
income; or in lieu of income information,
the Food Stamp Program case number
for those households currently receiving
food stamps; and (4] signature of an
adult member of the family.

(k) "Verification" means confirmation
of eligibility for free or reduced price
benefits under the National School
Lunch Program or School Breakfast
Program. At a minimum, verification
shall include confirmation of income
eligibility or current participation in the
Food Stamp Program. At State or local
discretion, verification may also include
confirmation of household size.

2. In § 245.5, paragraph (a)(1)(iii) is
revised; paragraphs (a)(1) (iv] through
(x) are redesignated as paragraphs (a)(1)
(v) through (xi]; and a new paragraph
(a)(1)(iv) is added. The revision and
addition read as follows:
§ 245.5 Public announcement of the
eligibility criteria.

(a) * * *

(1)* * *
(iii) An explanation that in order to be

considered eligible for free or reduced
price benefits, an application must
contain complete documentation of
eligibility information including names
of all household members, social
security numbers of all adult household
members or an indication that a
household member does not possess
one, total household income and the
amount and source of income received
by each household member, and the
signature of an adult household member,
(iv an explanation that households
currently receiving food stamps may
submit their Food Stamp Program case
number instead of income information;
* *r * . ,

3. In § 245.6:
a. Introductory paragraph (a], is

amended by revising the third sentence;
and by adding two sentences after the
fourth sentence;

b. Paragraph (a)(1) is amended by
adding the words "contacting a Food
Stamp Office to determine current
receipt of food stamps," between the
words "determine income," and"contacting the State." in the fifth
sentence;

c. Paragraph (a)(2] is amenlded by
removing the second sentence; and

d. Paragraph (d) is removed.
The revision and addition reads as

follows:

§ 245.6 Application for free and reduced
price meals and free milk.

(a] * * * The information requested In
the application with respect to the
current annual income of the family
shall be limited to the total household
income, the income received by each
member identified by source of income
(such as earnings, wages, welfare,
pensions, support payments,
unemployment compensation and social
security. * * * The application shall
require applicants to provide total
household income and the Income
received by each household member
identified by source of income. The
application shall enable households
receiving food stamps to provide their
Food Stamp Program case number in
lieu of income information.
* * * *

4. In § 245.6a:
a. Introductory paragraph (a) is

revised;
b. The first sentence of paragraph

(a](2 is revised;
c. Paragraph (a)(3) is revised; and
d. Paragraph (b) is amended by

removing the words "school
conferences" in the first sentence, and
by removing paragraph (b](4).

The revisions and addition read as
follows:

§ 245.6a Verification requirements.
(a) Verification Requirement. Unless

a written extension of time is obtained
from FNS, by November 15 of each
School Year, School Food Authorities
shall, at a minimum, select and verify
the eligibility of a sample of the
approved free and reduced price
applications on file as of October 15.
School Food Authorities shall satisfy the
verification requirement by using either
random sampling or focused sampling as
described below. Random sampling
consists of verifying the lesser of 3
percent or 3,000 applications which are
selected by the School Food Authority.
Focused sampling consists of selecting
and verifying (1) the lesser of 1 percent
or 1,000 of total applications selected
from non-food stamp households
claiming monthly income within $100 or
yearly income within $1,200 of the
income eligibility limit for free or
reduced price meals; and (2) the lesser
of one half of 1 percent (.5%) or 500
applications of food stamp households
that provided food stamp case numbers
in lieu of income information, School
Food Authorities may choose-to verify
up to 100 percent of all applications to
improve program integrity. Any State
may, with the written approval of FNS,
assume responsibility for complying
with the verification requirements of
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this Part withinany of its School Food
Authorities. When assuming such
responsibility, States may utilize
alternate approaches to verification
provided that the results achieved meet
the requirements of this Part.

(2) Households selected to provide
verification shall be provided written
notice that they have been selected for
verification and that they are required,
by such date as determined by the
School Food Authority, to submit the
requested verification information to
confirm eligibility for free or reduced
price benefits.

(3) Verification of the eligibility of
households who provide their Food
Stamp Program case number on the
application in lieu of income information
shall be accomplished either by
confirming with the local food stamp
office that the household is currently
receiving Food Stamp Program benefits
or by obtaining a copy of a current
"Notice of Eligibility" for Food Stamp
Program benefits from the household. If
it is determined that the household is
not currently receiving food stamp
benefits, the household shall be notified

that they shall resubmit a complete
application which includes income
information and documentation which
confirms household income. The School
Food Authority shall promptly verify
such applications to determine if the
household continues to be eligible for
benefits.

(Sec. 803. Pub. L 97-35, 95 StaL 521-535 (42
U.S.C. 1758))

Dated. March 2.1934.
Mary C. Jarratt,
Assislant Secrela y forFood and Consumer
Sersices.
[FR D&.e:4 E-13 3-9±m-&&&453=1
*nLHl4 CODE 3410-30-M
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DEPARTMENT OF EDUCATION

Office of Elementary and Secondary
Education

34 CFR Part 222

School Assistance for Local
Educational Agencies in Areas
Affected by Federal Activities and
Arrangements for Education of
Children Where Local Educational
Agencies Cannot Provide Suitable
Free Public Education

AGENCY: Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend those sections of the regulations
governing the establishment of local
contribution rates under the Impact Aid
Program. The rates are used by the
Secretary to compute assistance to
school districts in federally affected
areas.

The Secretary is proposing these
changes to clarify the regulations and,
thus, provide additional guidance to
school districts applying under Pub. L.
81-874 (the Act) for assistance for
maintenance and operations.
DATE: Comments must be received on or
before May 14,1984.
ADDRESS: Comments should be
addressed to Dr. David G. Phillips,
Division of Impact Aid,. U.S. Department
of Education, 400 Maryland Avenue,
SW., Room 2107, Washington, D.C.
20202-6272.
FOR FURTHER INFORMATION CONTACT:.
Dr. David G. Phillips. Telephone: (202)
245-1975.

SUPPLEMENTARY INFORMATION: Under
section 3 of Pub. L. 81-874, commonly
referred to as the Impact Aid Program,
the Secretary provides to certain local
educational agencies (LEAs) assistance
for maintenance and operations. LEAs
eligible to participate in the program are
those providing a free public education
to certain types of so-called federally
connected children; that is, children who
reside on Federal property; children
whose parents are employed on Feaeral
property; children residing on Federal
property with parents employed on
Federal property; and children whose
parents are on active duty in'the
uniformed services.

The proposed amendments to these
regulations would affect implementation
of section 3 of the Act. This section
describes the process by whichthe
Secretary determines payments to
eligible applicants.

Payments are based on the number
and type(s) of federally connected
children attending the schools of an
applicant LEA and on the applicant's
local contribution rate. Among other
provisions, section 3 requires the
Secretary to establish for each applicant
a local contribution rate and, in the case
of certain applicants, to determine
which LEAs in their respective States
are generally comparable to the
applicants.

Because of a number of inquiries
regarding the methods used by the
Secretary to select generally comparable
districts, the Secretary has reviewed the
current regulations for the program and
determined that the provisions
governing the methods should be
simplified and clarified.

The changes proposed by the
Secretary would permit the use of now
methods of determining local
contribution rates, in addition to rates
derived under the two methods known
as the "group rate" method and the
"individually selected comparable
district" method. Under the proposed
changes, each LEA and its respective
State educational agency (SEA) would
have the opportunity to recommend for
the Secretary's approval a rate to be
used in computing payments to' the LEA
under section 3 of the program.

The proposed regulations would
permit each applicant LEA-unless
otherwise precluded by the Act or the
regulations from doing so-to
recommend a rate, based on one of three
methods, to be used by the Secretary In
determining the LEA's payment:

" The rate guaranteed by the Act.
" A rate on which the Secretary

based the LEA's payment during any
one of the three years preceding the
year these amended regulations take
effect.

" A rate based on appropriate data
from generally comparable LEAs within
the State. The applicant LEA would
identify the generally comparable
LEAs-using information supplied by its
SEA-and would be permitted to
recommend this method provided there
were at least 10 LEAs (including the
applicant.itself, except in certain cases)
within the generally comparable group.
The regulations also would permit the
LEA flexibility in selecting the type or
types of LEAs it regards as generally
comparable. The following chart depicts
the methods described above.

I I I I

12950



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Proposed Rules

Spt."Tfn nP r.OnA. CfnIMRnUTTON3 RATE

State educational agency (SEA)
recommends rate quaranteed by
Act for all local educational or- LEA recorxends rate
agencies (LEAs).

LEA selects rate based on

one of three approaches:

- Rate guaranteed by Act

-- Previous rate (rate on which
LEA payment was based during
one of three preceding
fiscal years)

-- Comparable LEA rate

If LEA selects comparable LEA rate
approach, SEA calculates this rate as
follows:

VSEA groups all LEAS by grade span and legal class and LEA chooses one of the following options

Regardless of the method
recommended, no LEA would receive a
rate less than the rate guaranteed to the
applicant by the Act

The proposed regulations would also
continue the current practice of allowing
an SEA to recommend to the Secretary
that the local contribution rate for all
eligible LEAs in that State be the rate
guaranteed by the Act In that case the
Secretary would accept the
recommendation, and individual LEAs
within the State would not then
recommend another method for
establishing their respective rates.

The proposed regulations would also
clarify the requirements the Secretary
applies to any LEA that requests
additional assistance under section
3(d)(2](B) of the Act. The regulations
would specify, for example, that if the
applicant LEA recommends for its
regular payment a method based on
generally comparable LEAs in its State,
the Secretary uses those same LEAs in
determining any additional assistance to
the applicant. If an applicant

Option 31

recommends for its regular payment a
rate based on the rate guaranteed by the
Act or on a rate previously determined
for the LEA, the Secretary, for purposes
of determining any additional
assistance, would regard the applicant
LEA as being comparable to all LEAs in
its State.

The changes proposed in these
regulations would offer applicants a
simpler and more flexible approach to
the selection of comparable districts
than those methods in current use. The
proposed methods would reduce
significantly the administrative burden
for participating school districts that
formerly used the "individually selected
comparable district" method and would
require no additional effort on the part
of SEAs.

The Secretary believes that this new
approach to selecting generally
comparable LEAs is educationally
sound. The Secretary considers the
approach to be equitable because it is
based on objective factors that produce
a more uniform method for setting

Option 4

Group all LEAs by size
(above or below median
ADA) and by location
(inoide or outside SHSA)
within above groups

Calculate rate fox LEAs
in resulting groups

rates-among States as well as within
States. For these reasons the Secretary
regards this approach as preferable to
the current practice.

Except for the changes to provisions
governing the local contribution rate and
additional assistance under section
3(d(2][B), these proposed regulations
contain no other changes to the
regulations implementing Pub. L 81--874.

Executive Order 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291.

They are classified as non-major
because they do not meet the criteria for
major regulations established in the
order.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities. The
small entities affected by the regulations
are small LEAs. The regulations will not

Option 1

Calculate rate

for LEAs in
resulting groups

I
Option 21

Group all LEAS by size
(above or below median
average daily attendance
(ADA)) within above groups

Calculate rate for LEAs
in resulting groups

Group all LEAS by location
(inside or outcide
standard metropolitan
statistical area (SKSA))
within above groups

Calculate rate for LEAS
in resulting groups

12951
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have a significant economic impact on a
substantial number of small LEAs
because they permit three types of
methods to be used in determining an
LEA's local contribution rate, including
a rate on which the Secretary based the
LEA's payment during any one of the
three years preceding the year these
regulations take effect.
Invitation to Comment

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations.
Written comments and
recommendations may be sent to the
address given at the beginning of this
document. All comments submitted on
or before (the 45th day after publication
of this document) will be considered
before the Secretary issues final
regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in Room
2107, 400 Maryland Avenue SW.,
Washington, D.C., between the hours of
8:30 a.m. and 4'00 p.m., Monday through
Friday of each week except Federal
holidays. I
Paperwork Reduction Act

The information collection
requirements in these proposed
regulations will be submitted to the
Office of Management and Budget for
review under the Paperwork Reduction
Act of 1980.

Comments concerning information
collection requirements only should be
addressed to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 3208,
17th and Pennsylvania Avenue NW.,
Washington, D.C. 20503. Attention: Desk
Officer for the U.S. Department of
Education.

All other comments regarding these
proposed regulations should be sent to
the Department of Education at the
address given at the beginning of this
preamble. 

/

To assist the Department in complying
with the specific requirements of
Executive Order 12291 and the
Paperwork Reduction Act and their
overall requirements of reducing
regulatory burden, public comment is
especially invited on whether there may
be further opportunities to reduce any
regulatory burden found in these
proposed regulations.
List of Subjects in'34 CFR Part 222

Education, Education of the
handicapped, Elementary and
secondary education, Federally affected-

areas, Grant programs-education,
Public housing.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these proposed regulations.
(Catalog of Federal Domestic Assistance No.
84.041, School Assistance in Federally
Affected Areas-Maintenance and
Operations)

Dated: March 27,1984.
T. H. Bell,
Secretary of Education.

The Secretary proposes to amend Part
222 of Title 34 of the code of Federal
Regulations as follows:

PART 222-ASSISTANCE FOR LOCAL
EDUCATIONAL AGENCIES IN AREAS
AFFECTED BY FEDERAL ACTIVITIES
AND ARRANGEMENTS FOR
EDUCATION OF CHILDREN WHERE
LOCAL EDUCATIONAL AGENCIES
'CANNOT PROVIDE SUITABLE FREE
PUBLIC EDUCATION

1. The table of contents for Subpart D
of Part 222 is revised to read as follows:
Subpart D-Generally Comparable Local
Educational Agencles; Local Contribution
Rates

Sec.
222.30 Determination of local contributionrates: general.
222.31 Recommendation of local

contribution rate.
222;32 Local contribution rate guaranteed

by the Act.
222.33 Local contribution rate based on

generally comparable LEAs.
222.34 Selection of generally comparable

LEAs.
222.35 Computation of local contribution

rates.
222.36 Determination of additional

assistance.
2. Subpart D of Part 222 is revised to

read as follows:

Subpart D-Generally Comparable
Local Educational Agencies; Local
Contribution Rates.

§ 222.30 Determination of local
contribution rates: general.

(a) Before computing the amount to be
paid to an applicant local educational
agency (LEA) under section 3 of the
Impact Aid Program, the Secretary-
after consultation with the LEA and its
State educational agency (SEA)-
determines the LEA's local contribution
rate.

(b) The provisions in § § 222.30
through 222.36 describe the methods that
may be recommended by SEAs and
LEAs to be used the Secretary in the

determination of local contribution
rates.

(c) Except as specified in § 222,31(c),
the provisions in § § 222.30 through
222.36 apply to all applicant LEAs
except those located in-

(1) Puerto Rico;
(2) Wake Island;
(3) Guam;
(4) American Samoa;
(5) The Northern Mariana Islands;
(6) The Virgin Islands;
(7) Any State in which a substantial

portion of the land is in unorganized
territory; and

(8) Any State in which there is only
one LEA.
(20 U.S.C. 238(d)(3))

§ 222.31 Recommendation of local
contribution rate.

(a) An SEA may recommend to the
Secretary that all the applicants in the
State receive the local contribution rate
guaranteed by the Act. If the SEA makes
this recommendation-

(1) The Secretary accepts the
recommendation if it meets the
requirements of the Act and this Part
222; and

(2) No LEA in the State may exercise
the options in paragraph (b) of this
section.

(b) Except as provided in paragraph
(a) of this section, an LEA may
recommend to the Secretary one of the
following types of local contribution
rates on which the Secretary would base
the LEA's payment:

(1)(i) The LEA may recommend the
local contribution rate guaranteed by
the Act.

(ii) The provisions governing this rate
are in § 222.32.

(2)(i) The LEA may recommend the
local contribution rate on which the
Secretary based the LEA's payment
during any one of the three fiscal years
preceding the fiscal year in which this
section takes effect.

(ii) However, if durihg the fiscal year
selected, the LEA received assistance
under section 3(d)(2)(B) of the Act in
addition to regular assistance under
section 3, the LEA may recommend only
the rate used for determining its regular
assistance under section 3 for the year
selected.

(3)(i) The LEA may recommend a local
contribution rate based on appropriate
data from generally comparable LEAs
within the State.

(ii) The provisions governing this rate
rate are in § § 222.33 through 222,35.

(c) In the case of a jurisdiction listed
or identified in § 222.30(c), the Secretary
establishes as the local contribution rate

Feea/eitr/Vl 9 o 3/FrdyMrh3 94/Pooe ue
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the rate guaranteed by the Act, as
described in § 222.32(b).
(20 U.S.C. 238(d)(3]]

§ 222.32 Local contribution rate
guaranteed by the Act.

(a) If an LEA recommends to the
Secretary as its local contribution rate
the rate guaranteed by the Act, the
Secretary accepts the recommendation
if it meets the requirements of the Act
and this Part 222.

(b) Thelocal contribution rate
guaranteed by the Act is the greater of-

(1) Fifty percent of the average per
pupil expenditure in the LEA's State
during the second fiscal year preceding
the fiscal year for which the
computation is made; or

(2)(1] Fifty percent of the average per
pupil expenditure in all of the 50 States
and the District of Columbia during the
second fiscal year preceding the fiscal
year for which the computation is made.

(ii) However, the Secretary does not
approve a local contribution rate that
exceeds-100% of the average per pupil
expenditure in the State in which the
LEA is located.

(20 U.S.C. 238(d](3)[B

§ 222.23 Local contribution rate based on
generally comparable LEAs.

(a) If an LEA recommends to the
Secretary as its local contribution rate a
rate based on appropriate data from
generally comparable LEAs within its
State, the Secretary accepts the
recommendation if it meets the
requirements of the Act and this Part
222.

(b)(1) The SEA for that State shall-
(i) Group all of the LEAs within the

State according to each of the factors in
§ 222.34; and

(ii) Compute the local contribution
rate for each group according to the
provisions of § 222.35.

(2) In grouping LEAs under any factor
or factors for purposes of establishing
generally comparable LEAs, the SEA
may not identify any group that contains
fewer than 10 LEAs.

(c) In preparing its recommended rate,
the LEA shall use the following steps:

(1) Step 1. The LEA shall select the
factor or factors in § 222.34 the LEA
wishes to use as the basis for general
comparability.

(2) Step 2. (i) Using State-supplied
data, the LEA shall identify within the
State the entire group of LEAs that
match the selected factor or factors.

(ii) Except as provided in paragraph
(c)(2)(iii) of this section, the minimum
number specified in paragraph (b) of this
section shall include the applicant LEA.

(iii) The following may not be
included in any group of generally
comparable LEAs:

(A) Any LEA having-in the second
fiscal year preceding the fiscal year for
which the local contribution rate is
computed for the applicant LEA-Z
percent or more of its average daily
attendance constituted by children
identified under section 3(a) of the Act.

(B) Any LEA having-in the second
fiscal year preceding the fiscal year for
which the local contribution rate is
computed for the applicant LEA-0
percent or more of its average daily
attendance constituted by children
identified under section 3(b) of the Act.
or under both sections 3(a) and 3(b) of
the Act.

(3) Step 3. (1) Using State-supplied
data for the group of LEAs identified
under Step 2, the LEA shall rzcomnmend
to the Secretary its local ccntribution
rate, which the SEA has comp~ated
according to the provisions of § 222.35.

(ii) In making this computation, the
LEA or SEA may not include data for
any LEA identified under paragraph
(c)(2)(iii) of this section.

(d) An LEA identified under
paragraph (c)(2)(iii) of this section is
entitled to-

(1) Apply for assistance under the
program; and

(2) Recommend as its local
contribution rate any type of rate
described in § 222.31 for which the LEA
is eligible.
(20 U.S.C. 238[d)(3)(A))

§ 222.34 Select/on of generally
comparable LA.

In selecting generally comparable
LEAs within its States, an LEA-

(a) Shall use the following factors:
(1) The LEA's grade span in the

current year.
(2) The LEA's legal classification

within the State in the current year, if
the Secretary regards this classification
as sufficiently different from grade span
within the State; and

(b) May also use either or both of the
following factors:

(1)(i) The LEA's size in the current
year, as determined by placement above
or below the median average daily
attendance (ADA) for the LEAs grade
span within the State.

(ii) The Secretary considers an ADA
that is equal to the median as being
below the median.

(2) The LEA's location in the current
year, as determined by placement inside
or outside a standard metropolitan
statistical area as defined by the U.S.
Bureau of the Census.

Example. An LEA applies for assistance
under section 3 of the Impact Aid program

and wishes to recommend to the Secretary a
local contribution rate based on gnerally
comparable LEAs within its State.

Characteistics of Applicant LEA
The grade span of the applicant LEA is

kindergarten through grade 8 (K-a1. In the
applicant's State. legal classification of LEAs
Is based on grade span.

The average daily attendance (ADAI of the
applicant LEA is above the median ADA of
LEAs serving only K-8 in the State.

The applicant LEA is located outside a
standard metropolitan statistical area
(SMSA).
Characteristica of Offier LEAS Serving Same
Grade Span

The SEA of the applicant's State groups all
LEAs in its State according to the factors in
§222.34.

The SEA Identifies the following groups:.
One hundred LEAs serve only K-8. One of

these LEAs has 20 percent of its ADA
comprised of children identified under
section 3(a) of the Act and, therefore. may not
be used by the applicant LEA in any
determination of general comparability.

One of the remaining S9 LEAs in the group,
the SEA has identified a group of 43 LEAs
having an ADA above the median ADA for
the group of "2. one LEA having an ADA at
the median, and a group of 49 LEAs having an
ADA below the _median ADA; thus, according
to § 222.3b][1] (ii). 50 LEAs are considered to
have an ADA below the median ADA.

Of the 93 LEAs In the group, the SEA has
Identified a group of 63 LEAs as being inside
an SMSA and a group of 36 LEAs as being
outside an SMSA.

Among the group of 49 LEAs having an
ADA above the median, the SEA haz
Identified a group of 38 LEAs as being inside
an SMSA and a group of 13 LEAs as being
outside an SMSA.

Among the gzoup of 50 LEAs having an
ADA below the median, the SEA has
Identified a group of 27 LEAs as being inside
an SMSA and 23 LEAs as being outside an
SMSA.

On the basis of § 222.35 the SEA computes
the Icral contribution rate for each group of
generally comparable LEAs that the SEA has
Identified.

Selectdon of Generally Comparable LEAS
The applicant LEA selects the group of

generally comparable LEAs on which it
wishes to base its recommended local
contribution rate.

Under the requirements of § 222.34. the
applicant LEA must begin with the group that
includes all LEAs in its grade'span and legal
classification. In this case grade span and
legal classification happen to be the same.
Thus, the group would include 100 LEAs.
However. the applicant LEA must exclude
from the group the one LEA that has 20
percent of its ADA comprised of children
identified under section 3(a) of the Act. This
reduces the group to 99 LEAs.

The applicant LEA then has several
options:

Option 1: The LEA may seect as its group
of generally comparable LEAs on which to
base its recommended local contribution rate
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the group of 99 LEAs serving K-8. The LEA
then recommends-to the Secretary as its local
contribution rate the rate computed for this
group by the SEA.

Option 2: Instead of selecting the group of
99, the LEA may select as its generally
comparable group only those LEAs within the
99 that have an ADA above the median ADA
for the 99; that is, the group of 49. The LEA
then recommends to the Secretary as its local
contribution rate the rate computed for this
group by the SEA.

Option 3: Instead of selecting either of the
groups described in Options 1 and 2, the LEA
may select as its generally comparable group
only those LEAs within the 99 that are
outside an SMSA; that-is, the group of 36. The
LEA then recommends to the Secretary as its
local contribution rate the rate computed for
this group by the SEA.

Option 4: Instead of selecting any of the
groups described in Options 1, 2, and 3, the
LEA may select as its generally comparable
group only those LEAs that both have an
ADA above the median ADA for the 99 and
are outside an SMSA; that is, the group of 13.
The LEA then recommends to the Secretary
as its local contribution rate the rate
computed for this group by the SEA.

However, as provided in § 222.339(b)(2), if
the SEA were to have identified fewer than
10 LEAs under any factor or combination of
factors, the SEA would not have established
a group for this factor or combination of
factors, and the LEA would be precluded
from using this factor or combination of
factors in recommending its local
contribution rate to the Secretary.
(20 U.S.C. 238(d)(3)(A))

§ 222.35 Computation of local contribution
rates.

Except as otherwise specified in the
Act, if an LEA wishes to recommend to
the Secretary a local contribution rate
based on generally comparable LEAs
within its State, the LEA selects the
group of generallyscomparable LEAs,
and the SEA, subject to the Secretary's
review and approval, computes the
LEA's local contribution rate as follows:

(a)(1) The SEA shall compile the
aggregate current expenditures of the
comparable LEAs during the second
fiscal year preceding the fiscal year for
which the computation is made.

(2) For purposes of this section, the
SEA shall consider only those aggregate
current expenditures made by the
comparable LEAs from revenues derived
from local sources.

(b) The SEA shall compile the
aggregate number of children in ADA to
whom the generally comparable LEAs
provided free public education during
the second fiscal year preceding the
fiscal year for which the computation is
made.

(c) The SEA shall divide-
(1) The aggregate current expenditures

determined under paragraph (a) of this
section; by

(2) The aggregate number of children
determined under paragraph (b) of this
section.

(d) If a rate computed under this
section is lower than the rate
guaranteed by the Act, the Secretary

bases the LEA's payment on the
guaranteed rate.
(20 U.S.C. 238(d)(3)(A))

§ 222.36 Determination of additional
assistance.

(a) The provisions of this section
govern an LEA that applies to the
Secretary for assistance under section
3(d)(2)(B) of the Act, in addition to apply
for a regular payment under section 3.

(b) If the LEA is applying for a regular
payment under section 3 based on a
local contribution rate guaranteed by
the Act or a rate previously determined
for the LEA under § 222.31(a)(2), the
Secretary-

(1) In determining the amount of
additional assistance, considers the LEA
comparable to all LEAs in its State; and

(2) Establishes a rate of the additional
assistance.

(c) If the LEA, in applying for a regular
payment under section 3, recommends
to the Secretary a local contribution rate
based on generally comparable LEAs In
its State, the Secretary-

(1) In determining the amount of the
additional assistance, considers as
comparable LEAs the same LEAs that
the applicant identifies as comparable In
its application for a regular payment
under section 3; and

(2) Establishes a rate for additional
assistance.
(20 U.S.C. 238(d)(2)(B))
[FR Doc 844= Filed 3--29-.: 845 ml
BILLING CODE 4000-01-M
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DEPARTMENT OF COMMERCE

48 CFR Ch. 13

Aquisition Regulations; Establishment
of Chapter

AGENCY: Department of Commerce.
ACTION: Final rule.

SUMMARY: The Department of
Commerce (DOC) issues this rule to be
known as the Commerce Acquisition
Regulation (CAR). This rule is
established as Chapter 13 of Title 48 of
the Code of Federal Regulations. The
purpose of the CAR is to implement and
supplement the Federal Acquisition
Regulation (FAR) which has been
separately promulgated by the General
Services Administration; Department of
Defense, and National Aeronautics and
Space Administration as Chapter I of
Title 48 of the Code of Federal
Regulations. The FAR was published in
the September 19, 1983 issue of the
Federal Register. The FAR is
promulgated as the uniform, simplified
acquisition regulation called for by
Executive Order 12352, Federal
Procurement Reforms.

The FAR will supersede the Defense
Acquisition Regulation, the Federal
Procurement Regulations, and the
National Aeronautics and Spdce
Administration Procurement Regulation.
Civilian agency implementations of the
Federal Procurement Regulations will
become obsolete as a result of the
promulgation of the FAR. For this
reason, the Department of Commerce
Procurement Regulations (DOCPR),
codified as Chapter 13 of Title 41 of the
Code of Federal Regulations, and all
related implementation and
supplementation thereof is superseded
by this final rule.

The intended effect of the FAR is to
simplify the Federal procurement
process by adopting a uniform
regulation for all agencies. The uniform
regulation will elirhinate the confusion
caused contractors by differing policies
among the various Federal agencies. The
intended effect of the CAR is to
implement the FAR where required and
to supplement the FAR in areas where
there is no FAR coverage of Commerce
unique policy.

EFFECTIVE DATE: April 1, 1984.
FOR FURTHER INFORMATION CONTACT:
John Dammeyer, Office of Procurement
Management, U.S. Department of
Commerce, 14th & Constitution Ave.,
NW., Washington, D.C. 20230,
Telephone: (202) 377-4248
SUPPLEMENTARY INFORMATION: The
Notice of Proposed Rulemaking was

published on Page 6508 of the Federal
Register on February 22, 1984 and
invited comments by March 23, 1984.

Executive Order 12291
This rule is exempt from the

provisions of Executive Order 12291.
The application of this exemption to this
rule has been agreed to by the Office of
Management and Budget.

Regulatory Flexibility Act

DOC certifies that this rule will not
have a significant economic impact on a
substantial number of small entities and,
therefore, no regulatory flexibility
analysis has been prepared.

Paperwork Reduction Act
This rule does not impose information

collection and recordkeeping
requirements on the public beyond those
requirements established by the FAR.
This rule was reviewed by the Office of
Management and Budget (OMB) in
accordance with section 3504(h) of the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501, et seq.

National Environmental Policy Act
DOC has concluded that promulgation

of this rule would not represent a major
Federal action having significant impact
on the human environment under the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 432 et seq.
1976) and the regulations (40 CFR Parts
1500-1508) and therefore does not
require an environmental impact
statement or an environmental
assessment pursuant to NEPA.

List of Subjects in 48 CFR Chapter 13
Government procurement, Commerce

acquisition regulations.

For the reasons set forth in the
preamble, Title 48 of the Code of Federal
Regulations is amended as set forth
below.

Issued in Washington, D.C., March 27,1984.
Hugh L. Brennan,
Director, Office of Procurement andFederao
Assistance.

Title 48 of the CFR is amended by
establishing Chapter 13 to read as
follows:

Chapter 13-Department of Commerce

SUBCHAPTER A-GENERAL
Part
1301-General
1302-Definitions of words and terms
1303-Improper business practices and

personal conflicts of interest
1305-Publicizing contract actions

SUBCHAPTER B-ACQUISITION PLANNING
1307-Acquisition plan~iing

Sec.
1308--Required sources of supplies and

services
1309-Contractor qualifications

SUBCHAPTER C-CONTRACTING
METHODS AND CONTRACT TYPES
1313--Small purchase and other simplified

purchase procedures
1314-Formal advertising
1315-Contracting by negotiation
1316--Types of contracts
1317-Special contracting methods
SUBCHAPTER D-SOCIOECONOMIC
PROGRAMS
1319-Small business and small

disadvantaged business concerns
1322-Application of labor laws to

government acquisitions
1324-Protection of privacy and freedom of

information
1325--Foreign acquisition

SUBCHAPTER E-GENERAL
CONTRACTING REQUIREMENTS
1331-Contract cost principles and

procedures
1332-Contract financing
1333-Disputes and appeals

SUBCHAPTER F-SPECIAL CATEGORIES
OF CONTRACTING
1334-Major system acquisition
1336--Construction and architect-engineer

contracts
1337-Service contracting

SUBCHAPTER G-CONTRACT
MANAGEMENT

1342-Contract administration
1345--Government property

SUBCHAPTER H-CLAUSES AND FORMS
1352-Solicitation provisions and contract

clauses
1353-Forms

SUBCHAPTER A-GENERAL

PART 1301-GENERAL
Subpart 1301.1-Purpose, Authority,
Issuance

Sec..
1301.100 Scope of subpart.
1301.101 Purpose.
'1301.102 Authority.
1301.103 Applicability.
1301.104 Issuance.
1301.104-1 Publication and code

arrangement.
1301,104-2 Arrangement of regulations.
1301.104-3 Copies,

Subpart 1301.2-Admlnistration
1301.201-1 The two FAR councils.

Subpart 1301.3-Agency Acquisition
Regulations
1301.301 Policy.
1301.303 Codification and public

participation.

Subpart 1301.4-DevIatlons
1301.402 Policy.
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Subpart 1301.5-Agency and Public
Participation.
Sec.

1301.501 Solicitation of agency and public
views.

Subpart 1301.6-Contracting Authority and
Responsibilities
1301.601 General.
1301.601-70 Responsibilities of Heads of

Contract.ng Activities.
1301.601-71 Responsibilities of the Office of

Procurement and Federal Assistance.
1301.603 Selection, appointment, and

'termination of appointment
1301.603-70 Ratification of unauthorized

contract awards.
1301.603-71 Responsibility of other

Government personnel.
Authority- Federal Property and

Administrative Services Act of 1949, as
amended (40 U.S.C. 486 Cc)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.

Subpart 1301.1-Purpose, Authority,
Issuance

1301.100 Scope of subpart.
This subpart states the relationship of

the Commerce Acquisition Regulation
(CAR) to the Federal Acquisition
Regulation (FAR). This subpart also
explains the purpose, authority and
issuance of the CAR.

,1301.101 Purpose.
(a) Chapter 13 of Title 48 of the Code

of Federal Regulations shall be known
as the Commerce Acquisition Regulation
(CAR).

(b) The purpose of the CAR is to
implement and supplement the FAR
within the Department of Commerce.
Since the CAR is intended to
supplement and implement the FAR
without paraphrasing or duplicating
FAR language, the CAP should be read
in relation to the FAR.

1301.102 Authority.
The CAR is prescribed by the

Department Procurement Executive
pursuant to a delegation initiating from
the Secretary of Commerce in
accordance with the Federal Property
and Administrative Services Act of 1949,
as amended, and other applicable law
and regulation.

1301.103 Applicability.
The FAR and CAR apply to all

acquisitions within the Department of
Commerce.

1301.104 Issuance.

1301.104-1. Publication and code
arrangement

(a) The CAR is published in (1) daily
issues of the Federal Register, (2)
cumulative form in the Code of Federal

Regulations (CFR), and (3) a separate
loose-leaf edition.

(b) The CAR is issued as Chapter 13 of
Title 48 of the CFR.

1301.104-2 Arrangement of regulations.

(a) General. The CAR is divided into
the same parts, subparts, sections,
subsections and paragraphs as the FAR.
When FAR coverage is adequate by
itself, there will be no corraponding
CAR coverage.

(b) Numbering. Where the CAR
implements the FAR, the CAR part,
subpart. section or further subdivision
will be numbered the same as the
co&responding FAR part, subpart.
section, or further subdivision except
that the CAR implementation will be
preceded by a 13 or 130 so that there are
four numbers to the left of the first
decimal. Where the CAR supplements
the FAR, supplementing material %ill be
assigned the number 70 and above. The
placement of the sequence of 70
numbers in relation to the decimal point
will depend on what division of the FAR
is supplemented.

(c] References end citations. (2) This
regulation may be referred to as the
Commerce Acquisition Regulation
(CAR).

(3) References to FAR materials will
include FAR and the identifying number.
for example, FAR 1.402. Reference to
CAR materials will consist of the
identifying number, for example
1301.402.

1301.104-3 Copies.

(a) Copies of the CAR in Federal
Register or CFR form may be purchased
from the Superintendent of Documents,
Government Printing Office (GPO),
Washington, D.C. 20402. Requests
should reference the CAR as Chapter 13
of Title 48 of the Code of Federal
Regulations.

(b) Loose-leaf copies of the CAR are
distributed within the Department by
the Office of Procurement Management.
Office of Procurement and Federal
Assistance.

Subpart 1301.2-Administration

1301.201-1 The two FAR councils.

(b) The Department representative to
the Civilian Agency Acquisition Council
will be a staff member of the Office of
Procurement and Federal Assistance
who will be appointed for that purpose
by the Procurement Executive. The
Office of Procurement and Federal
Assistance (OPFA) will be responsible
for coordinating and advocating
Department proposed revisions to the
FAR.

Subpart 1301.3-Agency Acquisition
Subpart 1301.3-Agency Acquisition
Regulations

1301301 Policy.

(a) The Procurement Executive will
issue Department acquisition policy and
procedure in the CAR when necessary
to implement or supplement the FAR.

(b) The Office of Procurement and
Federal Assistance may issue internal
Department guidance in the form of
Procurement Letters, policy manuals, or
model operating procedures.

(c) Heads of Contracting Activities
may issue internal operating procedures
for their contracting activities. These
internal operating procedures may
include routine office procedures,
procedures which implement jolicy
prescribed by the Office of Procurement
and Federal Assistance, and the
dissemination of guidance or
information to program officials who
may be affected by the policy. Heads of
Contracting Activities shall not
prescribe policy and shall not issue any
procedures which appear to be in
conflict with policy issued by the Office
of Procurement and Federal Assistance.

1301.303 Codification and public
participation.

(a) The CAR is published as Chapter
13 of Title 48 of the Code of Federal
Regulations.

(b) Public participation procedure is
described in 1301.5.

Subpart 1301.4-Deviations

1301.402 Policy.

Requests for authority to deviate from
the provisions of the FAR or the CAR
shall be submitted to the Office of
Procurement and Federal Assistance as
soon as the need to deviate is known.
Requests shall be in writing and
reasonably describe the deviation
desired, the reason for the deviation,
and the time by which a decision is
needed. When timing is crucial, the
written request should be preceded by a
telephone request to the Office of
Procurement and Federal Assistance.
Requests for both individual deviations
and class deviations shall be considered
and decided upon by the Procurement
Executive. When requests are received
for class deviations from FAR
provisions, the Procurement Executive
shall consult with the chairperson of the
Civilian Agency Acquisition Council.
(see FAR 1.404). Individuals responsible
for unauthorized deviations may be
considered for disciplinary action as
described in the Department
Administrative Order on Discipline
(DAO 202-751].
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Subpart 1301.5-Agency and Public
Participation

1301.501 Solicitation of agency and public
views.

The initial CAR was published with a
notice of proposed rulemaking inviting
public comments, review and analysis o
comments received, and publication of z
final rule. The final rule included a
discussion of the public comments
received and described any changes
made as a result of the comments. A
future issuance under this title may or
may not require publication for public
participation, depending on whether the
issuance is a significant revision of the
FAR which .alters the substantive
meaning of any coverage in the FAR
having a substantive impact on the
public. Each future issuance will be
considered on a case-by-case basis. If a
future issuance is determined by the
Procurement Executive to be a
significant revision of the FAR, that
issuance shall be published for public
participation. Any issuance under this
title shall be done by or with the
concurrence of the Office of
Procurement and Federal Assistance.

Subpart 13016-Contracting Authority
and Responsibilities

1301.601 General.
Contracting authority vests with the

Secretary of Commerce. The Secretary
has delegated this authority to the
Assistant Secretary for Administration
who has delegated this authority, with
the right to redelegate, to the
Procurement Executive, as prescribed in
the Department Administrative Order or
Procurement Authority (DAO 208-2).

1301.601-70 Responsibilities of heads of
contracting activities.

Heads of Contracting Activities shall
be responsible for directing and
maintaining efficient contract operations
within their contracting activities.
Adequate controls shall be established
to assure compliance with applicable
laws, regulations, and policy guidance
from the Office of Procurement and
Federal Assistance. Heads of
Contracting Activities shall provide the
necessary coordination and cooperation
required for periodic oversight reviews
conducted by the Office of Procurement
and Federal Assistance.

1301.601-71 Responsibilities of the Office
of Procurement and Federal Assistance.

The Office of Procurement and
Federal Assistance shall establish
Department-wide policy for contracting
activities. Also, the Office of
Procurement and Federal Assistance
shall conduct periodic oversight reviews

of Department contracting activities to
assure that Department contracting
activities are operating efficiently and in
accordance with the provisions of the
FAR, the CAR, and OPFA policy.
1301.603 Selection, appointment, and

f termination of appointment
I The Department's systems for

selection, appointment and termination
of appointment of contracting officers is
contained in the Contracting Officer
Certification/Warrant Program.

1301.603-70 Ratification of unauthorized
contract awards.

(a) The Department is not bound by
any formal or informal type of
agreement or contractual commitment
which is made by persons who are not
delegated contracting authority. When
these unauthorized acts are discovered
they shall be immediately reported to
the Head of the Contracting Activity
concerned. The Head of the Contracting
Activity shall:

(1) Immediately inform any person
who is performing work as a result of an
unauthorized commitment that the work
is being performed at that person's risk;

(2) Inform the person who made the
unauthorized commitment of the
seriousness of the act and the possible
consequences;

(3) Ensure receipt of documentdtion
detailing the actions taken and the
reasons for those actions; and

(4) Decide whether ratification of the
unauthorized act is proper, and take
appropriate action.

1301.603-71 Responsibility of other
Government personnel.

- The responsibility of other
Government personnel is generally
described in the Department's
procurement requisitioning guides and
the Department Administrative Order on
the Procurement Planning System (DAO
208-15). These documents are designed
for internal Department use.

PART 1302-DEFINITIONS OF WORDS
AND TERMS

Subpart 1302.1-Definitions

1302.1-1 Definitions.
Acquisition Executive The

Acquisition Executive, as defined in
0MB Circular A-109, means the
Assistant Secretary for Administration.
The Acquisition Executive monitors the
development of m-ajor systems and
reviews their progress through the major
systems acquisition process.

Department When used in the CAlR,
Department means the Department of
Commerce.

Head of the Agency means the
Secretary of Commerce and those
designees which have been delegated
the authority to act for the Secretary of
Commerce in specifically delegated
areas. The head of the agency for
procurement matters is the Assistant
Secretary for Administration. This
authority for procurement matters has
been further delegated to the
Procurement Executive pursuant to the
Department Administrative Order on
Procurement Authority (DA) 208-2).
Where the term "Agency head or
designee" is used, that term shall mean
the Procurement Executive unless
otherwise indicated in the CAR.

Head of the Contracting Activity
means the official who has overall
responsibility for managing the
contracting activity, as more fully
described in the Department
Administrative Order on Procurement
Authority (DAO 208-2).

Head of the contracting office means
the official who heads the office that
awards and administers contracts, as
more fully described in the Department
Administrative Order on Procurement
Authority (DAO 208-2).

Procurement Executive means the
official delegated broad procurement
authority under the Department
Administrative Order ,on Procurement
Auth Jiity (DAO 208-2), Duties of the
Procurement Executive include the
following:

(a) Prescribe and publish Department
procurement policies, regulations and
procedures;

(b) Enter into, make determinations
and decisions and take other actions,
consistent with appropriate policies,
regulations and procedures with respect
to purchases, contracts, leases, sales,
agreements and other transactions,
except those required by law or
regulation to be made by other
authority;

(c) Designate contracting officers and
representatives thereof;

(d) Establish clear lines of contracting
authority;

(e) Exercise priorities authority
concerning the internal procurement
needs of the Department, In accordance
with the provisions of the Defense
Production Act of 1950 (50 U.S.C. App.
2071, et seq.), Department of Defense
Delegation of Priorities Authority, dated
October 21,1958, and applicable policies
and regulations;

(f) Evaluate and monitor the
Department's procurement system
performance;

(g) Manage and enhance career
development of the procurement work
force;

1 I = ,
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(h) Examine, in coordination with the
OFPP, the procurement system to
determine specific areas where
tovernment-wide performance
standards should be established and
applied and participate in the
development of Government-wide
procurement policies, regulations and
standards;

(1) Determine areas for Department
unique standards and develop unique
Department-wide standards;

6) Be the advocate for competition;
and

(k) Certify to the Department head
that the procurement system meets
approved standards.
(Federal Property and Administrative
Services Act of 1949. as amended (40 U.S.C.
486(c)), as delegated by the Secretary of
Commerce in Department Organization Order
10-5 and Department Administrative Order
208-2)

PART 1303-IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 1303.1-Safeguards

Sec.
1303.101-3 Agency regulations.

Subpart 1303.2-Contractor Gratuities to
Government Personnel
1303.203 Reporting procedures.

Subpart 1303.3-Reports of Identical Bids
and Suspected Antitrust Violations
1303.302-70 Reporting requirements.

Subpart 1303.4-Contingent Fees
1303.409 Misrepresentations or Violations of

the Covenant Against Contingent Fees.

Subpart 1303.5-Other Improper Business
Practices
1303.502 Subcontractor kickbacks.

Authority: Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administratiie Order 208-2.

Subpart 1303.1-Safeguards

1303.101-3 Agency regulations.
The agency rules implementing

,Executive Order 11222 are contained in
the Department Administrative Order on
Employee Responsibilities and Conduct
(DAO 202-735).

Subpart 1303.2-Contractor Gratuities
to Government Personnel

1303.203 Reporting procedures.
Suspected violations of the Gratuities

clause shall be reported to the head of
the contracting office in writing detailing
the circumstances. The head of the
contracting office will evaluate the

report and if the allegations appear to
support a violation the matter will be
referred to the Office of Inspector
General in accordance with the
Department Administrative Order on
Inspector General Investigations (DAO
207-10).

Subpart 1303.3-Reports of Identical
Bids and Suspected Antitrust
Violations

1303.302-70 Reporting requirements.

(a) Executive Order 12430 revoked the
requirement of Executive Order 10936 to
submit a report to the Attorney General
on identical bids.

(b) Suspected anti-competitive
practices and antitrust law violations as
described in FAR 3.301 and FAR 3.303
shall be reported to the general counsel
through the Head of the Contracting
Activity. A copy of the report shall be
sent to the Procurement Executive
concurrently with the submission to the
general counsel.

Subpart 1303.4-Contingent Fees

1303.409 Misrepresentations or
Violations of the Covenant Ag3inst
Contingent Fees.

Suspected violations of the Covenant
Against Contingent Fees shall be
reported to the Office of Inspector
General in accordance with the
Department Administrative Order on
Inspector General Investigations (DAO
207-10).
Subpart 1303.5-Other Improper

Business Practices

1303.502 Subcontractor kickbacks.
Suspected violations of the Anti-

Kickback Act shall be reported to the
Office of Inspector General in
accordance with the Department
Administrative Order on Inspector
General Investigations (DAO 207-10).

PART 1305-PUBLICIZING CONTRACT
ACTIONS

Subpart 1305.5--Paid Advertisements

1305.502 Authority.

The authority to approve the
publication of paid advertisements in
newspapers for recruitment of personnel
was delegated to personnel managers
pursuant to the Department
Administrative Order on Recruitment,
Selection and Placement (DAO 202-
330). The authority to approve the
publication of paid advertisements in
newspapers for other thafi recruitment
of personnel is delegated to the heads of
contracting offices.

(Federal Property and Administrative
Services Act of 1949. as amended (40 U.S.C.
486(c)). as delegated by the Secretary of
Commerce In Department Organization Order
10-5 and Department Administrative Order
2ze-2)

SUBCHAPTER B-ACQUISITION PLANNING

PART 1307-ACQUISITION PLANNING

Subpart 1307.1-AcquIsIton Plans

1307.103 Agency-head responsibilities.

'Subpart 1307.3--Contractor Versus
Government Performance
1307.307 Appeals.

Subpart 1307.4-Equipment Lease or
Purchase
1307.401 Acquisition considerations.

Authority: Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C 46(c)). as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 203-2.

Subpart 1307.1-Acquisition Plans

1307.103 Agency-head responsibilities-

The Department's procedures for
acquisition planning are contained in
the Department Administrative Order on
the Procurement Planning System (DAO
208-15) and the Department
Administrative Order onAManagement
ofAutomatic Data Processing
Resources (DAO 212-1).

Subpart 1307.3-Contractor Versus

Government Performance

1307.307 Appeals.

The Department's appeals procedures
of the cost-comparison is contained in
the Department Administrative Order on
the Acquisition of Commercial or
Industrial Products and Serices
Needed by the Department of
Commerce (DAO 201-41).
Subpart 1307.4-Equlpment Lease or

Purchase

1307.401 Acquisition considerations.

The contracting officer shall decide
whether to acquire equipment by lease
or purchase.
PART 1308--REQUIRED SOURCES OF

SUPPLIES AND SERVICES

Subpart 1308.1--Excess Personal Property

1308.101 Definition.

Subpart 1308.8-Acqulsitlon of Printing and
Related Services
130&602 Policy.
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Authority: Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 486(c)). as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.
Subpart 1308.1-Excess Personal

Property

1308.101 Definition.
The authority to designate personal

property as excess is delegated to the
Director of the Office of Property and
Building Management or designee.

Subpart 1308.8-Acquisition of
Printing and Related Services

1308.802 Policy.
The Director of the Office of

Information Services is the central
printing authority for liaison with the
Joint Committee on Printing and the
Public Printer.

PART 1309-CONTRACTOR
QUALIFICATIONS

Subpart 1309.4-Debarment, Suspension
and Ineligibility

Sec.
1309.403 Definitions.
1309.470 Procedures for debarment.

suspension and ineligibility.
1309.470-1 Scope of section.
1309.470-2 Consolidated list of debarred,

suspended., and ineligible contractors.
1309.470-3 Agency records.
1309.470-4 Procedures on debarment
1309.470-5 Period of debarment.
1309.470-6 Scope of debarment.
1309.470-7 Procedures on suspension.
1309.470-8 Period of suspension.
1309.470-9 Scope of suspension.

Authority: Federal Property and
Administrative Services Act of 1949. as
amended (40 U.S.C 486(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.
Subpart 1309.4-Debarment,

Suspension and Ineligibility

1309.403 Definitions.
"Debarring official" means the

Procurement Executive.
"Suspension official" means the

Procurement Executive.

1309.470 Procedures for debarment,
suspension and Ineligibility.

1309.470-1 Scope of section.
This section prescribes Department

procedures for: (a) Distribution, use and
maintenance of GSA's consolidated list
of debarred, suspended, and ineligible
contractors; and (b) debarment and
suspension of Goveinment contractors.

1309.470-2 Consolidated I3t of debarred,
suspended, and Ineligible contractors.

The following procedures apply to
GSA's consolidated list of debarred,
suspended, and ineligible contractors:

(a) The Procurement Executive shall
notify GSA of any Department imposed
debarments or suspensions of a
contractor or any modification or
rescission of these actions.

(b) GSA's consolidated list shall be
distributed to the Department
contracting activities by the Office of
'Small and Disadvantaged Business
Utilization (OSDBU).

(c) Preliminary and ordinary inquiries
concerning GSA's consolidated list
should be made from the contracting
office to the agency or authority which
took the action. When unique or
complex matters are concerned, the
contracting office shall also inform the
Office of Procurement and Federal
Assistance.

rd) Personnel in all contracting offices
should be familiar with GSA's
consolidated list and all updates.

1309.470-3 Agency records.
The Office of Small and

Disadvantaged Business Utilization
(OSDBU) shall maintain records relating
to each suspension or debarment action
taken by the Department.

1309.470-4 Procedures on debarment
(a] Investigation and referral.

Personnel in all contracting offices shall
be familiar with the causes for
debarment (FAR 9.406-2) and shall be
alert to information which indicates that
a contractor (to which the Department
plans to award a contract has
committed an action which is a cause
for debarment. If a contractor not on the
list has committed an action which is a
cause for debarment, heads of
contracting offices shall determine
which other agencies award contracts to
this firm and if any of these agencies
have initiated, or plan to initiate
debarment actions.

(1) If another agency is considering
debarment, the Head of the Contracting
Activity shall promptly report this fact
and recommend action to the
Procurement Executive after discussions
with general counsel. Within 30 days
after receipt of notice, the Procurement
Executive shall decide whether it is
necessary for the Department to proceed
with a debarment action.

(2) If another agency is not
considering debarment, the Head of the
Contracting Activity shall promptly
report this fact and recommend action to
the Procurement Executive after
discussions with general counsel. The
Head of the Contracting Activity shall

attach all available documenting
evidence to support the
recommendation. The mere existence of
a cause for debarment does not require
that a contractor be debarred. The
seriousness of the contractor's acts or
omissions and any mitigating factors
shall be considered in recommendations
for action and any debarment decision.

(b) Decision making process, Upon
receipt of a debarment recommendation,
the Procurement Executive shall review
all available evidence and shall
promptly determine whether or not to
proceed with debarment. The
Procurement Executive may refer the
matter to the Office of Inspector General
for further investigation. After
completion of any additional review or
investigations, the Procurement
Executive shall make a written
determination. A copy of this
determination shall be promptly sent to
the initiating contracting office. (See
FAR 9.406-3(b).)

(c) Notice of proposal to debar. (See
FAR 9.406-3(c).)

(d) Debarring official's decision. (Sea
FAR 9.406-3(d).)

(e) Notice of debarring official's
decision. (See FAR 9.406-3(e).)

1309.470-5 Period of debarment.
(See FAR 9.406-4)

1309.470-S Scope of debarment.
(See FAR 9.405-5)

1309.470-7 Procedures on suspenion.
(a) Investigation and referral Hoads

of contracting offices may recommend
suspension of a firm or individual based
on the causes for suspension listed In
FAR 9.407-2. The procedures for
investigation and referral of suspension
are the same as those contained in
1309.470-4(a). When using that
subsection for suspension procedures,
substitute the word "suspension" for the
word "debarment".

(b) Decision making process,
Procedures for the decision making
process of suspensions are the same as
those contained in 1309.470-4(b) except
that an initial decision by the
Procurement Executive regarding
debarment results in a proposal to
debar, whereas the initial decision for
suspension results in immediate
suspension. (See FAR 9.407-3(b).)

(c) Notice of suspension. (See FAR
9.407-3(c).)

(d) Suspending official's decision. (See
FAR 9.407-3(d).)

1309.470-8 Period of suspension.
(See FAR 9.407-4)
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1309.470-9 Scope of suspension.
(See FAR 9.407-5)

SUBCHAPTER C-CONTRACTING
METHODS AND CONTRACT TYPES

PART 1313-SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

Subpart 1313.1-General

1313.106-70 Technical evaluation and
written or oral discussion procedure for
negotiated small purchases.

Subpart 1313.1-General

1313.106-70 Technical evaluation and
written or oral discussion procedure for
negotiated small purchases.

(a) Technical evaluation. A technical
evaluation may be requested for
negotiated small purchases, at the
discretion of the contracting officer. The
manner and extent of the technical
evaluation shall be determined by the
contracting officer, except that the
technical evaluation shall not be as
formal or as extensive as required for
procurements above the small purchase
dollar threshold.

(b) Written or oral discussions.
Written or oral discussions may be
conducted with all qualified sources
which submit quotations for negotiated
small purchases. The contracting officer
shall determine the manner, extent, and
need for written or oral discussions,
except that discussions shall not be as
formal or as extensive as required for
procurements above the small purchase
dollar threshold.

(Federal Property and Administrative
Services Act of 1949. as amended (40 U.S.C.
486[c)), as delegated by the Secretary of
Commerce in-Department Organization Order
10-5 and Department Administrative Order
208-2)

PART 1314-FORMAL ADVERTISING

Subpart 1314.4-Opening of Bids and
Award of-Contract

Sec.
1314.406-3 Other mistakes disclosed before

award.
1314.407-8 Protests against award.

Authority:. Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.

Subpart 1314.4-Openlng of Bids and
Award of Contract

1314.406-3 Other mistakes disclosed
before award.

(e) The authority to make the
determinations listed in FAR 14A06-3(e)

concerning mistakes in bids was
delegated to the Heads of Contracting
Activities.

1314.407-8 Protests against award.
(a) General.
(1) Protests must be received within

ten working days after the basis for
protest is known or should have been
known unless good cause is shown to
extend the time limit. However, protests
based upon alleged improprieties in any
type of solicitation which are apparent
prior to bid opening or the closing time
for receipt of initial proposals shall be
filed prior to bid opening or the closing
time for receipt of initial proposals.

(2) The Department-wide contact
point for protests to GAO against an
award of a contract is the Office of the
Assistant General Counsel for
Administration. This office shall
represent the Department before the
GAO on protests against award. This
office shall furnish all necessary
correspondence concerning protests to
GAO, including the Department's report
in response to the protest to GAO.

(b) Protests before award. The head of
the contracting office is the designated
official to approve award of a contract
before a protest against award is
resolved.

PART 1315-CONTRACTING BY
NEGOTIATION

Subpart 1315.3-Determinations and
Findings to Justify Negotiation

Sec.
1315.307 Signatory authority.

Subpart 1315.4-Sollcitation and Receipt of
Proposals and Quotations
1315.413-2 Alternate II.
Subpart 1315.5-Unsolicited Proposals
1315.501 Definitions.
1315.504 Advance guidance.
1315.506 Agency procedures.

Subpart 1315.6-Source Selection
Subpart 1315.612-Formal source selection.
Subpart 1315.8-Price Negotiation
1315.804-3 Exemptions from or waiver of

submission of certified cost or pricing
data.

1315.805-70 Audit as an aid in proposal
analysis.

Subpart 1315.9-Profit
1315.902 Policy.

Authority: Federal Property and
Administrative Services Act of 1949. as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce In Department
Organization Order 10-5 and Department,
Administrative Order 208-2.

Subpart 1315.3-Determlnations and
Findings to Justify Negotiation

1315.307 Signatory authority.
Determinations and findings for

contracts negotiated under 41 U.S.C.
252(c)(11) shall be signed by the
Assistant Secretary for Administration
when more than $25.000 will be
obligated. Determinations and findings
for contracts negotiated under 41 U.S.C.
252(c) (11) which obligate $25,000 or less
may be signed by the head of the
contracting office.

Subpart 1315.4-Sollcltation and

Receipt of Proposals and Quotations

1315.413-2 Alternate IL
The procedures described in FAR

15.413-2 may be used if approved by the
Head of the Contracting Activity or
designee.

Subpart 1315.5-Unsolicited Proposals

1315.501 Definitions.
"Coordinating office" means the head

of the contracting office.

1315.504 Advance guidance.
(a) Department employees should

encourage inquiries on Department
missions, needs and methods of
operation and refer inquiries to the
program office concerned with the
subject matter of the inquiry. Any
inquiry which could reasonably lead to
a procurement action should be
promptly coordinated with the
appropriate head of the contracting
office.

(b) When it appears that a person or
firm is interested in making a proposal,
that person or firm should be referred to
the head of the contracting office
concerned who will provide instructions
for submission of an unsolicited
proposal.

(c) Heads of contracting offices shall
provide instructions for submission of
unsolicited proposals to each person or
firm which expresses an interest in
submitting an unsolicited proposal.

1315.506 Agency procedures.,
(a) The head of the contracting office

is the contact point to coordinate the
receipt and handling of unsolicited
proposals.

(b] The head of the contracting office
shall promptly acknowledge receipt of
unsolicited proposals by letter.

(c) The head of the contracting office
shall comply with FAR 15.509
concerning the limited use of data.

(d) Promptly after receipt of an
unsolicited proposal which conforms to
this regulation. the head of the
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contracting office shall forward a copy
of the proposal along with instructions
for technical evaluation of unsolicited
proposals to the appropriate program
office for technical evaluation. If more
than one Department activity has an
interest in a proposal, copies of the
proposal shall be circulated to each
interested office.

(e) Program offices receiving
unsolicited proposals for evaluation
shall conduct the evaluation in
accordance with this Subpart 1315.5,'
FAR Subpart 15.5, and any additional
guidance provided by the Office of
Procurement and Federal Assistance.

(1) Program offices shall complete the
recommendation and evaluations and
submit them along with all copies of the
unsolicited proposal, and a written
justification for a noncompetitive
procurement action if appropriate, to the
head of the appropriate contracting
office within 60 days of receipt of a
proposal for evaluation.

(g) No part of an unsolicited proposal
shall be duplicated or circulated outside
of the evaluation office. Each unsolicited
proposal shall be closely safeguarded to
prevent disclosure of any restricted
data. Only heads of contracting offices
or their designees may duplicate
unsolicited proposals and then only to
facilitate evaluation by more than one
technical evaluation office.

Subpart 1315.6-Source Selection

1315.612 Formal source selection.
(a) Safeguarding information. The

contracting officer is designated as the
releasing authority for source selection
information.

Subpart 1315.8-Price Negotiation

1315.804-3 Exemptions from or waiver of
submission of certified cost or pricing data.

(i) Waiver for exceptional cases. The
head of the contracting office is
delegated the authority to waive the
requirement for submission of certified
cost or pricing data in exceptional cases.

1315.805-70 Audit as an aid In proposal
analysis.

(a) Preaward audit services include:
(1) The submission of an auditor's

report which sets forth the results of
review and analysis of cost data
submitted by contractors as part of their
pricing proposals, reviews of
contractors' accounting systems,
recorded contract costs, and other
related matters; and

(2) Personal consultation and advice
regarding the use of the auditor's report
in the negotiation and award of a
contract.

(b) Requests for audit services should
be sent to the External Audit Division,
Office of Inspector General, Herbert C.
Hoover Building.

(c) Preaward audits should not be
routinely requested for actions below
the dollar threshold specified in FAR
15.805-5. Before requesting audits below
the. dollar threshold, the contracting
office should consider using price or
cost analysis techniques, recent audit
reports, price negotiation memoranda.
and other relevant information regarding
the offer to establish the reasonableness
of price. However, audits should be
considered for proposals below the.
specified dollar thresholds in the
following circumstances:

(1) The contracting officer has reason
to doubt the adequacy of the
contractor's accounting policies or cost
systems;

(2) The contractor has substantially
changed its method's or levels of
operation;

(3) Previous unfavorable experience
indicates that the contractor's
estimating, accounting, or purchasing
methods may be unreliable; or

(4) The proposal concerns a new
product for which cost experience is
lacking.

Subpart 1315.9-Profit

1315.902 Policy.
(a) Except as provided in (b) and (c)

below, a structured approach for
determining profit or fee prenegotiation
objectives shall be used in the
negotiation of all contracts,
subcontracts, and contract
modifications above $100,000 where
adequate price competition does not
exist. A structured approach for
determining profit or fee prenegotiation
objectives may be used at lower dollar
thresholds.

(b) Regardless of whether price
competition exists, the structured
approach for determining profit or fee
prenegotiation objectives is not required
for negotiation of contracts,
subcontracts, and contract
modifications for the following:

(1) Architect-engineering contracts;
(2) Management contracts for

operation or maintenance of
Government facilities;

(3) Construction contracts;
(4) Contracts primarily requiring

delivery of material supplied by
subcontractors;

(5) Termination settlements;
(6) Cost-plus-award-fee contracts; and
(7) Unusual pricing situations where

the structured approach has been
determined to be unsuitable. This
exception must be justified in writing

and signed by the head of the
contracting office.

(c) In many circumstances, an
examination of cost and profits is not
required. Where adequate price
competition exists and in other
situations where cost analysis Is not
required (e.g., established catalog or
market prices of commercial items sold
in substantial quantities to the general
public or prices set by law or
regulation), contracts may be awarded
without regard to the amount of profit
involved.

(d) Additional internal instruction on
the use of the structured approach can
be found in Procurement Letters or
policy manuals issued by the Office of
Procurement and Federal Assistance.

PART 1316-TYPES OF CONTRACTS

Subpart 1316.3-Cost-Reimbursement
Contracts

Sec.
1316.306 Cost-plus-fixed-fee contracts.
Subpart 1316.4-incentive Contracts
1316.404-2 Cost-plus-award-fee contracts,
Subpart 1316.6-Time-and-Materials, Labor-
Hour and Letter Contracts
1316.603-3 Limitations.

Authority: Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce In Department
Organization Order 10-5 and Department
Administrative Order 208-2.
Subpart 1316.3-Cost-Reimbursoment

Contracts

1316.306 Cost-plus-fixed-feo contracts.

The contracting officer is delegated
the authority to sign a determination
and findings establishing the basis for
application of the statutory fee
limitation.

Subpart 1316.4-Incentive Contracts

1316.404-2 Coit-plus-award-fee
contracts.

(d) Fee determination plans. The
award fee determination plan shall
include both technical performance
(including scheduling as appropriate)
and business management consideration
tailored to the needs of the particular
situation. The goals and evaluation
criteria should be results-oriented. The
award fee should concentrate on the end
product of the contract. However, equal
employment opportunity, small business
programs, and functional management
areas, such as safety and security,
cannot be disregarded and may be
appropriately part of the criteria upon
which to base the award fee. Specifib
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goals or objectives should be
established in relation to each
performance evaluation criterion against
which contractor performance is
measured.

Subpart 1316.6-Time-and-Materials,
Labor-Hour, and Letter Contracts

1316.603-3 Limitations.
-The head of the contracting office is

the designated official for executing a
determination and findings that no
contract other than a letter contract is
suitable.

PART 1317-SPECIAL CONTRACTING
METHODS

Subpart 1317.4-Leader Company
Contracting
Sec.
1317.402 Limitations.

Subpart 1317.5-Interag'ency Acquisitions
Under the Economy Act
1317.502 General.

Authority. Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 486[c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.
Subpart 1317.4-Leader Company

Contracting

1317.402 Limitations.
Leader company contracting is

authorized by the Department only
when approved in writing.by the
Procurement Executive.

Subpart 1317.5-Interagency
Acquisitions Under the Economy Act

1317.502 General.
The head of the contracting office is

delegated the authority to determine if it
is in the Government's interest to place
orders for supplies or services with
another agency.

SUBCHAPTER D-SOCIOECONOMIC
PROGRAMS

PART 1319-SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

Subpart 1319.2-Policies

1319.201 General policy.
(c) The Director of the Office of Small

And Disadvantaged Business Utilization
(OSDBU) is responsible for
administering the Department's small
and small disadvantaged business
programs.

(d) The Head of the Contracting
Activity or designee shall appoint a
small business and disadvantaged

business specialist for the contracting
activity concerned.

(Federal Property and Administrative
Services Act of 1949, as amended (40 U.S.C.
486(c)). as delegated by the Secretary of
Commerce-in Department Organization Order
10-5 and Department Administrative Order
208-2)

PART 1322-APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 1322.1 Basic-Labor Policies

Sec.
1322.103-4 Approvals.

Subpart 1322.6-Walsh-Healey Public
Contracts Act
1322.608-4 Award pending final

determination.
Authority. Federal Property and

Administrative Services Act of 1949, as
amended (40 U.S.C. 488(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 203-2.

Subpart 1322.1-Basic Labor Policies

1322.103-4 Approvals.

The contracting officer is the
designated official for approving the
total dollar amount and use of overtime
for contract performance.

Subpart 1322.6-Walsh-Healey Public
Contracts Act
1322.608-4 Award pending final
determination.

If the contracting officer determines
that award must be made before a
determination of the offeror's eligibility
as a manufacturer or regular dealer by
DOL or SBA, that decision must be
approved by the head of the contracting
office.

PART 1324-PROTECTION OF
PRIVACY AND FREEDOM OF
INFORMATION

Subpart 1324.1--Protection of Individual
Privacy

Sec.
1324.103 Procedures.

Subpart 1324.2-Freedom of Information
Act
1324.202 Policy.

Authority- Federal Property and
Administrative Services Act of 1949. as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce In Department
Organization Order 10-5 and Department
Administrative Order 208-2.

Subpart 1324.1-Protection of
Individual Privacy

1324.103 Procedures.

(b](2) The Department's procedures
for implementing the Privacy Act are
contained in 15 CFR Commerce and
Foreign Trade. Subtitle A. Part 4b
(Privacy Act) and the Department
Administrative Order on Implementing
the Privacy Act of 1974 (DAO 205-15).
Subpart 1324.2-Freedom of

Information Act

1324.202 Policy.

The Department's procedures for
implementing the Freedom of
Information Act (the Act] are contained
in 15 CFR Commerce and Foreign Trade.
Subtitle A. Part 4 (Public Information)
.and the Department Administrative
Order on Public Information (DAO 205-
12).

PART 1325-FOREIGN ACQUISITION

Subpart 1325.1-Buy*American Act-
Supplies

1325.102 Policy.

(a)(4) The contracting officer is
authorized to make the written
determination described by FAR
25.102(a)(4]. If the contract is estimated
to exceed S1 million, the Head of the
Contracting Activity must approve the
determination.

(Federal Property and Administrative
Services Act of 1949, as amended (40 U.S.C.
48. (c)). as delegated by the Secretary of
Commerce in Department Organization Ord-
10-5 and Department Administrative Order
203-2)

SUBCHAPTER E-GENERAL
CONTiRACTING REQUIREMENTS

PART 1331-CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 1331.2-Contracts With

Commercial Organizations

1331.205-32 Precontract costs.

The payment of precontract costs
must be approved in writing by the
Head of the Contracting Activity.

PART 1332-CONTRACT FINANCING

Subpart 1332.1-General

Scc.
1332.102 Description of contract finanring

methods.

Subpart 1332.4-Advance Payments

1332.402 General
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Subpart 1332.6-Contract Debts
Sec.
1332.605 Responsibilities and cooperation

among Governmentofficials.
1332.616 Compromise actions.

Authority: Federal Property and
Administrative Services Act of 1949, as
amended (401U.S.C. 486(c)), as delegated by
the Secretaryiof Conimerce in Department
Organization Order 1U-5 and Department
Administrative Order 208!-2.

Subpart 1332.1-General
1332.102 Description of contract financing
methods.

(e)(2) Progress payments based on a
percentage or stage of completion are
authorized for use as a payment method
under Department contracts and
subcontracts for construction, alteration,
repair, ship construction, ship alteration,
and shiprepair. For all other contracts,
progress payments shall be based on,
costs except when the head of the
contracting office determines that
progress payments based on costs
cannot be practically employed. In those
cases, progress payments based on a
percentage or stage of completion may
be authorized when the head of the
contracting office also determines that
adequate safeguards are provided for'
the administration of those payments.

Subpart 1332.4-Advance Payments

1332.402 General.
(e)(1) The Head of the Contracting

Activity is delegated the authority to
make findings and determinations and
to approve contract terms concerning
any advance payments, regardless of
dollar amount.

(e)(2) Before authorizing advance
payments, the Head of the Contracting
Activity shall coordinate with the
servicing finance office.

Subpart 1332.6-Contract Debts

1332.605 Responsibilities and cooperation
among Government officials.

(b) The contracting officer has
primary responsibility for determining
the amount of contract debt and
notifying the servicing finance office of
the debt due to the Government. The
servicing finance office has primary
responsibility for debt collection and
reporting of all contract debts under the
Debt Collection Act of 1982.

1332.616 Compromise actions.
The Department's policy on

compromise actions is contained in the
Department Administrative Order on
Collection and Other Disposition of
Claims of the United States (DAO 203-
23).

PART 1333-DISPUTES AND APPEALS

Subpart 1333.70-Department Board
of Contract Appeals
Sec.

1333.70.-i Department Board of Contract
Appeals.

The General Services Administration
(GSA) Board of Contract Appeals serves
as the Board of Contract Appeals for the
Department.
(Federal Property and Administrative
Services Act of 1949, as amended (40 U:S.C.
486(c)), as delegated by the Secretary of
Commerce in Department Organization Order
10-5 and Department Administrative Order
208-2)
SUBCHAPTER F-SPECIAL CATEGORIES

'OF CONTRACTING
PART 1334-MAJOR SYSTEM
ACQUISITION

§ 1334.003 Responsibilities.
(a) The Department's policy,

procedures and responsibilites for
implementing OMB Circular A-109 are
contained in the Department 6
Administrative Order on Major System
Acquisitions for the Department of
Commerce (DAO 208-3).

(b) When the Secretary approves a
mission need, the Acquisition Executive
shall designate the servicing contracting
office for all phases of the major
systems acquisitions.

(c) Within 60 days after identification
of the servicing contracting office, the
program manager shall complete and
submit the overall acquisition plan to
the Acquisition Executive for approval.
The servicing contracting office shall
assist in developing the overall
acquisition plan. The overall acquisition
plan shall include for each of the major
systems acquisition phases (i.e.,
exploration of alternative systems,
competitive demonstrations, full-scale
development and production) a schedule
for completion of at least each of the
following functions:

(1) Solicitation development in terms
of mission need;

(2) Advance publicity for the initial,
exploration phase;

(3) Issuance of requests for proposals
(RFPs)

(4) Closing dates for RFPs; and
(5) Evaluation and award.
(d) The program manager shall submit

all changes in the overall acquisition
plan to the Acquisition Executive along
with a written explanation of the need
for each change. (See 1307.1 for
acquisition planning, in general).
(Federal Property and Administrative
Services Act of 1949, as amended (40 U.S.C.
486(c)), as delegated by the Secretary of
Commerce in Department Organization Order

10-5 and Department Administrative Ordeo
208-2)

PART 1336-CONSTRUCTION AND'
ARCHITECT-ENGINEER CONTRACTS
Subpart 1336.2-Special Aspects of
Contracting forCon3tructlon
Sec.
1336.209 Construction contracts with

architect-engineer firms.

Subpart 1336.6-Architect-Englneer
Services
1336.602-4 Selection authority.
1336.602-5 Short selection procisses for

contracts not to exceed $10,000.
1336.603 Collecting data on and appralslhg

firms' qualifications.

Authority. Federal Property and
Administrative Services Act of 1949.as
amended (40 U.S.C. 486(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 208-2.

Subpart 1336.2-Special Aspects of
Contracting for Construction

§ 1336.209 Construction contracts with
architect-engineer firm3.

The-head of the contracting office Is
delegated the authority to approve the
exceptional circumstance of awarding a
contract for construction of a project to
the firm that designed the project. Any
approval of this type of award must be
justified in writing and signed by the
head of the contracting office.

Subpart 1336.6-Architect-Englneer
Services

§ 1336.602-4 Selection authority.
(a) The Head of the Contracting

Activity is the designated selection
authority for architect-engineer service
contracts over the small purchase dollar
threshold.

§ 1336.602-5 Short selection processes
for contracts not to exceed $10,000.

Both short selection processes
prescribed in FAR 36.602-5 may be used
for contracts not to exceed $10,000,
However, in either case the contracting
officer shall review the report, approve
it and commence negotiations or return
it for appropriate revision,

§ 1336.603 Collecting data on and
appraising firms' quallflcation's.

(a) Establishing offices. The Office of
Small and Disadvantaged Business
Utilization (OSDBU) is responsible for
Department-wide receipt and
maintenance of data on firms wishing to
be considered for architect-engineer
service contracts.

- vm
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PART 1337-SERVICE CONTRACTING
Subpart 1337.2-Consulting Services
Sec.
1337.202 General.
1337.205 Management controls.

Authority:. Federal Property and
Administrative Services Act of 1949, ge
a3omr.115as amended (40 U.S.C. 486(c)), as
delegated by the Secretary of Commerce in
Department Organization Order 10-5 and
Department Administrative Order 208-2.

Subpart 1337.2-Consulting Services

§ 1337.202 General.
The Department's contracts for

consulting and related services are
governed by FAR 37.2.

§ 1337.205 Management.controls.
(b) The Department's management

controls for acquisition of consulting
and related services are contained in
FAR 37.2.

SUBCHAPTER G-CONTRACT
MANAGEMENT

PART 1342-CONTRACT
ADMINISTRATION

Subpart 1342.1-Interagency Contract
Administration and Audit Services
§ 1342.102-70 Post award audit reviews.

(a) Generally, the final invoice shall
not be approved until a close-out audit
has been performed and all outstanding
issues have begn negotiated or resolved
on the following types of contracts of
$100,000 and above:

(1) Cost-reimbursement type
contracts;

(2) The cost-reimbursement portion of
fixed-price contracts;

(3) Letter contracts which provide for
reimbursement of costs;

(4) Time and materials contracts; and
(5) Labor-hour contracts.
(b) Even though the $100,000

postaward audit threshold generally
applies, an audit may be requested
regardless of the dollar amount when
the contracting officer determines that
an audit is justified under one of the
following circumstances:

(1) There is some evidence of fraud or
waste;

(2) The contractor's performance
under the contract has been
questionable;

(3) The contractor had a high
incidence of unallowable costs under a
previous contract;,

(4] The contract is with a newly
established firm, or a firm which has
just begun dealing with the Government.

(c) All requests for audit services and
all relevant documents shall be sent to
the address listed in 1315.805--70(b). To
ensure receipt and planned action on

audit requests, all requests should
include a request for confirmation of
receipt of the request and the date
planned for delivery of the audit report.

(d) See the Department's Model
Procedures for Closeout of Completed
Contracts for further information on
audits, including desk audits for
contracts of less than $100,000, and
waiver of the need for post award
audits.
(Federal Property and Administrative
Services Act of 1949. as amended (40 U.S.C.
486(c)), as delegated by the Secretary of
Commerce in Department Organization Order
10-5 and Department Administrative Order
208-2)

PART 1345-GOVERNMENT
PROPERTY

Subpart 1345.1-General

1345.102 Policy.
The Department's policy and

procedurbs on government property are
contained in the PropertyManosement
Policy Manual, the Property
Management Procedure Handbook. and
the Department Administrative Order on
Property Manogement (DAO 208-17).
(Federal Property and Administrative
Services Act of 1949. as amended (40 U.S.C.
486(c)), as delegated by the Secretary of
Commerce in Department Organization Order
10-5 and Department Administrative Order
208-2)
SUBCHAPTER H-CLAUSES AND FORMS

PART 1352-SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 1352.0-General
Sec.
1352.000 Scope of part.
1352.001 General policy.

Subpart 1352.1-Instructons for Using
Provisions and Clauses
1352.100 Incorporation by reference.

Authority: Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 480(c)), as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 203-2).

Subpart 1352.0-General

1352.000 Scope of part.
This part implements and

supplements FAR Part 52 by prescribing
specific modifications, alterations, and
deviations to FAR solicitation
provisions and contract clauses for
Department-wide use.

1352.001 General policy.
The Department's policy is to use the

FAR and CAR prescribed solicitation

provisions and contract clauses unless
specific authority for deviations has
been obtained. (See 1301.4 for authority
to deviate.) The use of uniform
solicitation provisions and contract
clauses should: provide a less
burdensome way for potential
contractors to respond to the
Government's request for information
concerning the evaluation of bids and
proposals; expedite solicitation and
contract preparation; and facilitate
contract negotiation, administration and
review. Each solicitation which
incorporates contract clauses or
solicitation provisions which deviate
from those prescribed by the FAR and
the CAR must be submitted to the Office
of Procurement and Federal Assistance
for prior review. The Office of
Procurement and Federal Assistance
will coordinate requests for approval of
these solicitations by the Office of
Management and Budget, in accordance
with the Paperwork Reduction Act of
1980 and 5 CFR Part 1320.

Subpart 1352.1-Instructions for Using

Provisions and Clauses

1352.100 Incorporation by reference.
Contracting officers within the

Department shall incorporate
solicitation provisions and contract
clauses by reference in solicitations and
contracts to the maximum extent
provided by applicable law and
regulation. Incorporation by reference is
the listing only by title, regulatory
citation, and date of the provision or
clause rather than the full text. The full
text of the referenced solicitation
provision or contract clause is contained
in the Code of Federal Regulations
(CFR]; Chapter 1 of Title 48 for FAR
provisions and clauses; and Chapter 13
of Title 48 for CAR provisions and
clauses.

PART 1353-FORMS

1353.000 Scope of parL

Subpart 1353.1--Goneral
1353.103 Exceptions.

Subpart 1353.2--Prescriptlon of Forms

1353.200 Scope of subpart.
13.2 Administrative matters.
1333.204-2 Contract reporting (CD 338].
1353232 Contract financing.
1353.232-2 (CD-45).

Authority: Federal Property and
Adminstrative Services Act of 1949, as
amended (40 U.S.C. 488(c)). as delegated by
the Secretary of Commerce in Department
Organization Order 10-5 and Department
Administrative Order 203-2.
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1353.000 Scope of part

This part supplements FAR Part 53 by
prescribing specific exceptions to FAR
prescribed forms for Department-wide
use.

Subpart 1353.1-General

1353.103 Exceptions.

The Department's policy is- to use the
FAR and CAR prescribed forms unless
prior specific authority for exceptions or
alterations has been obtained. Requests
for exceptions to FAR or CAR forms
shall be submitted to the Office of
Procurement and Federal Assistance in

the form prescribed by FAR 53.103 (See
1301.4 for authority to deviate).

Subpart 1353.2-Prescription of Forms

1353.200 Scope of subpart.
This subpart prescribes forms for

Department-wide use which are
exceptions to FAR prescribed forms.
This subpart is arranged bysubject
matter, in the same order and keyed to
the parts of the FAR or CAR in which
the form use requirements are
addressed.

1353.204! Administrative matters.

1353.204-2 Contract reporting (CD 338).
(a) CD 338 (9/82)-FPDS-Code Sheet.

CD 338 is prescribed for Department-
wide use in reporting individual contract
actions above the small purchase dollar
threshold, in lieu of SF 279.
1353.232 Contract financing.

1353.232-2 (CD 45).
CD 45 (3/76) Requisitioning Form, CD

45 is prescribed for Department-wide
use in requesting action from the
servicing contract office. This formis
the vehicle for administrative approvals,
clearances, and certification of the
availability of adequate funds as
specified in FAR 32.702.

Note.-This Appendix A will not appear In
the Code of Federal Regulations.

BILUNG CODE 3510-03-M
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Appendix A-Forms
BATCH FJV3ER

FOR. CD-38 U.S. OEPARTMEXT OF CO ,4ERCE
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To B Completed For Original Transoctions Over $10,000

Contractor Establistent Code
DEI (52-D)

See Dums CIC Conversion File

DE12 FI Subject o Stat. Req. (76) DE13A Affirmative Action Plan on File (77)1 -Yes 2- No

A- Walsh-Healy Act. Manufacturer.
B- Walsh-Healy Act. Reglar Dealer,
C -Service Contract Act. DEI3B F l Previously held Contract Subject to Affirmative Action Piogra,, Rewuiueents (78)
D - Dws-Bacwn Act, I
E-Not sbject io above statutory relrements. . - Yes 2-No

DE 5 Multi-Year Procurement (80) - Yes 2 - No

DE22 F 1Typeof Cntract/Miodificatn (93) A- FiudPnce Redtermntona S- Cost No Fee DE25 E l Requird IYs 2- Nodrd~uuet7

I Firm FixedPnce 7- Cost Shrnng Cot. ccun Req inred 1"- Yes 2leNo

K - Fixed Price Economic U - Cost Plus Fixed Fee
Price Adjustment V - Cost Plus Incentive Fee

S L- Fixed Price Incentive Y - Time aid Materials
R- Cost Plus Award Fee Z- Labor Hours

No. otO f
fermrs Of

fenri
ng Foreig n Itea (102) 0-9DE21A (it none, entereD. if nine or more. enter9) DE278 Percent Difference (103/104) -914- Percentdrt(ernce between awaidproce

and low bidder offerng foreign end item on-
puted before aplication o1 Buy Amnrican Act
ditterential.

0E27C Country of Manufacturer

DE28 Reserved FPOC(107-120)

DE29 [-l Gover'oet Furishred Poperty (121) 1 - Yes 2- No

DE30 r- HandrcappedSetAside (See7(h)and 1S(c)SBA Act) (122) 1-Yes 2-No

E I I Reserved OADPM Use (123-128)

E32.7 Reserved OADPM Use (129-144)

Contractor Name: a

Address:

FORM CD-33U'-RETHV &82JI USCOMMA-DC 1976
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PACE I cr

FORM CD-45 U. S. DEPARTMENT OF COMMERCE 2. CHECK AFFaCPRATE BLOCK

(REV. 3-76) SUPPLY, EQUIPMENT OR SERVICE ORDER 0

FOR:

1. THE NUMBER SHOWN IN BLOCK 5 MUST APPEAR ON ALL SHIPMENTS AND/OR DOCUMENTS RELATING TO THIS ORDER 4r
3. REQUISITIONER DOCUMENT NO. 4. BUREAU CONTROL NO. 5. PURCHASE ORVER NO.

6. ISSUED TO: I 7. DESTI NATI0N

S
H

P

T
10

L ACCOUNTING CODE &. QUOTATION REF. OR CONTRACT NO. 10.DISCOU:T TER.% !3

11. DELIVERY 12. GOVT. BJL NO. 13. DEliVERY DATE
F.O.B.

14. FUNDS AVAILABLE (Budget Olice) 14a. STATION

ITEM NUMBER 17. 1L 13. 20. 21. ACTUALIUIIN ESRMTED

15. 16. D RT OOST 11LI120E TOT
UNE DO NOT USE DESCRIPTION UNT TOTAL UNIT TOTAL

NO. I COST PRICE COST

2. SIGNATURE OF REQUISITIONER DATE 23. SGaTU REaPFROVIG FR GR DATE

TITLE ITLE
24. ACCOUNTABLE INITIALS 25. NOT AVAILABLE- INITIALS 21 SIGNATURE-.BUREAU CONTROL OFFICER 27. NOT AVAILABLE- ITAIS

rPROPERTY j BUREAU STOCK DEPARMNT
lJEXCESS I-- STCWECS I

21- APPROVAL DATE 2. PURCHASING AGENT DATE

30 RECEIPT ACTION - Quantiies shown in Column 18 above hve been recavd and cceped except as f c!.s (If Ids. :--..apar .. needK use rmr"j .f.4

31. SIGNATURE-RECEIVING OFFICER DOATE F3.POERTY COUITROLNO. 13 1WE.IN

33. SEND INVOICES
IN DUPLICATE
TO:.

[FR Dom 84-8651 Filed 3-29-84- 45 am]

BILLING CODE 3510-03-C
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Ch. 1

[Federal Acquisition Circular 84-1]

Federal Acquisition Regulation

AGENCIES: Department of Defense
(DoD), General Services Administration,
(GSA), National Aeronautics and Space
Administration (NASA).
ACTION: Final rule.

SUMMARY: This Federal Acquisition
Circular (FAC) amends the Federal
Acquisition Regulation (FAR) with
respect to the following: 0MBfl approval
under the Paperwork Reduction Act,
Pub. L. 96-511; deletion of the
requirement for reporting of identical
bids; increasing the limitation of civilian
agencies for the negotiation of contracts
using small purchase procedures from
$10,000 to $25,000; updating coverage
pertaining to purchases-under the Trade
Agreements Act of 1979, 19 U.S.C. 2501-
2582; removing the coverage in FAR
Subpart 22.10, Service Contract Act of
1965, and the related contract clauses;
prescribing policies, procedures, and
contract clauses pertaining to patents,
data', and copyrights; and revising
thresholds requiring advance
agreements for independent research
and development and bid and proposal
costs. Also included in FAC 84-1 are (1)
a copy of the Memorandum of
Understanding for FAR Maintenance
executed by the Defense Acquisition
Regulatory/Civilian Agency Acquisition
Councils, together with a forwarding
letter executed by representatives of
DoD, GSA, and NASA, and (2] items
concerning procedures to be followed
with respect to the following subjects:
(a) Publicizing proposed procurements
and noncompetitive procufements; (b)
revised small business size standards;
(c) labor standards for contracts
involving construction; (d)
implementation of labor standards for
Federal service contracts; (e) cost of
money for capital employed on facilities
in use and capital assets under
construction; and (f) leasing of real
property (space).
EFFECTIVE DATE: April 1, 1984.
FOR FURTHER INFORMATION CONTACT.
Roger M. Schwartz, Director, FAR
Secretariat, Room 4041, GS Building,
Washington, D.C. 20405, Telephone (202)
523-4782.

SUPPLEMENTARY INFORMATION:

Background

The FAR is codified in Chapter 1, Title
48 of the Code of Federal Regulations.

The initial publication of the FAR was
-contained in Book 2, Volume 48, No. 182
of the Federal Register of September 19,
1983.

FAR 1.501, Solicitation of agency and
public views, states that views of
agencies and nongovernmental parties
or organizations will be considered in
formulating acquisition policies and
regulations under the FAR, and provides
that, normally, at least 60 days will be
given for the receipt of comments.
However, because it is essential that the
coverage in FAC 84-1 be published
before the FAR's effective date of April
1, 1984, it has been necessary to proceed
to publish FAC 84-1 prior to the
solicitation of views other than those of
those agencies that are represented at
the Defense Acquisition Regulatory and
Civilian Agency Acquisition Councils.
Consequently, agencies and
nongovernmental parties or
organizations may submit written
comments after the publication of this
final rule., Comments will be considered
if received by June 1, 1984.

List of Subjects in 48 CFR Chapter 1
' Government procurement.

Roger M. Schwartz,
Director, FAR Secretariat
March 26,1984.

Federal Acquisition Circular

[Number 84-1]

Unless otherwise specified, all
Federal Acquisition Regulation (FAR)
and other directive material contained
in this Federal Acquisition Circular is
effective April 1, 1984.
Ray Kline
ActingAdministrator of General Services.
S. J. Evans,
Assistant Administrator for Procurement.
Harvey J. Gordon,
Assistant Deputy Under Secretary of Defense
forAcquisition.

Federal Acquisition Circular (FAC)
84-1 amends the Federal Acquisition
Regulation (FAR] and prescribes
procedures to be followed pending
development of FAR coverage, as
specified below. The following is a
summary of the amendments and
procedures:

Item 1--OMB Approval Under the
Paperwork Reduction Act

The Office of Management and Budget
(OMB) requires the display of OMB
control numbers in the FAR text to

comply with the Paperwork Reduction
Act in order to collect information
associated with Federal acquisition.

A new Section 1.105 is added to place
the appropriate OMB control numbers in
the FAR text.

Item I-Reports of Identical Bids
Executive Order 12430, July 6, 1983,

revokes the requirement for all Federal
agencies to report identical bids to the
Attorney General.

Subpart 3.3 is revised to delete the
requirement to submit reports. Subparts
53.2 and 53.3 are revised to delete Form
DJ-1500, Identical Bid Report for
Procurement. '
Item III-Procedures for Publicizing
Proposed Procurements and
Noncompetitive Procurements

Pending FAR coverage pertaining to
procedures for publicizing proposed
procurements and processing
noncompetitive procurements under
Public Law 98-72, civilian agencies,
other than NASA, shall continue to
follow policies and procedures in FPR
Temporary Regultition 75, Procedures for
Publicizing Proposed Procurements and
Processing Noncompetitive
Procurements, October 1, 1983. DoD and
NASA will provide separate direction in
accordance with their established
procedures.

Item IV-Small Purchase Limitation
Public Law 98-191 amended the

Federal Property and Administrative
Services Act of 1949 by increasing the
limitation of civilian agencies for the
negotiation of contracts using small
purchase procedures from $10,000 to
$25,000.

Part 13 is revised to change the
amount of the small purchase limitation
for civilian agencies from $10,000 to
$25,000.
Item V-Small Business Size Standards

Pending new FAR coverage pertaining
to small business size standards,
civilian agencies, other than NASA,
shall continue to f6llow the policies and
procedures in FPR Bulletin 63, March 19,
1984, Changes in Small Business Size
Standards and Requirements Under the
Trade Agreements Act of 1979. DoD and
NASA will provide separate direction in
accordance with their established
procedures.

Item VI-Labor Standards for Contracts
Involving Construction

Pending FAR coverage pertaining to
labor standards for contracts involving
construction, civilian agencies, other
than NASA, shall continue to follow
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policies and procedures in FPR
Temporary Regulation 70, Labor
Standards for Contracts Involving
Construction, June 28,1983, and agency
procedures instituted thereunder. DoD
and NASA will provide separate
direction in accordance with their
established procedures.

Item VII-Service Contract Act of 1965

Pending new FAR coverage pertaining
to the Service Contract Act of 1955,
civilian agencies, other than NASA,
shall continue to follow policies and
procedures in FPR Temporary
Regulation 76, Revision of Labor
Standards for Federal Service Contracts,
February 23,1984, and agency
procedures instituted thereunder. DoD
and NASA will provide separate
direction in accordance with their
established procedures.

The coverage in Subpart 22.10, Service
Contract Act of 1965, and the contract
clauses at 52.222-40 through.52.222-44
are removed.

Item VIII-Purchases Under the Trade
Agreements Act of 1979

The FAR text and clause concerning
Purchases Under the Trade Agreements
Act of 1979 have been updated to
implement actions taken by the U.S.
Trade Representative and to eliminate
references in the contract clause that are
made obsolete by final editing of the
FAR text.

Item IX-Patents, Djata, and Copyrights

Part 27, Patents, Data, and Copyrights.
has been added to prescribe policies,
procedures, and contract clauses
pertaining to patents, and to provide a
general statement of policy for rights in
data and copyrights.

General coverage on the subjects of
rights in data and copyrights is being
provided at this time. It was not possible
to develop uniform coverage in more
detail for use on the FAR's effective
date, based on the public and agency
comments received on the proposed
FAR coverage published in the Federal
Register. Additional coverage in this
area is being developed and will be
published as soon as it is available. In -
the interim, agency supplements to the
FAR will contain regulations on rights in
data and copyrights.

Item X-Cost of Money for Capital
Employed on Facilities in Use and
Capital Assets Under Construction

Pending FAR coverage pertaining to
cost of money for capital employed on
facilities in use and capital assets under
construction, civilian agencies, other
than NASA, shall continue to follow
policies and procedures in FPR 1-3.13,

and agency procedures instituted
thereunder.

Item XI-Revised Thresholds Requiring
Advance Agreements for Independent
Research and Development and Bid and
Proposal Costs (IR&D and B&P)

The DoD Authorization Act of 1931
provided that the Department of
Defense may periodically adjust the
threshold amounts in 31.205-18 based on
economic changes. Accordingly, the
$4,000,000 threshold and the $500,000
threshold in 31.205-18 are adjusted to
$4,400,000 and $550,000, respectively.

Item XII-Leasing of Real Property
(Space)

Pending consideration by the Defense
Acquisition Regulatory/Civilian Agency
Acquisition Councils of the need for

-coverage on the subject of leasing of
real property (space) in the FAR. civilian
agencies, other than NASA, shall
continue to use as guidelines the policies
and procedures in FPR Temporary
Regulation 68, Leasing of Real Property
(Space), March 14,1983.

Item XIII-Memorandum of
Understanding for FAR Maintenance

The attached Memorandum of
Understanding for FAR Maintenance
(Appendix A) provides a uniform and
orderly basis for the processing of FAR
cases and the maintenance of the FAR.
It contains procedures for processing
recommendations for FAR changes,
establishing FAR cases, and resolving
disagreements.

Therefore, 48 CFR is amended as set
forth below. Authority- 40 U.S.C. 465(c);
Chapter 137,10 U.S.C.: and 42 U.S.C.
2453(c).

PART 1-FEDERAL ACQUISITION
REGULATIONS SYSTEM

1. Part I is amended by adding § 1.105
to read as follows:

1.105 OMB approval under the Paperwork
Reduction Act.

The Paperwork Reduction Act of 1980
(Pub. L 96-511) imposes a requirement
on Federal agencies to obtain approval
from the Office of Management and
Budget (OMB) before collecting
information from ten or more members
of the public. The information collection
and recordkeeping requirements
contained in this regulation have been
approved by the OMB. The following
0MB control numbers apply.

4.7

12M-2Cc

142"01

14.201-8
14-202,4
14=0-5

142C,4.1

143
1S.106
15.424

33

4-2

43.1

432

4.
43-5

"2&2%222

524-2
S=224-2

5=2.14-14
52.214-15

=..214-16

U,215-2
52.215-2,

5=.25-11

=2,15-24

Z2 5-26

E22-"

5 2=-21.
FIP -22

52--46

51247-51

-"'432,7-.&3

SF 10
V: 2.

0M3

30.SO-0160SCS0-0152

CCo-0128
SCSO-016D=C:.0-0173

24:-0-173
Zc.3o-0174
24:50-0167

'C30-0164

?-0174

4:4:Z0-017:A

=0-017
cs,0-0174

24:50-0118

2CS0-0174
O.50-M452

=_90-0177
-4:50-0175
2=4:0-0172

3.5-0173

2 4.O-0164
24950-0116
=4:0-0188

'30-01W4

2:5-0119

1200152

24:50-0152

20-0152
215-052

2150-M025

215-017
2150-0170
SCGM0-0140

4":0-70-.0123

4:,C30-127
,.-0-0155

2C30-0170
W1150-0171
, 3-016"3

24se01E3

4:030-0171
Cr435C-0171

4:4:,,-0180

-1:0-0116

S:S5-0173

24:50-017S

121:5-0116

1215-C=1
1215-4:072
1215-4:07
1215-C:072

1215-=:7
1215-6072
=010

10SM-0139
S43-123

WGG5-0140
30-0131

C09:0-0172
24:50-0186
203:0-01"
2C3:0-0193

S050-0187
24:20-0185
3050-0182
=,930-0152

SCSO5-0153

30:50-M172

12973



1274 Federal Register / Vol. 49, No. 63 / Fridav. March 30. 10qR4 / Riilpq mmdl Po,lm ;,,,,

FAR segment OMS
control No.

SF 25-A.... .3090-0172
SF 25-8 .. 3090-0172
SF 28. 3090-0005
SF 33.. 3090-0074
SF 34, 3090-0172
SF 35,. 3090-0172
SF 119 . 3.... 3090-0017
SF 129 . 3090-0009
SF 254 3090-0028
SF 255 3090-0029
SF 273 ........... 3090-0172
SF 274 . 3090-0172
SF 275 . 3090-0172
SF 294 3090-0052
SF 295 . .. 3090-0053
SF 1403 3090-0110
SF 1404 3090-110
SF 1405. 3090-0110
SF 1406. 3090-0110
SF 1407 . 3090-0110
BF 1408- 3090-0110
SF 1411 -3090-0116.
SF 1412 3090-0116
SF 1413.. . 3090-0119
SF 1416. "3090-0172
SF 1417 3090-0164
SF 1423.. 3090-0120
SF 1424.. 3090-0120
SF 1426. 3090-0120
SF 1427 .3090-0120
SF 1428 3090-0120
SF 1429. 3090-0120
SF 1430. 3090-0120
SF 1431 3090-0120
SF 1432 43090-0120
SF 1433. ....- 30SO-0120
SF 1434 .- .3090-0120
SF 1435.- 3090-O115
SF 1436 3090-0115
SF 1437 3090-0115
SF 1438 3090-0115
SF 1439. 3090-0115
SF 1440 ...... 3390-0115
SF 1443... 3090-0105
A Ate roqt nts . -. 3090-0194

PART 3-IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

2. The heading for Subpart 3.3 is
revised to read as follows:

Subpart 3.3-Reports of Suspected
Antitrust Violations

3. Section 3.302 is revised to read asfollows:

3.302 Definitions.
"Identical bids" means bids for the

same line item that are determined to be
identical as to unit price or total line
item amount, with or without the
application of evaluation factors (e.g.,
discount or transportation cost).

"Line item" means an item of supply
or service, specified in an invitation for
bids, for which the bidder must bid a
separate price.

3.302-1 and 3.302-2 [Removed]

4. Subsections 3.302-1 and 3.302-2 are
removed.

5.,In section 3.303, paragraph (d) is
revised to read as follows:

3.303 "Reporting suspected antitrust
violations.
t ft ft • ft

(d) Identical bids shall be reported
under this section if the agency has
some reason to believe that the bids
resulted from collusion.

• * t r ft

PART 13-SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

6. Section 13.000 is revised to read as
follows:

13.000 Scope of parL
This part prescribes policies and

procedures for the acquisition of
supplies, nonpersonal services, and
construction from commercial sources,
the aggregate amount of which does not
exceed $25,000.

7. In section13.101, the definition of
"Small purchase'" is revised to read as
follows:

13.101 Definitions.

"Small purchase" means an
acquisition of supplies, nonpersonal
services, and construction in the amount
of $25,000 or less using the procedures
prescribed in this part.
ft t ft ft ft

8. In section 13.302, paragraph (a) is
revised to read as follows:

13.302 Conditions for use.
ft * ft ft ft

(a) Individual orders do not exceed
$25,000, except that executive agencies
may establish higher dollar limitations
for specified activities or items.
•t t ft • ft

PART 22-APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS
ft ft ft ft ft

Subpart 22.10-[Reserved]
ft ft t ft ft

9. The title and text of Subpart 22.10,
consisting of sections 22.1000 through
22.1015, are removed, and the subpart is
reserved.

PART 25-FOREIGN ACQUISITION

25.401 [Amended]
10. In section 25.40i, the table in

"Designated country" is amended by
adding "Israel" to the list.

11. Section 25.402 is amended as
follows:

In paragraphs (a) and (c) change
"$169,000" to read "161,000".

Paragraph (b) is revised to read as
follows:

25.402 Policy.

(b) Except when waived under section
302(b)(2) of the Trade Agreements Act,
there shall be no purchases of foreign
end products subject to the Act unless
the foreign end products are designated
country end products.

25.403 [Amended]

12. In section 25.403, paragraph (a) Is
amended by changing "$169,000" to read
"$161,000".

25.405 [Amended]
13. In section 25A05, the introductory

text and paragraph (e) are amended by
changing "$169,000" to read "161,000".

25.406 [Amended]
14. Section 25.406 is amended by

alphabetically inserting "Maritime
Administration of the Department of
Transportation" and "Peace Corps" to
the list.

15. A new Part 27 is added to read as
follows:

TABLE OF CONTENTS
27.000 Scope of part.
SUBPART 27.1-GENERAL
27.101 Applicability.
27.102 Reserved.
27.103 Policy.
27.104 General 8uidance.

SUBPART
27.200
27.201
27.201-1
27.201-2

27.202
27.202-1
27.202-2
27.203

27.203-1
27.203-2

27.203-3

27.203-4

27.203-5

27.203-6

27.204

27.204-1
27.204-2

27.2-PATENTS
Scope of subpart.
Authorization and consent.
General.
Clauses on authorization and

consent.
Notice and assistance.
General.
Clause on notice and assistance.
Patent indemnification of

Government by contractor.
General.
Clauses for formally advertised

contracts (excluding
construction).

Negotiated contracts (excluding
construction).

Clauses for negotiated contracts
(excluding construction).

Clause for construction contracts
and for dismantling,
demolition, and removal of
improvements contracts.

Clause for Government waiver of
indemnity.

Reporting of royalties-
anticipated or paid.

General.
Solicitation provision for royalty

information.
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27.204-3 Patents-notice of Government
as a licensee.

27.204-4 Clause for reporting of royalties
(foreign).

27.205 Adjustment of royalties.
27.206 Refund of royalties.
27.-05-1 General.
27.205-2 Clause for refund of royalties.
27.207 Classified contracts.
27.207-1 General.
27.207-2 Clause for classified contracts.

SUBPART 27.3-PATENT RIGHTS UNDER
GOVERNMENT CONTRACTS
27.300 Scope of subpart
27.301 Definitions.

27.302 Policy.
27.303 Contract clauses.
27.304 Procedures.
27.304-1 General.
27.304-2 Contracts placed by or for other

Government agencies.
27.304-3 Contracts for construction work

or architect- engineer services.
27.304-4 Subcontracts.
27.304-5 Appeals.
27.305 Administration of patent rights. clauses.

27.305-1 Patent rights follow-up.
27.305-2 Follow-up by contractor.
27.305-3 Follow-up by Government.
27.305-4 Conveyance of invention rights

acquired by the Government.
27.305-5 Publication or release of

invention disclosures.
27.305 Licensing background patent

rights to third parties.

SUBPART 27.4-RIGHTS IN DATA AND
COPYRIGHTS
27.401 General.

SUBPART 27.,-IESERVED

SUBPART 27.6-FOREIGN LICENSE AND
TECHNICAL ASSISTANCE AGREEMENTS
27.601 General

AUTHORrTY; 40 USC 486(c); Chapter 137,10
USC; and 42 USC 2453(c).

27.000 Scope of part.

This part prescribes policies,
procedures, and contract clauses
pertaining to patents and directs
agencies to develop coverage for Rights
in Data and Copyrights.

SUBPART 27.1-GENERAL

27.101 Applicability.

The policies, procedures, and clauses
prescribed by this Part 27 are applicable
to all agencies. Agencies are authorized
to adopt alternate policies, procedures,
and clauses, but only to the extent
determined necessary to meet the
specific requirements of laws, executive
orders, treaties, or international
agreements. Any agency action adopting
such alternate policies, procedures, and
clauses shall be covergd in published
agency regulations.

27.102 Reserved.

27.103 Policy.
The policies pertaining to patents,

data, and copyrights are set forth in this
Part 27 and the related clauses in Part
52.

27.104 Gencral guidance.
(a] The Government encourages the

maximum practical commercial use of
inventions made while performing
Government contracts.

(b) Generally, the Government will
not refuse to award a contract on the
grounds that the prospective contractor
may infringe a patenL

(c) Generally, the Government
encourages the use of inventions in
performing contracts and, by
appropriate contract clauses, authorizes
and consents to such use, even though
the inventions may be covered by U.S.
patents and indemnification against
infringement may be appropriate.

(d) Generally, the Government should
be indemnified against infringement of
U.S. patents resulting from performing
contracts when the supplies or services
acquired under the contracts normally
are or have been sold or offered for sale
by any supplier to the public in the
commercial open market or are the same
as such supplies or services with
relatively minor modifications.

(e) The Government acquires supplies
or services on a competitive basis to the
maximum practical extent, but it is
important that the efforts directed
toward increasing competition not
improperly demand or use data relating
to private developments,

(f) The Government honors the rights
in data resulting from private
developments and limits its demands for
such rights to those essential for
Government purposes.

(g) The Government honors rights jn
patents, data, and copyrights, and
complies with the stipulations of law in
using or acquiring such rights.

(h) Generally, the Government
requires that contractors obtain
permission from copyright owners
before including privately-owned
copyrighted works in data required to be
delivered under Government contracts.

SUBPART 27.2-PATENTS

27.200 Scope of subpart.
This subpart prescribes policy with

respect to-
(a] Patent infringement liability

resulting from work performed by or for
the Government;

(b) Royalties payable in connection
with performing Government contracts;
and

(c] Security requirements covering
patent applications containing classified
subject matter filed by contractors.

27.201 Auhulz t~on and consenL

27.201-1 Gcno-aL

(a) In those cases where the
Government has authorized or
consented to thq manufacture or use of
an invention described in and covered
by a patent of the United States, any
suit for infringement of the patent based
on the manufacture or use of the
invention by or for the United States by
a contractor (including a subcontractor
at any tier) can be maintained only
against the Government in the U.S.
Claims Court and not against the
contractor or subcontractor (28 U.S.C.
1493). To ensure that work by a
contractor or subcontractor under a
Government contract may not be
enjoined by reason of patent
infringement, the Government shall give
authorization and consent in accordance
with this regulation. The liability of the
Government for damages in any such
suit against it may, however, ultimately
be borne by the contractor or
subcontractor in accordance with the
terms of any patent indemnity clause
also included in the contract, and an
authorization and consent clause does
not detract from any patent
indehmification commitment by the
contractor or subcontractor. Therefore,
both a patent indemnity clause and an
authorization and consent clause may
be included in the same contract.

(b) The contracting officer shall not
include in any solicitation or contract-

(1) Any clause whereby the
Government expressly agrees to
indemnify the contractor against
liability for patent infringement; or

(2) Any authorization and consent
clause when both complete performance
and delivery are outside the United
States, its possessions, and Puerto Rico.
27.201-2 Clauses on authorization and

consenL

(a) The contracting officer shall insert
the clause at 52.227-1, Authorization and
Consent, in solicitations and contracts
(including those for construction;
architect-engineer services; dismantling,
demolition, or removal of improvements;
and noncommon carrier communication
services), except when small purchase
procedures apply or both complete
performance and delivery are outside
the United States, its possessions, and
Puerto Rico. Although the clause is not
required when small purchase
procedures apply, it may be used with
them.
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(b) The contracting officef shall ins
the clause with its Alternate I in all Ri
solicitations and contracts (including
those for construction and architect-
engineer services calling exclusively f
R&D work or exclusively for
experimental work), unless both
complete performance and delivery ai
outside the United States, its
possessions, and Puerto Rico. When a
proposed contract involves both R&D
work and supplies'or services, and the
R&D wQrk is the primary purpose of tl
contract, the contracting officer shall i
this alternate. In all other proposed
contracts involving both R&D work an
supplies or services, the contracting
officer shall use the basic clause. Also
when a proposed contract involves
either R&D or supplies and materials,:
addition to construction or architect-
engineer work, the contracting officer
shall use the basic clause.

(c) If the solicitation or contract is fc
communication services with a comm
carrier and the services are unregulatE
and not priced by a tariff schedule set
by a regulatory body, the contracting
officer shall use the clause with its
Alternate II.

27.202 Notice and assistance.

27.202-1 General.
The contractor is required to notify

the contracting officer of all claims of
infringement that come to the
contractor's attention in connection wi
performing a Government contract. Th
contractor is also required, when
requested, to assist the Government
with any evidence and information in:
possession in connection with any suil
against the Government, or any claims
against the Government made before
suit has be6n instituted, on account of
any alleged patent or copyright
infringement arising out of or resulting
from the contract performance.

27.202-2 Clause on notice and assistanc
The contracting officer shall insert t

clause at 52.227-2, Notice and
Assistance Regarding Patent and
Copyright Infringement, in supply,
service, or research and development
solicitations and contracts (including
construction and architect-engineer
contracts) which anticipate a contract
value above the dollar limit set forth a
13.000, except when small purchase
procedures apply or both complete
performance and delivery are outside
the United States, its possessions, and
Puerto Rico, unless the contracts
indicate that the supplies or other
deliverables are ultimately to be
shipped into one of those areas.

ert 27.203 Patent Indemnification of
D Government by contractor.

27.2031 General.

or (a) To the extent set forth in this
section, the Government requires
reimbursement for liability for patent
infringement arising out of or resulting
from performing construction contracts
or contracts for supplies or services that
normally are or have been sold or
offered for sale by any supplier to the

h public in the commercial open market orue that are the same as such supplies or
ise services with relatively minor

modifications. Appropriate clauses forindemnification of the Government are
prescribed in the following subsections.

(b) A patent indemnity clause shall
not be used in the followinj situations:

in (1) When the clause at 52.227-1,
Authorization and Consent, with its
Alternate I, is included in the contract,
except that in contracts calling also for

or supplies of the kind described in
)n paragraph (a) above, a patent indemnity

'clause may be used solely with respect
to such supplies.

(2) When the contract is for supplies
or services (or such items with relatively
minor modifications) that clearly are not
or have not been sold or offered for sale
by any supplier to the public in the
commercial open market. However, a
patent indemnity clause may be
included in (i) formally advertised
contracts to obtain an indemnity

ith regarding specific components, spareparts, or services so sold or offered for
e sale (see 27.203-2(b) below), and (ii)

contracts to be awarded (either by
formal advertising or negotiation) if aits patent owner contends that the
acquisition would result in patent
infringement and the prospective
contractor, after responding to a
solicitation that did not contain an
indemnity clause, is willing to indemnify
the Government against such
infringement either (A) without increase

,a. in price on the basis that the patent is
invalid or not infringed, or (B) for other

he good reasons.
(3) When both performance and

delivery are to be outside the United
States, its possessions, and Puerto Rico,
unless the contract indicates that the
supplies or other deliverables are
ultimately to be shipped into one of
those areas.

t (4) When the contract is awarded by
small purchase procedures.

(5) When the contract is solely for
architect-engineer work (see Part 36).

27.203-2 Clauses for formally advertised
contracts (excluding construction).

(a) Except when prohibited by 27.203-
1(b) above, the contracting-officer shall

insert the clause at 52.227-3, Patent
Indemnity, in formally advertised
contracts for supplies or services
(excluding construction and dismantling,
demolition, and removal of
improvements), if the contracting officer
determines that the supplies or services
(or such items with relatively minor
modifications) normally are or have
been sold or offered for sale by any
supplier to the public in the commercial
open market. Also the clause may be
included as authorized in 27.203-1(b)[2)(i}.

(b) In solicitations and contracts
(excluding those for construction) that
call in part for specific components,
spare parts, or services (or such items
with relatively minor modifications) that
normally are or have been sold or
offered for sale by any supplier to the
public in the commercial open market,
the contracting officer may use the
clause with its Alternate I or II, as
appropriate. The choice between
Alternate I (identification of excluded
items) and Alternate II (identification of
included items) should be based upon
simplicity, Government administrative
convenience and ease of identification
of the items.

(c) In solicitations and contracts for
communication services and facilities
where performance is by a common
carrier, and the sprvices are unregulated
and are not priced by a tariff schedule
set by a regulatory body, use the basic
clause with its Alternate I1.
27.203-3 Negotiated contracts (excluding
construction).

A patent indemnity clause is not
required in negotiated contracts, (except
construction contracts covered at 27.203-
5), but may be used as discussed In
27.203-4 below. A decision to omit a
patent indemnity clause in a negotiated
fixed-price contract described in this
subsection should be based on a price
consideration to the Government for the
foregoing indemnification rights
normally received by commercial
purchasers of the same supplies or
services.
27.203-4 Clauses for negotiated contracts
(excluding conctruction).

(a) The contracting officer may insert
the clause at 52.227-3, Patent
Indemnity-

(1) As authorized in 27.203-1(b)(2(l):
and
1 (2) Except as prohibited by 27.203-
1(b), in solicitations anticipating
negotiated contracts (and such
contracts) for supplies or services
(excluding construction and dismantling,
demolition, and removal of
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improvements), if the contracting officer
determines that the supplies or services
(or such items with relatively minor
modifications) normally are or have
been sold or offered for sale by any
supplier to the public in the commercial
open market. Ordinarily, the contracting
officer, in consultation with the
prospective contractor, should be able to
determine whether the supplies or
services being purchased normally are
or have been sold or offered for sale by
any supplier to the public in the
commercial open market. (For
negotiated construction contracts, see
27.203-5).

(b) In solicitations and contracts that
call in part for specific components,
spare parts, or services (or such items
with relatively minor modifications) that
normally are or have been sold or
offered for sale by any supplier to the
public in the commercial open market,
the contracting officer may use the
clause with its Alternate I or 11, as
appropriate. The choice between
Alternate I (identification of excluded
items) and Alternate II (identification of
included items) should be based Ui on
simplicity, Government administrative
convenience, and the ease of
identification of the items.

(c) In solicitations and contracts for
communication services and facilities
where performance is bk a common
carrier, and the services are unregulated
and are not priced by a tariff schedule
set by a regulatory body, the clause
shall be used with its Alternate m.

27.203-5 Clause for construction
contracts and for dismantling, demolition,
and removal of Improvements contracts.

Except as prohibited by 27.203-1(b),
the contracting officer shall insert the
clause at 52.227-4, Patent Indenmity-
Construction Contracts, in solicitations
and contracts for construction or that
are fixed-price for dismantling,
demolition, or removal of improvements.
If it is determined that the construction
will necessarily involve the use of
structures, products, materials,
equipment, processes, or methods that
are nonstandard, noncommercial, or
special, the contracting officer may
expressly exclude them from the patent
indemnification by using the basic
clause with its Alternate I.

27.203-6 Clause for Government waiver
of Indemnity.

If, in the Government's interest, it is
appropriate to exempt one or more
specific United States patents from the
patent indemnity clause, the contracting
officer shall obtain written approval
from the-agency head or designee and
shall insert the clause at 52.227-5,

Waiver of Indemnity. in solicitations
and contracts jn addition to the
appropriate patent indenmity clause.
The contracting officer shall docament
the contract file with a copy of the
written approval.

27.204 Reporting of royaltles-antfclpated
or paid.

27.204-1 General.
(a) (1) To determine whether royalties

anticipated or actually paid under
Government contracts are excessive,
improper, or inconsistent with any
Government rights in particular
inventions, patents, or patent
applications, contracting officers shall
require prospective contractors to
furnish certain royalty information and
shall require contractors to furnish
certain royalty reports. Contracting
officers shall take appropriate action to
reduce or eliminate excessive or
improper royalties.

(2) Royalty information shall not be
required (except for information under
27.204-3) in formally advertised
contracts unless the need for such
information is approved at a level above
that of the contracting officer as being
necessary for proper protection of the
Government's interests.

(b) When it is expected that work may
be performed in the United States, its
possessions, or Puerto Rico, any
solicitation that may result in a
negotiated contract for which royalty
information is desired or for which cost
or pricing data is obtained (see 15.804)
should contain a provision requesting
information relating to any proposed
charge for royalties. If the work is to be
performed in the United States, its
possessions, or Puerto Rico and the
response to the solicitation includes a
charge for royalties, the contracting
officer shall, before award of the
contract, forward the information
relating to the proposed payments of
royalties to the office having cognizance
of patent matters for the contracting
activity concerned. The cognizant office
shall promptly advise the contracting
officer of appropriate action. Before
award, the contracting officer shall take
action to protect the Government's
interest with respect to such royalties,
giving due regard to all pertinent factors
relating to the proposed contract and the
advice of the cognizant office.

(c) The contracting officer, when
considering the approval of a
subcontract for work to be performed in
the United States, its possessions, or
Puerto Rico, shall require and obtain the
same royalty information and take the
same actionwith respect to such
subcontracts in relation to royalties as

required for prime contracts under
paragraph (b) above. However, consent
need not be withheld pending receipt of
advice in regard to such royalties from
the office having coanizance of patent
mattero.

(d) The contracting officer shall
forward the royalty information and/or
royalty reports received to the office
having cognizance of patent matters for
the contracting activity Goncerned for
advice as to appropriate action.

27.204-2 SotcitatIan provzslon for royalty
Informatiom

If it is expected that work may be
performed in the United States, it9
possessios, or Puerto Rico, the
contractitg officer shall insert a
solicitation provision substantially as
shown in 52.227-6. Royalty Information,
in any solicitation that may result in a
negotiated contract for which royalty
information is desired or for which cost
or pricing data is obtained under 15.804.
If the solicitation is for communication
services and facilities by a common
carrier, use the provision with its
Alternate L
27.204-3 Patent.-nocc of Government
as a licensee.

(a) When the Government is obligated
to pay a royalty on a patent because of
a license agreement between the
Government and a patent owner and the
contracting officer Imows (or has reason
to believe) that the licensed patent will
be applicable to a prospective contract.
the Government should furnish
information relating to the royalty to
prospective offerors since it serves the
interest of both the Government and the
offerors. In such situations, the
contracting officer should include in the
solicitation a notice of the license, the
number of the patent, and the royalty
rate recited in the license.

(b) When the Government is obligated
to pay such a royalty, the solicitation
should also require offerors to furnish
information indicatinS whether or not
each offeror is a licensee under the
patent or the patent owner. This
information is necessary so that the
Government may either (1) evaluate an
offeror's price by adding an amount
equal to the royalty, or (2) negotiate a
price reduction with an offeror-licensee
when the offeror is licensed under the
same patent at a lower royalty rate.

(c) If the Government is obligated to
pay a royalty on a patent involved in the
prospectit.e contract, the contracting
officer shall insert in the solicitation.
substantially as shown, the provision at
52.227-7, Patents-Notice of Government
Licensee.
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27,204-4 Clause for reporting of royalties
(foreign).

In solicitations contemplating
negotiated contracts (and such
contracts) to be performed outside the
United States, its possessions, and
Puerto Rico, regardless of the place of
delivery, the contracting officer shall
insert the clause at 52.227-8, Reporting of
Royalties (Foreign).

27.205 AdJustm~nt of royalties.
(a) If at any time the contracting'

officer has reason to believe that any
royalties paid, or to be paid, under an
existing or prospective contract or
subcontract are inconsistent with
Government rights, excessive, or
otherwise improper, the facts shall be
promptly reported to the office having
cognizance of patent matters for the
contracting activity concerned. The
cognizant office shall review the
royalties thus reported and such
royalties as are reported under 27.204
and 27.206 and, in accordance with
agency procedures, shall either
recommend appropriate action to the
contracting officer or, if authorized, shall
take appropriate action.

(b) In coordination with the cognizant
office, the contracting officer shall
promptly act to protect the Government
against payment of royalties on supplies
or services-

(1) With respect to which the
Government has a royalty-free license;

(2) At a rate in excess of the rate at
which the Government is licensed; or

(3) When the royalties in whole or in
part otherwise constitute an improper
charge.

(c) In appropriate cases, the
contracting officer in coordination with
the cognizant office shall obtain a
refund pursuant to any refund of
royalties clause in the contract (see
27.205) or negotiate for a reduction of
royalties.

(d) For guidance in evaluating
information furnished pursuant to 27.204
and 27.205(a) above, see 31.205-37 and
31.311-34. See also 31.109 regarding
advance understandings on particular
cost items, including royalties.

27.206 Refund of royalties.

27.206-1 General.
When a fixed-price contract is

negotiated under circumstances that
make it questionable whether or'not
substantial amounts of royalties will
have to be paid by the contractor or a
subcontractor, such royalties may be
included in the target or contract price,
provided the contract specifies that the
Government will be reimbursed the
amount of such royalties if they are not

paid. Such circumstances might include,
for example, either a pending
Government anti-trust action or
prospective litigation on the validity of a
patent or patents or on the
enforceability of an agreement (upon
which the contractor or subcontractor
bases the asserted obligation) to pay the
royalties to be included in the target or
contract price.

27.205-2 Clause for refund of royalties.
The contracting officer shall insert the

clause at 52.227-9, Refund of Royalties,
in negotiated fixed-price contracts and
solicitations contemplating such
contracts if the contracting officer
determines that circumstances make it
questionable whether or not substantial
amounts of royalties will have to be
paid by the contractor or a
subcontractor atany tier.

27.207 Classified contracts.

27.207-1 General.
(a) Unauthorized disclosure of

classified subject matter, whether in
patent applications or resulting from the
issuance of a patent, may be a violation
of 18 U.S.C. 792 et seq. (Espionage and
Censorship), and related statutes, and
mpay be contrary to the interests of
national security.

(b) Upon receipt from the contractor
of a patent application, not yet filed,
that has been submitted by the
contractor in compliance with paragraph
(a) or (b) of the clause at 52.227-10,
Filing of Patent Applications-Classified
Subject Matter, the contracting officer
shall ascertain the proper security
classification of the patent application.
Upon a determination that the
application contains classified subject
matter, the contracting officer shall
inform the contractor of any instructions
deemed necessary or advisable relating
to transmittal of the application to the
United States Patent Office in
accordance with procedures in the
Department of Defense Industrial
Security Manual for Safeguarding
Classified Security Information. If the
material is classified "Secret" or higher,
the contracting officer shall make every
effort to notify the contractor of the
determination within 30 days, pursuant
to paragraph (a) of the clause.

(c) In the case of all applications filed
under the provisions of this section
27.207, the contracting officer, upon
receiving the application serial number,
the filing date, and the information
furnished by the contractor under
paragraph (d) of the clause at 52.227-10,
Filing of Patent Applications-Classified
Subject Matter, shall promptly submit
that information to personnel having

cognizance of patent matters in order
that the steps necessary to ensure the
security of the application may be taken,

(d) A request for the approval referred
to in paragraph (c) of the clause at
52.227-10, Filing of Patent Applications-
Classified Subject Matter, must be
considered and acted upon promptly by
the contracting officer in order to avoid
the loss of valuable patent rights of the
Government or the contractor.
27.207-2 Clause for classified contracts,

The contracting officer shall insert the
clause at 52.227-10, Filing of Patent
Applications-Classified Subject
Matter, in all classified solicitations and
contracts and in all solicitations and
contracts where the nature of the work
or classified subject matter involved in
the work reasonably might be expected
to result in a patent application
containing classified subject matter,

SUBPART 27.3-PATENT RIGHTS
UNDER GOVERPMENT CONTRACTS
27.300 Scopa of subpart.

This subpart prescribes policies,
procedures, and contract clauses with
respect to inventions made in the
performance of work under a
Government contract or subcontract
thereunder if a purpose of the contract
or subcontract is the conduct of
experimental, developmental, or
research work. except to the extent
statutory requirements necessitate,
different agency policies, procedures,
and clauses as specified in agency
supplemental regulations.

27.301 Definitions.
"Invention," as used in this subpart,

means any invention or discovery that is
or may be patentable or otherwise
protectable under Title 35 of the U.S.
Code.

"Made," as used in this subpart, when
used in relation to any invention, means
the conception or first actual reduction
to practice of such invention.

"Nonprofit organization," as used In
this subpart, means a domestic
university or other institution of higher
education or an organization of the type
described in section 501(c)(3) of the
Internal Revenue Code of 1954 (20 U.S.C.
501(c)) and exempt from taxation under
section 501(a) of the Internal Revenue
Code (26 U.S.C. 501(a)), or any domestic
nonprofit scientific or educational
organization qualified under a State
nonprofit organization statute."Practical application," as used in this
subpart, means to manufacture, in the
case of a composition or produot; to
practice, in the case of a process or
method; or to operate, in the case of a

,=
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machine or system; and, in each case,
under such conditions as to establish
that the invention is being utilized and
that it9 benefits are, to the extent
permitted by law or Government
regulations, available to the public on
reasonable terms.

"Small business firm," as used in this
subpart, means a domestic small
business concern as defined at 15 U.S.C.
632 and implementing regulations of the
Administrator of the Small Business
Administration. (For the purpose of this
definition, the size standard contained
in 13 CFR 121.3-8 for small business
contractors and in 13 CFR 121.3-12 for
small business subcontractors will be
used. See FAR Part 19).

"Subject invention," as used in this
subpart, means any invention of the
contractor conceived or first actually
reduced to practice in the performance
of work under a Government contract.

27.302 Policy.
(a) Introduction. (1) The policy of this

section is based on 35 U.S.C. Chapter 18
(Pub. L. 96-517), OMB Circular A-124,
and the Presidential Memorandum on
Government Patent Policy to the Heads
of Executive Departments and Agencies
dated February 18,1983. The objectives
of this policy are to use the patent
system to promote the utilization of
inventions arising from federally
supported research or development- to
encourage maximum participation of
industry in federally supported research
and development efforts; to ensure that
these inventions are used in a manner to
promote free competition and enterprise;
to promote the commercialization and
public availability of the inventions
made in the United States by United
States industry and labor;, to ensure that
the Government obtains sufficient rights
in federally supported inventions to
meet the needs of the Government and
protect the public against nonuse or
unreasonable use of inventions; and to
minimize the costs of administering
policies in this area.

(2) Some agencies are subject, in
whole or in part, to one of the following
statutes, which require that information
as to uses, products, processes, patents,
or other deveiopments "be available to
the general public": 31 U.S.C. 666, 22
U.S.C. 2572,50 U.S.C. 167b, 30 U.S.C.
951(c), 30 U.S.C. 937(b), 40 U.S.C. App.
302(e), 30 U.S.C. 1226, and 15 U.S.C.
1395(c). Such agencies shall generally
use the clauses herein allowing title to
patents to be retained by the contractor,
and the related procedures.

(b) Contractor right to elect title.
Under the p6licy set forth in paragraph
(a) above, each contractor may, after
disclosure to the Government as

required by the patent rights clause
included in the contract, elect to retain
title to any invention made in the
performance of work under the contract.
To the extent an agency's statutory
requirements necessitate a different
policy, or different procedures and/or
contract clauses to effectuate the policy
set forth in paragraph (a) above, such
policy, procedures, and clauses shall be
contained in or expressly referred to in
that agency's supplement to this
subpart. In addition, a contract may
provide otherwise (1) when the contract
is for the operation of a Government-
owned research or production facility,
(2) in exceptional circumstances when it
is determined by the agency that
restriction or elimination of the right to
retain title in any subject invention will
better promote the policy and objectives
of 35 U.S.C. Chapter 18 and the
Presidential Memorandum, or (3) when
it is determined by a Government
authority which is authorized by statute
or Executive Order to conduct foreign
intelligence or counterintelligence
activities that the restriction or
elimination of the right to retain tide to
any subject invention is necessary to
protect the security of such activities. In
those instances when the Government
has the right to acquire title at the time
of contracting the contractor may,
nevertheless, request greater rights to an
identified invention. (See 27.304-1(a).)
The right of the contractor to retain title
shall, in any event, be subject to the
provisions of paragraphs (c) through (g)
below unless for contracts with other
than small business or nonprofit
organizations the agency determines
before contract award that all or
portions of these provisions may be
modified, waived, or omitted. (See27.304-1(0.)

(c) Government license. The
Government shall have (unless provided
otherwise in accordance with 27.304-
1(0) at least a nonexclusive,
nontransferable, irrevocable, paid-up
license to practice, or have practiced for
or on behalf of the United States, any
subject invention througho't the world;
and may, if provided in the contract (see
Alternate I of the applicable patent
rights clause), have additional right- to
sublicense any foreign government or
international organization pursuant to
existing treaties or agreements
identified in the contract, and any future
treaty or agreement.

(d) Government right to receive title.
(1) The Government has the right to
receive title to any invention if the
contract so provides pursuant to a
determination made in accordance with
subparagraph (b)(1), (2), or (3) above. In
addition, to the extent provided in the

patent rights clause, the Government
has the right to receive title to an
invention-

(i) If the contractor has not disclosed
the invention within the time specified
in the clause;

(ii) In any country where the
contractor does not elect to retain rights
or fails to elect to retain rights to the
invention within the time specified in
the clause;

(iii) In any country where the
contractor has not filed a patent
application within the time specified in
the clause;

(iv) In any country where the
contractor decides not to continue
prosecution of a patent application, pay
maintenance fees, or defend in a
reexamination or opposition proceeding
on the patent; and/or

(v) In any country where the
contractor no longer desires to retain
title.

(2] For the purposes of this paragraph,
election or filing in a European Patent
Office Region or under the Patent
Cooperation Treaty constitutes election
or filing in any country covered therein
to meet the times specified in the clause,
provided that the Government has the
right to receive title in those countries
not subsequently designated by the
contractor.

(e) Utilization reports. Unless
provided otherwise in accordance with
27.304-1(f], contracts provide that the
Government shall have the right to
require periodic reporting on the
utilization or efforts at obtaining
utilization that are being made by the
contractor or its licensees or assignees.
Such reporting by small business frms
and nonprofit organizations may be
required in accordance with instructions
as may be issued by the Department of
Commerce. Agencies should protect the
confidentiality of utilization reports to
the extent permitted by 35 U.S.C. 205 or
other applicable laws and OMB Circular
A-124.

(f) M.farch-in rights. (1] With respect to
any subject invention in which a
contractor has acquired title, contracts
provide that the agency shall have the
right (unless provided otherwise in
accordance with 27.304-l(0] to require
the contractor, an assignee, or exclusive
licensee of a subject invention to grant a
nonexclusive, partially exclusive, or
exclusive license in any field of use to a
responsible applicant or applicants,
upon terms that are reasonable under
the circumstances, and if the contractor,
assignee, or exclusive licensee refuses
such request, to grant such a license
itself, if the agency determines that such
action is necessary-
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(i) Because the contractor or assignee
has not taken, or is not expected to take
within a reasonable time, effective steps
to achieve practical'application of the
subject invention in such field of use;

(ii) To alleviate health or safety needs
which are not reasonably satisfied by
the contractor, assignee, or their
licensees;

(iii) To meet requirements for public
use specified by Federal regulations and
such requirements are not reasonably
satisfied by the contractor, assignee, or
licensees; or

(iv) Because the agreement required
by paragraph (g) below has neither been
obtained nor waived, or because a
licensee of the exclusive right to use or
sell any subject invention in the United
States is in breach of its agreement
obtained pursuant to paragraph (g)
below,

(2) This right of the agency shall be
exercised only after the contractor has
been provided a reasonable time to
present facts and show cause why the
proposed agency action should not be
taken, and afforded an opportunity to
take appropriate action if the contractor
wishes to dispute or appeal the
proposed action, in accordance with
27.304-1(g)..

(g) Preference for United States
industry. Unless provided otherwise in
accordance with 27.304-1(fl, contracts
provide that no contractor which
receives title to any subject invention
and no assignee of any such contractor
shall grant to any person the exclusive
right to use or sell any subject invention
in the United States unless such person
agrees that any products embodying the
subject invention or produced through
the use of the subject invention will be
manufactured substantially in the
United States. However, in individual
cases, the requirement for such an
agreement may be waived by the agency
upon a showing by the contractor or
assignee that reasonable but
unsuccessful efforts have been made to
grant licenses on similar terms to
potential licensees that would be likely
to manufacture substantially in the
United States or that under the
circumstances domestic manufacture is
not commercially feasible.

(h) Minimum rights to contractor. (1)
When the Government acquires title to a
subject invention, the contractor is
normally granted a revocable,
nonexclusive, royalty-free license to that
invention throughout the world. The
contractor's license extends to its
domestic subsidiaries and affiliates, if
any, within the corporate structure of
which the contractor is a part and
includes the right to grant sublicenses of
the same scope to the extent the

contractor was legally obligated to do so
at the time the contract was awarded.
The license is transferable only with the
approval of the contracting officer
except when transferred to the
successor of that part of the contractor's
business to which the invention
pertains.

(2) The contractor's domestic license
may be reoked or modified to the
extent necessary to achieve expeditious
practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with the applicable
provisions in the Federal Property
Management Regulations and agency
licensing regulations. This license will
not be revoked in that field of use or the
geographical areas in which the
contractor has achieved practical
application and continues to make the
benefits of the invention reasonably,
accessible to the public. The license in
any foreign country may be revoked or
modified to the extent the contractor, its
licensees;,or its domestic subsidiaries or
affiliates have failed to achieve practical
application in that country. See the
procedures at 27.304-1(e).

(i) Confidentiality of inventions. The
publication of information disclosing an
invention by any party before the filing
of a patent application may create a bar
to a valid patent. Accordingly, 35 U.S.C.
205 and OMB Circular A-124 provide
that Federal agencies are authorized to
withhold from disclosure to the public
information disclosing any invention in
which the Federal Government owns or
may own a right, title, or interest
(including a nonexclusive license) for a
reasonable time in order for a patent
application to be filed. Furthermore,
Federal agencies shall not be required to
release copies of any document which is
part of an application for patent filed
with the United States Patent and
Trademark Office or with any foreign
patent office. ThePresidential
Memorandum on Government Patent
Policy specifies that agencies should
protect the confidentiality of invention
disclosures and patent applications
required in performance or in
consequence of awards to the extent
permitted by 35 U.S.C. 205 or other
applicable laws.

27.303 Contract clauses.
In contracts (and solicitations

therefor) for experimental,
developmental, or research work (but
see 27.304-3 regarding contracts for
construction work or architect-engineer
services), a patent rights clause shall be
inserted as follows:

(a) (1) The contracting officer shall
insert the clause at 52.227-11, Patent

Rights-Retention by the Contractor
(Short Form), if all the following
conditions apply:

(i) The contractor is a small business
concern or nonprofit organization ao
defined in 27.301 or, except for contracts
of the Department of Defense (DOD), the
Department of Energy (DOE), or the
National Aeronautics and Space
Administration (NASA), any other type
of contractor.

(ii) No alternative patent rights clause
is used in accordance with paragraphs
(c) or (d) below or 27.304-2.

(2) To the extent the information is not
required elsewhere in the contract, end
unless otherwise specified by agency
supplemental regulations, the
contracting officer may modify
paragraph (0 of the clause to require the
contractor to do one or more of the
following:

(i) Provide periodic (but not more
frequently than annually) listings of all
subject inventions required to be
disclosed during the period covered by
the report.

(ii) Provide a report prior to the
closeout of the contract listing all
subject inventions or stating that there
were none.

(iii) Provide notification of all
subcontracts for experimental,
developmental, or research work.

(iv) Provide, upon request, the filing
date, serial number and title: a copy of
the patent application: and patent
number and issue date for any subject
invention in any country in which the
contractor has applied for patents,

(v) Furnish the Government an
irrevocable power to inspect and make
copies of the patent application file.

(3) If the acquisition of patent rights
for the benefit of a foreign government is
required under a treaty or executive
agreement or if the agency head or a
designee determines at the time of
contracting that it would be in the
national interest to acquire the right to
sublicense foreign governments or
international organizations pursuant to
any existing or future treaty or
agreement, the contracting officer shall
use the clause with its Alternate I.

(b) (1) The contracting officer shall
insert the clause at 52.227-12, Patent
Rights-Retention by the Contractor
(Long Form), if all the following
conditions apply:

(i) The contractor is other than a small
business firm or nonprofit organization.

(ii) No alternative clause is used in
accordance with paragraph (o) or (d)
below or 27.304-2.

(iii) The contracting agency is one of
those excepted under subdivision
(a)(1)(i) above. "
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(2) If the acquisition of patent rights
for the benefit of a foreign government is
required under a treaty or executive
agreement or if the agency head or a
designee determines at the time of
contracting that it would be in the
national interest to acquire the right to
sublicense foreign governments or
international organizations pursuant to
any existing or future treaty or
agreement, the contracting officer shall
use the clause with its Alternate I.

(c) (1) The contracting officer shall
insert the clause at 52.227-13, Patent
Rights-Acquisition by the Government.
if any of the following conditions apply:

(i) No alternative clause is used in
accordance with subparagraph (c](2) or
paragraph (d) below or 27.304-2.

(ii) The work is to be performed
outside the Unifed States, its
possessions, and Puerto Rico by
contractors that are not small business
firms, nonprofit organizations as defined
in 27.301, or domestic firms. For
purposes of this subparagraph, the
contracting officer may presume that a
contractor is not a domestic firm unless
it is known that the firm is not foreign
owned, controlled, or influenced. (See
27.304-4(a) regarding subcontracts with
U.S. firms.)

(2) Pursuant to their statutory
requirements, DOE and NASA may
specify in their supplemental regulations
use of a modified version of the clause
at 52.227-13 in contracts with other than
small business concerns or nonprofit
organizations.

(3) If the acquisition of patent rights
for the benefits of a foreign government
is required under a treaty or executive
agreement or if the agency head or a
designee determines at the time of
contracting that it would be in the
national interest to acquire the right to
sublicense foreign governments or
international organizations pursuant to
any existing or future treaty or
agreement, the contracting officer shall
use the clause with its Alternate L

(d) (1) If one of the following applies,
the contracting officer may insert the
clause prescribed in paragraph (a] or (b)
above as otherwise applicable; agency
supplemental regulations may provide
another clause and specify its use; or the
contracting officer shall insert the clause
prescribed in paragraph (c) above:

(i) The contract is for the operation of
a Government-owned research or
production facility.

(ii) There are exceptional
circumstances and the agency head
determines that restriction or
elimination of the right to retain title to
any subject invention will better
promote the policy and objectives of

Chapter 18 of Title 35 of the United
States Code.

(iii) It is determined by a Government
authority which is authorized by statute
or executive order to conduct foreign
intelligence or counterintelligence
activities that restriction or elimination
of the right to retain any subject
invention is necessary to protect the
security of such activities.

(2) Any determination under
subdivision (1)(ii) above will be in
writing and accompanied by a written
statement of facts justifyipg the
determination. The statement of facts
will contain such information as the
agency deems relevant and, at a
minimum, will (i) identify the
organization involved, (ii) describe the
extent to which agency action restricted
or eliminated the right to retain title to a
subject invention, (iii) state the facts
and rationale supporting the agency
action, (iv) provide supporting
documentation for those facts and
rationale, and (v] indicate the nature of
any objections to the agency action and
provide any documentation in which
those objections appear. In the case of
contracts with small business concerns
or nonprofit organizations, a copy of
each such determination and written
statement of facts will be sent to the
Comptroller General of the United
States within 30 days after the award of
the applicable funding agreement. In the
case of contracts with small business
concerns, copies will also be sent to the
Chief Counsel for Advocacy of the Small
Business Administration.

(e) To qualify for the clause at 52.227-
11, a prospective contractor may be
required by the agencies excepted under
subdivision (a)(1)[i) above to certify that
it is either a small business firm or a
nonprofit organization. If one of these
agencies has reason to question the
status of the prospective contractor, the
agency may file a protest in accordance
with 13 CFR 121.3-5 if small business
firm status is questioned or require the
prospective contractor to furnish
evidence of its status as a nonprofit
organization.

(f) The Alternates to the clauses at
52.227-11, 52.227-12, and 52.227-13, as
applicable. may be modified by deleting
the reference to future treaties or
agreements or by otherwise more
narrowly defining classes of future
treaties or agreements. It may also be
modified to make clear that the rights
granted to the foreign government or
international organization may be for
additional rights beyond a license or
sublicense if so required by the
applicable treaty or international
agreement. For example, in some cases
exclusive licenses or even assignment of

title in the foreign country involved
might be required. In addition, the
Alternate may be modified to provide
for direct licensing by the contractor of
the foreign government or international
organization.

27.304 Procedures.

27.304-1 General.
(a] Greater rights determinations.

Whenever the contract contains the
clause at 52.227-13, Patent Rights-
Acquisition by the Government, the
contractor (or an employee-inventor of
the contractor after consultation with
the contractor may request greater
rights to an identified invention within
the period specified in such clause.
Requests for greater rights may be
granted if the agency head or designee
determines that the interests of the
United States and the general public vill
be better served thereby. In maldng such
determinations, the agency head or
designee shall consider at least the
following objectives:

(1) Promoting the utilization of
inventions arising from federally
supported research and development.

(2) Ensuring that inventions are used
in a manner to promote free competition.
and enterprise.

(3) Promoting public availability of
inventions made in the United States by
United States industry and labor.

(4) Ensuring that the Government
obtains sufficient rights in federally-
supported inventions to meet the needs
of the Government and protect the
public against nonuse or unreasonable
use of inventions.

(b) Retention of ights by inventor. If
the contractor does not elect to retain
title to a subject invention, the agency
may consider and. after consultation
with the contractor, grant requests for
retention of rights by the inventor.
Retention of rights by the inventor will
be subject to the conditions in
paragraph (d) (except subparagraph
(d)(1). subparagraph (f)(4). and
paragraphs (h), (i), and (ii of the
applicable Patent Rights-Retention by
the Contractor clause.

(c) Government assignment to
contractor of rights in Government
employees'inventions. When a
Government employee is a coinventor of
an invention made under a contract with
a small business firm or nonprofit
organization, the agency employing the
coinventor may transfer or reassign
whatever right it may acquire in the
subject invention from its employee to
the contractor, subject to the conditions
of 35 U.S.C. Chapter 18 and 0MB
Circular A-124.
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(d) Additional requirements. (1) If it is
desired to have the right to require any
of the following, the contract shall be
modified to require the contractor to do
one or more of the following:

(i) Provide periodic (but not more
frequently than annually) listings of all
subject inventions required to be
disclosed during the period covered by
the report.

(ii) Provide a report prior to the
closeout of the contract listing all
subject inventions or stating that there
were none.

(iii) Provide notification of all
subcontracts for experimental,
developmental, or research work.

(iv) Provide upon request, the filing
date, serial number and title; a copy of
the patent application; and patent
number and issue date for any subject
invention inny country in which the
contractor has applied for patents.

(v) Furnish the Government an
irrevocable power to inspect and make
copies of the patent application file.

(2) To the extent provided by such
modification (and automatically under
the terms of the clauses at 52.227-12 and
-13), the contracting officer may require
the contractor to-

(i) Furnish a copy of each subcontract
containing a patent rights clause (but if
a copy of a subcontract is furnished
under another clause, a duplicate shall
not be requested under the patent rights
clause);

(ii) Submit interim and final invention
reports listing subject inventions and
notifying the contracting officer of all
subcontracts awarded for experimental,
developmental, or research work;

(iii) Submit information regarding the
filing date, serial number and title, and,
upon request, a copy of the patent
application, and patent number and
issue date for any subject invention in
any country for which the contractor has
retained title; and

(iv) Submit periodic reports on the
utilization of a subject invention or on
efforts at obtaining utilization that are
being made by the contractor or its
licensees or assignees.

(3) The contractor is required to
deliver to the contracting officer an
instrument confirmatory of all rights to
which the Government is entitled and to
furnish the Goiernment an irrevocable
power to inspect and make copies of the
patent application file. Such delivery
should normally be made within'6
months after filing each patent
application, or within 6 months after
submitting the invention disclosure if the
application has been previously filed.

(e) Revocation or modification of
contractor's minimum rights. Before
revocation or modification of the

contractor's license in accordance with
27.302(h)(2), the contracting officer will
furnish the contractor a written notice of
intention to revoke or modify the
license, and the contractor will be
allowed 30 days (or such other time as
may be authorized by the contracting
officer for good cause shown by the
contractor) after the notice to show
cause why the license should not be
revoked -or modified. The contractor has
the right to appeal, in accordance with
applicable provisions in the Federal
Property Management Regulations and
agency licensing regulations, any
decisions concerning the revocation or
modification.

(f) Modification, waiver, oromission
of rights of the Government or
obligations of the contractor. (1) In
contracts not subject to 35 U.S.C.
Chapter 18, an agency may modify,
waive, or omit, in whole or in part, any
of the rights of the Government or
obligations of the contractor described
in 27.302(c) through (h) if the agency
head or designee determines at the time
of contracting (i) that the interests of the
United States and the general public will
be better served thereby as, for
example, where this is necessary to
obtain a uniquely or highly qualified
contractor, or (ii) that the contract
involves cosponsored, cost sharing, or
joint venture research and development,
and the contractor, cosponsor, or joint
venturer is making a substantial
contribution of funds, facilities, or
equipment to the work performed under
the contract.

(2) Any modification, waiver, or
omission of the rights of the Government
shall be in Writing and accompanied by
'a written statement of facts justifying
the determination. Inasmuch as these
rights are normally considered the
minimum rights necessary to protect the
interests of the United States and the
general public under the policy and
objectives of 27.302(a)(1), such
statement must specifically-
" (i) Describe the extent to which the

Government's rights are to be modified,
waived, or omitted;

(ii) State the facts and rationale for
such modification, waiver, or omission;
and

(iii) Include a statement as to why the
interests of the United States and the
general public will be better served by
such modification, waiver, or omission
under the policy and objectives of
27.302(a)(1), with particular emphasis on
(A) ensuring that the Government
obtains sufficient rights to meet its
needs competitively and at the lowest
cost when relinquishing the
Government's royalty-free license rights,
(B) protecting the public against nonuse

or unreasonable use of inqentions
arising out of the contract when
relinquishing march-in rights intended to
prevent suppression of such inventions
and to assure their availability to meet
health or safety needs or regulatory
requirements, and (C) promoting the
public availability of such inventions
through commercialization by United
States industry and labor.

(g) Exercise of march-in rights, The
following procedures shall govern the
exercise of the march-in rights set forth
in 35 U.S.C. 203, paragraph (j) of the
Patent Rights-Retention by the
Contractor clauses, and subdivision
(c)(1)(ii) of the Patent Rights-
Acquisition by the Government clause:

(1) When the agency receives
information that it believes might
warrant the exercise of march-in rights,
before initiating any march-in
proceeding in accordance with the
procedures of subparagraph (2) below, it
shall notify the contractor in writing of
the information and request informal
written or oral comments from the
contractor. In the absence of any
comments from the contractor within 30
days the agency may, at its discretion,
initiate the procedures below. If a
comment is received, whether or not
within 30 days, then the agency shall,
within 60 days after it receives the
comment, either initiate the procedures
below or notify the contractor, in
writing, that it will not pursue march-In
rights based on the information about
which the contractor was notified.

(2) A march-in proceeding shall be
initiated by the issuance of a written
notice by the agenby head or a designee
to the contractor and its assignee or
exclusive licensee, as applicable, stating
that the Government has determined to
exercise march-in rights. The notice
shall state the reasons for the proposed
march-in in terms sufficient to put the
contractor on notice of the facts upon
which the action is based, and shall
specify the field or fields of use in which
the Government is considering requiring
licensing. The notice shall advise the
contractor, assignee, or exclusive
licensee of its rights as set forth in 33.011
and in any supplemental agency
regulations or procedures. The
determination to exercise march-in
rights shall be made by the contracting.
officer, as a final decision for purposes
of the Contract Disputes Act in
accordance with 33.011.

(3) These procedures shall also apply
to the exercise or march-in rights
against inventors receiving title to
subject inventions under 35 U.S.C. 202(d)
and, for that purpose, the term
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"contractor" as used herein shall be
deemed to include the inventor.

(4) The contractor, assignee, or
exclusive licensee will not be required
to grant a license and the Government
will not grant any license until after
either (i] go days from the date of the
contractor's receipt of the contracting
officer's decisior, if no appeal of the
decision has been made to a Board of
Contract Appeals and if no action has
been brought under 41 U.S.C. 609 within
that time, or (ii) the board or court has
made a final decision, in cases when an
appeal or action has been brought
within so days of the contracting
officer's decision.

(h) Licenses and assignments under
contracts with nonprofit organizations.
If the contractor is a nonprofit
organization, the clause at 52.227-11
provides that certain contractor actions
require agency approval, as specified
below. Agencies shall provide
procedures for obtaining such approval.. (1) Rights to a subject invention in the
United States may not be assigned
without the approval of the contracting
agency, except where such assignment
is made to an organization which has as
one ofits primary functions the
management of inventions and which is
,not, itself, engaged in or does not hold a
substantial interest in other
organizations engaged in the
manufacture or sale of products or the
use of processes that might utilize the
invention or be in competition with
embodiments of the invention (provided
that such assignee will be subject to the
same provisions as the contractor).

(2) The contractor may not grant
exclusive licenses under United States
patents or patent applications in subject
inventions to persons other than small
business firms for a period in excess of
the earlier of-

(i) Five years from first commercial
sale or use of the invention; or

(ii) Eight years from the date of the
exclusive license excepting that time
before regulatory agencies necessary to
obtain premarket clearance, unless on a
case-by-case basis the contracting
agency approves a longer exclusive
license. If exclusive field of use licenses
are granted, commercial sale or use in
one field of use will not be deemed
commercial sale or use as to other fields
of use, and a first commercial sale or
use with rdspect to a product of the
invention will not be deemed to end the
exclusive period to different subsequent.products covered by the invention.

27.304-2 Contracts placed by or for other
Government agencies.

The following procedures apply unless
agency agreements provide otherwise:

(a) When a Government agency
requests another Government o-ncy to
award a contract on its behalf, th2
request should explain any special
circumstances surrounding the contract
and specify and furnish the patent rights
clause to be used. Normally, the clause
will be in accordance with the policies
and procedures of this subpart. If.
however, the request states that a clause
of the requesting agency is required (e.g.,
because of statutory requirements, a
deviation, or exceptional circumstances)
that clause shall be used rather than
those of this subpart.

(1) If the request states that an agency
clause is required and the work to be
performed under the contract is not
severable and is funded wholly or in
part by the agency, then that agency
clause and no other patent rights clause
shall be included in the contract.

(2) If the request states that an agency
clause is required, and the work to be
performed under the contract Is
severable and is only in part for the
requesting agency, then the work which
is on behalf of the requesting agency
shall be identified in the contract, and
the agency clause shall be made
applicable to that portion. In such
situations, the remaining portion of the
work (for the agency awarding the
contract] shall likewise be identified
and the appropriate patent riohts clause
(if required) shall be made applicable to
that remaining portion.

(3) If the request states that an agency
clause is not required in any resulting
contract, then the appropriate patent
rights clause shall be used, if a patent
rights clause is required.

(b) Where use of the specified clause,
or any modification, waiver, or omission
of the Government's rights under any
provisions therein, requires a written
determination, the reporting of such
determination, or a deviation, if any
such acts are required in accordance
with 27.303(d)12). 27.304-1(f)[2), or 1.4, it
shall be the responsibility of the
requesting agency to make such
determination, submit the required
reports, and obtain such deviations, in
consultation with the contracting
agency, unless othense agreed
between the contracting and requesting
agencies. However, a deviation to a
specified clause of the requesting
agency shall not be made without prior
approval of that agency.

(c) The requesting agency may
require, and provide instructions
regarding, the forwarding or handling of
any invention disclosures or other
reporting requirements of the specified
clauses. Normally the requesting agency
shall be responsible for the handling of
any disclosed inventions, including the

filin- of patcnt applications whare the
Govornment receives title, and the
custody, control and licensing thereof,
unless proided othmrwise in the
instrucfiors or other ageents with
the cotracting agency.

27.304-3 Contracts for constructfon work
or architect-cngin~er service-s

(a) If a solicitation or contract for
construction work or architect-engineer
services has as a purpose the
performance of experimental
developmental or research v.o k or test
and evaluation studies involving such
work and calls for. or can ba expected
to involve, the design of a Government
facility or of novel structures. machines,
products, materials, processes, or
equipment (including construction
equipment), it shall include a patent
rights clause selected in accordance
with the policies and procedures of this
Subpart 27.3.

(b) A solicitation or contract for
construction work or architect-engineer
services that calls for or can be
expected to involve only "standard
types of construction" to be built by
previously developed equipment.
methods, and processes shall not
include a patent rights clause. The term
"standard types of construction" means
construction in which the distinctive
features, if any, in all likelihood will
amount to no more than-

(1) Variations in size, shape, or
capacity of otherwise structurally
orthodox and conventionally acting
structures or structural groupings; or
(2) Purely artistic or esthetic (as

distinguished from functionally
significant] architectural configurations
and designs of both structural and
nonstructural members or groupings.
which may or may not be sufficiently
novel or meritorious to qualify for
design protection under the design
patent or copyright laws.

27.304-4 Subcontracts.
(a] The policies and procedures

covered by this subpart apply to all
contracts at any tier. Hence, a
contractor awarding a subcontract and a
subcontractor awarding a lower-tier
subcontract that has as a purpose the
conduct of enparimenta1 developmental,
or research work is required to
determine the appropriate patent rights
clause to be included that is consistent
with these policies and procedures.
Generally, the clause at either 52.227-11,
52.227-12, or 52.227-13 is to be used and
will be so specified in the patent rights
clause contained in the higher-tier
contract, but the contracting officer may
direct the use of a particular patent
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rights clause in any lower-tier contract
in accordance with the policies and
procedures of this subpart. For instance,
when the clause at 52.227-13 is in the
prime contract because the work is to be
performed overseas, any subcontract
with a nonprofit organization would
contain the clause at 52.227-11.

(b) Whenever a prime contractor or a
subcontractor considers the inclusion of
a particular clause in a subcontract to
be inappropriate or a subcontractor
refuses to accept the proffered clause,
the matter shall be resolved by the
agency contracting officer in
consultation with counsel.

(c) It is Government policy that
contractors shall not use their ability to
award subcontracts is economic
leverage to acquire rights for themselves
in inventions resulting from
subcontracts.

27.304-5 Appeals. -
(a) The agency official initially

authorized to take any of the following
actions shall provide the contractor with
a written statement of the basis for the
action at the time the action is taken,
including any relevant facts that were
relied upon in taking the action:

(1) A refusal to grant an extension to
the invention disclosure period under
subparagraph (c)(4) of the clauses at
52.227-11 and 52.227-12.

(2) A request for a conveyance of title
to the Government under 27.302(d)(1)(i)
through (v).

(3) A refusal to grant a waiver under
27.302(g), Preference for U.S. Industry.

(4) A refusal to approve an
assignment under 27.304-1(h) (1).

(5) A refusal to approve an extension
of the exclusive license period under
27.304-1(h)(2).

(b) Each agency shall establish and
publish procedures under which any of
the agency actions listed in paragraph
(a) above may be appealed to the head
of the agency or designee. Review at this
level shall consider both the factual and
legal basis for the action and its
consistency with the policy and
objectives of 35 U.S.C. 200-206 and this
subpart.

(c) Appeals procedures established
under paragraph (b) above shall include
administrative due process procedures
and standards for fact-finding at least
comparable to those set forth in Part
13e-g of OMB Circular A-124 whenever
there is a dispute a' to the factual basis
for an agency request for a conveyance
of title under 27.302(d)(1)(i) through (v)
including any dispute as to whether or
not an invention is a subject invention.

(d) To the extent that any of the
actions described in paragraph (a)
above are subject to appeal under the

Contract Disputes Act, the procedures
under that Act will satisfy the
requirements of paragraphs (b) and (c)
above.

27.305 Administration of patent rights
clauses.

27.305-1 Patent rights follow-up.
(a) It is important that the

Government and the contractor know
and exercise their rights in inventions
conceived or first actually reduced to
practice in the course of or under
Government contracts in order to 'ensure
their expeditious availability to the
public and to enable the Government,
the contractor, and the public to avoid
unnecessary'payment of royalties and to
defend themselves against claims and
suits for patent infringement. To attain
these ends, contracts having a patent
rights clause should be so administered
that-

(1) Inventions are identified,
disclosed, and reported as required by
the contract, and elections are made;

(2) The rights of the Government in
such inventions are established;

(3) Where patent protection is
appropriate, patent applications are
timely filed and prosecuted by
contractors or by the Government;

(4) The rights of the Government in
filed patent applications are
documented by formal instruments such
as licenses or assignments; and

(5) Expeditious commercial utilization
of such inventions is achieved.

(b) If a subject invention is made
under funding agreements of more than.
one agency, at the request of the
contractor or on their own initiative, the.
agencies shall designate one agency as
responsible for administration of the
rights of the Government in the
invention.

27.305-2 Follow-up by contractor.
(a) Contractor procedures. If required

by the applicable clause, the contractor
shall establish and maintain effective
procedures to ensure its patent rights
obligations are met and that subject
inventions are timely identified and
disclosed, and when appropriate, patent
applications are filed.

(b) Contractor reports. Contractors
shall submit all reports required by the
patent rights clause to the contracting
officer or other representative
designated for such purpose in the
contract. Agencies may, in their
implementing instructions, provide
specific forms for use on an optional
basis for such reporting.

27.305-3 Follow-up by Government
(a) Agencies shall maintain

appropriate follow-up procedures to

protect the Government's interest and to
check that subject inventions are
identified and disclosed, and when
appropriate, patent applications are
filed, and that the Government's rights
therein are established and protected,
Follow-up activities for contracts that
include a clause referenced In 27.304-2
shall be coordinated with the
appropriate agency.

(b) The contracting officer
administering the contract (or other
representative specifically designated in
the contract for such purpose) is
responsible for receiving invention
disclosures, reports, confirmatory
instruments, notices, requests, and other
documents and information submitted
by the contractor pursuant to a patent
rights clause. If the contractor fails to
furnish documents or information as
called for by the clause within the time
required, the contracting officer shall
promptly request the contractor to
supply the required documents or
information and, if the failure persists,
shall take appropriate action to secure
compliance. Invention disclosures,
reports, confirmatory instruments,
notices, requests, and other documents
and information relating to patent rights
clauses shall be promptly furnished by
the contracting officer administering the
contract (or other designee) to the
procuring agency or contracting activity
for which the procurement was made for
appropriate action.

(c) Contracting activities shall -
establish appropriate procedures to
detect and correct failures by the
contractor to comply with its obligations
under the patent rights clauses, such as
failures to disclose and report subject
inventions, both during and after
contract performance. Ordinarily a
contractor should have written
instructions for its employees covering
compliance with these contract
obligations. Government effort to review
and correct contractor compliance with
its patent rights obligations should be
directed primarily towards contracts
that, because of the nature of the
research, development, or experimental
work or the large dollar amount spdnt
on such work, are more likely to result
in subject inventions significant In
number or quality, and towards
contracts when there is reason to
believe the contractors may not be
complying with their contractual
obligations. Other contracts may be
reviewed using a spot-check method, as
feasible. Appropriate follow-up
procedures and activities may include
the investigation or review of selected
contracts or contractors by those
qualified in patent and technical matters

I -- - " v
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to detect failures to comply with
contract obligations.

(d) Follow-up activities should
include, where appropriate, use of
Government patent personnel-

(1) To interview agency technical
personnel to identify novel
developments made in contracts;

(2] To review technical reports
submitted by contractors with cognizant
agency technical personnel;

(3) To check the Official Gazette of
the United States Patent and Trademark
Office and other sources for patents
issued to the contractor in fields related
to its Government contracts; and

(4) If additional information is
required, to hav6 cognizant Government
personnel interview contractor
personnel regarding work under the
contract involved, observe the work on
site, and inspect laboratory notebooks
and offer records of the contractor
related to work under the contract.

(e) If it is determined that a contractor
or subcontractor does not have a clear
understanding of the rights and
obligations of the parties under a patent
rights clause, or that its procedures for
complying with the clause are deficient.
a post-award orientation conference or
letter should ordinarily be used to
explain these rights and obligations (see
Subpart 42.5]. When a contractor fails to
establish, maintain, or follow effective
procedures for identifying, disclosing,
and, when appropriate, filing patent
applications on inventions (if such
procedures are required by the patent
rights clause), or after appropriate notice
fails to correct any deficiency, the
contracting officer may require the
contractor to make available for
examination books, records, and
documents relating to the contractor's
inventions in the same field of
technology as the contract effort to
enable a determination of whether there
are such inventions and may invoke the
withholding of payments provision (if
any) of the clause. The withholding of
payments provision (if any) of the patent
rights clause or of any other contract
clause may also be invoked if the
contractor fails to disclose a subject
invention. Significant or repeated
failures by a contractor to comply with
the patent rights obligation in its
contracts shall be documented and

'made a part of the general file (see
4.801(c)(3)).

27.305-4 Conveyance of Invention rights
acquired by the Government

(a) Agencies are responsible for those
procedures necessary to protect the
Government's interest in subject
inventions. When the Government
acquires the entire right, title, and -

interest in an invention by contract, this
is normally accomplished by an
assignment either from each inventor to
the contractor and from the contractor
to the Government, or from the inventor
to the Government with the consent of
the contractor, so that the chain of title
from the inventor to the Government is
clearly established. When the
Governments rights are limited to a
license, there should be a confirmatory
instrument to that effect.

(b) The form of conveyance of title
from the inventor to the contractor must
be legally sufficient to convey the rights
the contractor is required to convey to
the Government. Agencies may. by
supplemental instructions, develop
suitable assignments, licenscs. and other
papers evidencing any rights of the
Government in patents or patent
applications, including such instruments
as may be required to be recorded in the
Siatutory Register or documented in the
Government Register maintained by the
U.S. Patent and Trademark Office
pursuant to Executive Order 9124.
February 18,1944.
27.305-5 Publication or release of

Invention disclosures.

(a) In accordance with the policy at
27.302[i), to protect their mutual
interests, contractors and the
Government should cooperate in
deferring the publication or release of
invention disclosures until the filing of
the first patent application, and use their
best efforts to achieve prompt riling
when publication or release may be
imminent. The Government will, on its
part'and to the extent authorized by 35
U.S.C. 205, withhold from disclosure to
the public any invention disclosures
reported under the patent rights clauses
of 52.227-11, 52.227-12, or 52.227-13 for a
reasonable time in order for patent
applications to be filed. The policy in
27.302(i) regarding protection of
confidentiality shall be followed.

(b) The Government will also use
reasonable efforts to withhold from
disclosure to the public for a reasonable
time other information disclosing a
reported invention included in any data
delivered pursuant to contract
requirements: provided, that the
contractor notifies the agency as to the
identity of the data and the invention to
which it relates at the time of delivery of
the data. Such notification must be to
both the contracting officer and any
patent representative to which the
invention is reported, if other than the
contracting officer.

27.06 Ucensing background patent
rights to third parties.

(a) A contract with a small business
firm or nonprofit organization will not
contain a provision allowing the
Government to require the licensing to
third parties of inventions oned by the
contractor that are not subject
inventions unless such provision has
been approved by the agency head and
written justification has been signed by
the agency head. Any such provision
will clearly state whether the licensing
may be required in connection with the
practice of a subjct invention, a
specifically identified work object, or
both. The agency head may not delegate
the authority to approve such provisions
or to sign justifications required for such
provisions.

(b) The Government will not require
the licensing of third parties under any
such provision unless the agency head
determines that the use of the invention
by others is necessary for the practice of
a subject invention or for the use of a
wilorl object of the contract and that
such action is necessary to achieve the
practical application of the subject
invention or wor: object. Any such
determination vll be on the record after
an opportunity for a hearing, and the
contractor shall be given notification of
the determination by certified or
registered mail. The notification shall
include a statement that any action
commenced for judicial review of such
determination must be brought by the
contractor within 60 days after the
notification.
SUBPART 27.4-RIGHTS IN DATA AND

COPYRIGHTS

27.401 Genera!

It is necessary for Government
departments and agencies, in order to
carry out their missions and programs,
to acquire or obtain access to many
kinds of data developed under or used
in performing their contracts. Such data
are required in order to obtain
competition among suppliers; to meet
acquisition needs; to ensure logistic
support; to fulfill certain responsibilities
for disseminating and publishing the
results of their activities; to ensure
appropriate use of the results of
research, development, and
demonstration activities; and to meet
other programmatic and statutory
requirements. At the same time, the
Government recognizes that its
contractors may have a property right or
other valid economic interest in certain
data resulting from private investment,
and that the protection from
unauthorized use and disclosure of this
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'data, and other data made available to
the Government for use, is required in
order to preclude the compromise of
such property right or economic interest,
jeopardizing the contractor's commercial
position, and impairment of the
Government's ability to obtain access to
or use of such data. Protecting this data
is therefore necessary to encourage
qualified contractors to participate in
Government programs and apply
innovative concepts to such programs.
Specific agency regulations shall be
framed in-light of the above
considerations to strike a balance
between the Government's need and the
contractor's economic interest.

SUBPART 27.5-RESERVED

SUBPART 27.6-FOREIGN LICENSE
AND TECHNICAL ASSISTANCE
AGREEMENTS

27.601 General.
Agencies shall provide all necessary

rules and regulations as are required for
the proper application of the laws and
policies of the U.S. Government
regarding-

(a) Elimination in agreements between
domestic concerns and foreign
governments or foreign concerns of
charges for the use of patents in which
the U.S. Government has a royalty-free
license or of charges in agreements for
the use of data that the U.S. Government
has a right to use and disclose to others,
that is in the public domain, or that was
acquired by the U.S. Government with
the unrestricted right to use, duplicate,
or disclose and to have or permit others
to do so;

(b) Foreign license and technical
assistance agreements between the U.S.
Government and United States domestic
concerns;

(c) Guidance on negotiating contract
prices and terms concerning patents and
data, including royalties, in contracts
between the U.S. Government and a
foreign government or foreign concern;
and

(d) Regulations and guidance on
controls on the exportation of data
relating to certain designated items,
such as arms or munitions of war, and
guidance on reviews of agreements
involving such data (see 22 CFR 124).

PART 31-CONTRACT COST
PRINCIPLES AND PROCEDURES

31.205-18 [Amended]
16. In subsection 31.205-18,

paragraphs (c)(1)(i) and (c)(1)(v) are
amended by changing "$4 million" to
read "$4,400,000", and paragraph
(c)(1)(ii) is amended by changing
"$500,000" to read "$550,000".

PART 52-SOLICITATION
PROVISIONS AND CONTRACT
"CLAUSES

17. The table of contents for Part 52 is
amended by adding the following
entries:
* * * * *

52.227-1 Authorization and Consent.
52.227-2 Notice and Assistance Regarding

Patent and Copyright Infringement.
52.227-3 Patent Indemnity.
52.227-4 Patent Indemnity-Construction

Contracts.
52.227-5 Waiver of Indemnity.
52.227-6 Royalty Information.
52.227-7 Patents--Notice of Government

Licensee.
52.227-8 Reporting of Royalties (Foreign).
52.227-9 Refund of Royalties.
52.227-10 Filing of Patent Applications-

Classified Subject Matter.
52.227-11 Patent Rights-Retention'by the

Contractor (Short Form).
52.227-12 Patent Rights-Retention by the

Contractor (Long Form).
52.227-13 Patent Rights-Acquisition by the

Government.

Authority: 40 U.S.C. 486(c); Chapter 137,10
U.S.C.; and 42 U.S.C. 2453(c).

18. The titles and text of subsections
52.222-40 through 52.222-44 are removed
and reserved.

19. In paragraph (b) of the contract
clause at subsection 52.225-9, the last
sentence is revised to read as follows:

52.225-9 Buy American Act-Trade
Agreements Act-Balance of Payments
Program.

(b) * * * Contractors may not supply
a foreign end product with a total value
of $161,000 or more unless the foreign
end product is a designated country'end
product (see FAR 25.401), or unless a
waiver is granted under section°302 of
the Trade Agreements Act of 1979 (see
FAR 25.402(b)).
* * * * *

52.227 [Removed]
20. Section 52.227 [Reserved] is

removed.
21. Subsections 52.227-1 through

52.227-13 are added to read as follows:

52.227-1 Authorization and Consent
As prescribed at 27.201-2(a), insert the

following clause:
AUTHORIZATION AND CONSENT

(APR 1984)
(a) The Government authorizes and

consents to all use and manufacture, in
performing this contract or any
subcontract at any tier, of any invention
described in and covered by a United
States patent (1) embodied in the
structure or composition of any article
the delivery of which is accepted by the

Government under this contract or (2)
-used in machinery, tools, or methods
whose use necessarily results from
compliance by the Contractor or a
subcontractor with (i) specifications or
written provisions forming a part of this
contract or (ii) specific written
instructions given by the Contracting
Officer directing the manner of
performance. The entire liability to the
Government for infringement of a patent
of the United States shall be determined
solely by the provisions of the indemnity
clause, if any, included in this contract
or any subcontract hereunder (including
any lower-tier subcontract), and the
Government assumes liability for all
other infringement to the extent of the
authorization and consent hereinabove
granted.

(b) The Contractor agrees to include,
and require inclusion of, this clause,
suitably modified to identify the parties,
in all subcontracts at any tier for
supplies or services (including
construction, architect-engineer
services, and materials, supplies,
models, samples, and design or testing
services expected to exceed $25,000;
however, omission of this clause from
any subcontract, under or over $25,000,
does not affect this authorization and
consent.

(End of clause) (R 7-103.22 1961 JAN)
Alternate I (APR 1984). The following

is substituted for paragraph (a) of the
clause:

(a) The Government authorizes and
consents to all use and manufacture of
any Invention described in and covered
by a United States patent in the
performance of this contract or any
subcontract at any tier.

(R 7-302.21 1964 MAR)
Alternate 11 (APR 1984). The following

is substituted for paragraph (a) of the
clause:

(a) The Government authorizes and
consents to all use and manufacture In
the performance of any order at any tier
or subcontract at any tier placed under
this contract for communication services
and facilities for which rates, charges,
and tariffs are not established by a
government regulatory body, of any
invention described in and covered by a
United States patent (1) embodied In the
structure or composition of any article
the delivery of which is accepted by the
Government under this contract or (2)
used in machinery, tools, or methods
whose use necessarily results from
compliance by the contractor or a
subcontractor with specifications or
written provisions forming a part of this
contract or with specific written
instructions given by the Contracting
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Officer directing the manner of
performance.

(R 7-1702.5(a) 1971 APR)

52.227-2 Notice and Assistance
Regarding Patent and Copyright
Infringement.

As prescribed at 27.202-2, insert the
following clause:
NOTICE AND ASSISTANCE REGARD-

ING PATENT AND COPYRIGHT IN-
FRINGEMENT (APR 1984)
(a) The Contractor shall report to the

Contracting Officer, promptly and in
reasonable written detail, each notice or
claim of patent or copyright
infringement based on the performance
of this contract of which the Contractor
has knowledge.

(b) In the event of any claim or suit
against the Government on account of
any alleged patent or copyright
infringement arising out of the
performance of this contract or out of
the use of any supplies furnished or
work or services performed under this
contract, the Contractor shall furnish to
the Government, when requested by the
Contracting Officer, all evidence and
information in possession of the
Confractor pertaining to such suit or
claim. Such evidence and information
shall be furnished at the expense of the
Government except where the
Contractor has agreed to indemnify the
Government.

(c) The Contractor agrees to include,
and require inclusion of, this clause in
all subcontracts at any tier for supplies
or services (including construction and
architect-engineer subcontracts and
those for material, supplies, models,
samples, or design or testing services)
expected to exceed the dollar amount
set forth in 13.000 of the Federal
Acquisition Regulation (FAR).

(End of clause) (R 7-103.23 1965 JAN)

52.227-3 Patent Indemnity.
Insert the following clause as

prescribed at 27.203-1(b), 27.203-2(a), or
27.203-4(a)(2)as applicable:

PATENT INDEMNITY (APR 1984)
fa) The Contractor shall indemnify the

Government and its officers, agents, and
employees against liability, including
costs, for infringement of any United
States patent (except a patent issued
upon an application that is now or may
hereafter be withheld from issue
pursuant to a Secrecy Order under 35
U.S.C. 181] arising out of the
manufacture or delivery of supplies, the
performance of services, or the
construction, alteration, modification, or
repair of real, property (hereinafter
referred to as "construction work")
under this 'contract, or out of the use or
disposal by or for the account of the

Government of such supplies or
construction work.

(b) This indemnity shall not apply
unless the Contractor shall have been
informed as soon as practicable by the
Government of the suit or action alleging
such infringement and shall have been
given such opportunity as is afforded by
applicable laws, rules, or regulations to
participate in its defense. Further, this
indemnity shall not apply to (1) an
infringement resulting from compliance
with specific written instructions of the
Contracting Officer directing a change in
the supplies to be delivered or in the
materials or equipment to be used, or
directing a manner of performance of
the contract not normally used by the
Contractor, (2) an infringement resulting
from addition to or change in supplies or
components furnished or construction
work performed that was made
subsequent to delivery or performance.
or (3) a claimed infringement that is
unreasonably settled without the
consent of the Contractor, unless
required by final decree of a court of
competent jurisdiction.

(End of clause) (R 7-104.5 1975 JUN)
Alternate I (APR 1984). The following

paragraph (c) is added to the clause:
(c) This patent indemnification shall

not apply to the folluwing items:

[Contracting Officer list and/or identify,
the items to be excluded from this
indemnity]

(R 7-1W.5(a) 1984 SEP)
Alternate II (APR 1984). The following

paragraph (c) is added to the clause:
(a) This patent indemnification shall

cover the following
item s: ....................................................
[List and/or identify the items to be in-

cluded under this indemnity] (R 7-
104.5(a) 1954 SEP)
Alternate III (APR 1984). The

following paragraph is added to the
clause:

( ] As to subcontracts at any tier for
communication service, Wis Gkbuse shall
apply only to individual communication
service authorizations ovci S-,,(00 issued
under this contract and covcin- those
communications rervicas and facilities
(1) that are or have been sold or offered
for sale by the Contractor to the public,
(2) that can be provided over
commercially available equipment, or
(3) that involve relatively minor
modifications.

(R 7-1701.10 1971 APR)

52.227-4 Patcnt Indemnlty-Conctruction
Contracts.

As prescribed at 27.203-5, insert the
following clause:

PATENT INDEMNITY-CONSTRUC-
TION CONTRACTS (APR 194)
Except as otherwise provided, the

Contractor agrees to indemnify the
Government and its officers, agents, and
employees against liability, including
costs and expenses, for infringement
upon any United States patent (except a
patent issued upon an application that is
now or may hereafter be withheld from
issue pursuant to a Secrecy Order under
35 U.S.C. 181) arising out of performing
this contract or out of the use or
disposal by or for the account of the
Government of supplies furnished or
work performed under this contract.

(End of clause) (R 7-602.16 1954 JUN)
Alternate I (APR 1984) Designate the

first paragraph as paragraph(a) and add
the following to the basic clause as
paragraph (b):

(b) This patent indemnification shall
not apply to the following items:

[Contracting Officer specifically iden-
tify the item to be excluded]

(R 7-602-16[b) 1956 APR)
NOTE. Exclusion from indemnity of

specified, identified patents, as
distinguished from items, is the
exclusive prerogative of the agency
head or designee (Sea 27.203-6).

52.227-5 Waiver of Indemnity.
As prescribed at 27.203-6, insert the

following clause:
WAIVER OF INDEM NITY (APR 1934)
Any provision or clause of this

contract to the contrary
notwithstanding, the Government
hereby authorizes and consents to the
use and manufacture, solely in
performing this contract, of any
invention covered by the United States
patents identified below and waives
indemnification by the Contractor with
respect to such patents:

...................... .....................

[Contracting Officer identify the patents
by number or by other means ifmore
appropriate].

(End of clause) (AV 7-104.5(o) 1955
JAN)

52.227-6 Royalty Infonmatlan.
As prescribed at 27.204-2, insert the

folowin3 provision:
ROYALTY INFORMATION (APR 1934)

(a) Cost or charges for royalties.
When the response to this solicitation
contains costs or charges for royalties
totaling more than $250, the following
information shall be included in the
response relating to each separate item
of royalty or license fee:

(1) Name and address of licensor.
(2) Date of license agreemenL

12937



Federal Register / Vol. 4b, No. 63 / Friday, March 30, 1984 / Rules and Regulations

(3) Patent numbers, patent application
serial numbers, or other basis on which
the royalty Is payable.

(4) Brief description, including any
part or model numbers of each contract
item or component on which the royalty
is payable.

(5) Percentage or dollar rate of royalty
per unit.

(6) Unit price of contract item.
(7) Number of units.
(8) Total dollar amount of royalties.
(b) Copies of current licenses. In

addition, if specifically requested by the
Contracting Officer before execution of
the contract, the offeror shall furnish a
copy of the current license agreement
and an identification of applicable
claims of specific patents.

(End of provision) (R 7-2003.42 1961
AUG]

Alternate L (APR 1984) Substitute the
following for the introductory portion of
paragraph (a) of the basic clause:

When the response to this solicitation
covers charges for special construction
or special assembly that contain costs or
charges for royalties totaling more than
$250, the following information shall be
included in the response relating to each
separate item of royalty or license fee:

(R 7-1710.12)

52.227-7 Patents-Notice of Government
LicEnsee.

As prescribed at 27.201-3(c), insert the
following provision:

PATENTS-NOTICE OF
GOVERNMENT LICENSEE (APR 1984)

The Government is obligated. to pay a
royalty applicable to the proposed
acquisition because of a license
agreement between the Government and
the patent owner. The patent number is
.......... [Contracting Officer fill in], and
the royalty rate is .......... [Contracting
Officer fill in]. If the offeror is the owner
of, or a licensee under, the patent,
indicate below-

( ) Owner () Licensee
If an offeror does not indicate that it is

the owner or a licensee of the patent, its
offer will be evaluated by adding thereto
an amount equal to the royalty.

(End of provision) (R 7-2003.15 1974
APR)

52.227-8 Reporting of Royalties (Foreign).
As prescribed at 27.204-4, insert the

following clause:
REPORTING OF ROYALTIES

(FOREIGN) (APR 1984)
(a) If this contract is in an amount that

exceeds 50,000 United States dollars, the
Contractor shall report in writing to the
Contracting Officer while performing
this contract the amount of royalties
paid or to be paid by the Contractor
directly to others in performing this

contract. The Contractor shall also (1)
furnish in writing any additional
information relating to such royalties as
may be requested by the Contracting
Officer and (2) insert a provision similar
to this clause in any subcontract at any
tier that involves an amount in excess of
the equivalent of 50,000 United States
dollars.

(b) The term "royalties" as used in
this clause refers to any costs or charges
in the nature of royalties, license fees,
patent or license amortization costs, or
the like for the use of or for rights in
patents or patent applications.

( (End of clause) (R 7-104.8 1966 OCT)

52.227-9 Refund of Royalties.
As prescribed at -7.206-2, insert the

following clause. In solicitations and
contracts with an incentive fee
arrangement, change "price" to "target
cost and target profit" wherever it
appears.

REFUND OF ROYALTIES (APR 1984)
(h) The contract price includes certain

amounts for royalties payable by the
Contractor or subcontractors or both,
which amounts have been reported to
the Contracting Officer.

(b) The term "royalties" as used in
this clause refers to any costs or charges
in the nature of royalties, license fees,
patent or license amortization costs, or
the like, for the use of or for rights in

-patents and patent applications in
connection with performing this contract
or any subcontract hereunder.

(c) The Contractor shall furnish to the
Contracting Officer, before final
payment under this contract, a
statement of royalties paid or required -
to be paid in connection with performing
this contract and subcontracts
hereunder together with the reasons.

(d) The Contractor will be
compensated for royalties reported
under paragraph (c) above, only to the
extent that such royalties were included
in the contract price and are determined
by the Contracting Officer to be properly
chargeable to the Government and
allocable to the contract. To the extent
that any royalties that are included in
the contract price are not in fact paid by
the Contractor or are determined by the
Contracting Officer not to be properly
chargeable to the Government and
allocable to the contract, the contract
price shall be reduced. Repayment or
credit to the Government shall be made
as the Contracting Officer directs.

(e) If, at any time within 3 years after
final payment under this contract, the
Contractor for any reason is relieved in
whole or in part froAi the payment of the
royalties included in the final contract
price as adjusted pursuant to paragraph
(d) above, the Contractor shall promptly

notify the Contracting Officer of that
fact and shall reimburse the
Government in a corresponding amount.

(f) The substance of this clause,
including this paragraph (f), shall be
included in any subcontract in which the
amount of royalties reported during
negotiation of the subcontract exceeds
$250.
(End of clause) (V 7-104.8(b) 1968 FEB)

52.227-10 Filing of Patent Applications-
Classified Subject Matter,

As prescribed at 27.207-2, insert the
following clause:
FILING OF PATENT APPLICATIONS-

CLASSIFIED SUBJECT MATrER
(APR 1984)
(a) Before filing or causing to be filed

a patent application in the United States
disclosing any subject matter of this
contract classified "Secret" or higher,
the Contractor shall, citing the 30-day
provision below, transmit the proposed
application to the Contracting Officer.
The Government shall determine
whether, for reasons of national
security, the application should be
placed under an order of secrecy, sealed
in accordance with the provision of 35
U.S.C. 181-188, or the issuance of a
patent otherwise delayed under
pertinent United States statutes or
regulations. The Contractor shall
observe any instructions of the
Contracting Officer regarding the
manner of delivery of the patent
application to the United States Patent
Office, but the Contractor shall not be
denied the right to file the application. If
the Contracting Officer shall not have
given any such instructions within 30
days from the date of mailing or other
transmittal of the proposed application,
the Contractor may file the application,

(b) Before filing a patent application
in the United States disclosing any
subject matter of this contract classified
"Confidential," the Contractor shall
furnish to the Contracting Officer a copy
of the application for Government
determination whether, for reasons of
national security, the application should
be placed under an order of secrecy or
the issuance of a patent should be
otherwise delayed under pertinent
United States statutes or regulations.

(c) Where the subject matter of this
contract is classified for reasons of
security, the Contractor shall not file, or
cause to be filed, in any country other
thari in the United States as provided in
paragraphs (a) and (b) of this clause, an
application or registration for a patent
containing any of the subject matter of
this contract without first obtaining
written approval of the Contracting
Officer.
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(d) When filing any patent application
coming within the scope of this clause,
the Contractor shall observe all
applicable security regulations covering
the transmission of classified subject
matter and shall promptly furnish to the
Contracting Officer the serial number,
filing date, and name of the country of
any such application. When transmitting
the application to the United States
Patent Office, the Contractor shall by
separate letter identify by agency and
number the contract or contracts that
require security classification markings
to beplaced on the application.

(e) The Contractor agrees to include,
and require the inclusion of, this clause
in all subcontracts at any tier that cover
or are likely to cover classified subject
matter.

(End of clause] (R 7-104.6 1969 DEC)

52.227-11 Patent Rights-Retention by
the Contractor (Short Form).

As prescribed at 27.303(a), insert the
following clause:
PATENT RIGHTS-RETENTION BY

THE CONTRACTOR (SHORT FORM)
(APR 1984]
(a] Definitions.
"Invention" means any invention or

discovery which is or may be patentable
or otherwise protectable under Title 35
of the United States Code.

"Subject invention" means any
invention of the Contractor conceived or
first actually reduced to practice in the
performance of work under this
contract.

"Practical application" means to
manufacture in the case of a
composition or product, to practice in
the case of a process or method, or to
operate in the case of a machine or
system; and, in each case, under such
conditions as to establish that the
inyention is being utilized and that its
benefits are, to the extent permitted by
law or Government regulations,
available to the public on reasonable
terms.

"Made", when used in relation to any
invention, means the conception or first
actual reduction to practice of such
invention.

"Small business firm" means a small
domestic business concern as defined at
Section 2 of Public Law 85-536 (15 U.S.C.
632) and implementing regulations of the
Administrator of the Small Business
Administration. For the purpose of this
clause, the size standards for small
business concerns involved in
Government procurement and
subcontracting at 13 CFR 121.3-8 and 13
CFR 121.3-12, respectively, will be used.

"Nonprofit organization" means a
domestic university or other institution
of higher education or an organization of

the type described in section 501(c](3) of
the Internal Revenue Code of 1954 (26
U.S.C. 501(c)) and exempt from taxation
under section 501(a) of the Internal
Revenue Code (26 U.S.C. 501(a)) or any
domestic nonprofit scientific or
educational organization qualified under
a state nonprofit organization statute.

(b) Allocation of principal ights. The
Contractor may retain the entire right.
title, and interest throughout the world
to each subject invention subject to the
provisions of this clause and 35 U.S.C.
203. With respect to any subject
invention in which the Contractor
retains title, the Federal Government
shall have a nonexclusive.
nontransferable, irrevocable, paid-up
license to practice or have practiced for
or on behalf of the United States the
subject invention throughout the world.

(c) Invention disclosure, election of
title, and filing of patent applications by
Contractor.

(1) The Contractor shall disclose each
subject invention to the Contracting
Officer within 2 months after the
inventor discloses it in writing to
Contractor personnel responsible for
patent matters. The disclosure to the
Contracting Officer shall be in theform
of a written report and shall identify the
contract under which the invention was
made and the inventor(s). It shall be
sufficiently complete in technical detail
to convey a clear understanding, to the
extent known at the time of the
disclosure, of the nature, purpose,
operation, and physical, chemical,
biological, or electrical characteristics of
the invention. The disclosure shall also
identify any publication, on sale, or
public use of the invention and whether
a manuscript describing the invention
has been submitted for publication and,
if so, whether it has been accepted for
publication at the time of disclosure. In
addition, after disclosure to the
Contracting Officer, the Contractor shall
promptly notify the Contracting Officer
of the acceptance of any manuscript
-describing the invention for publication
or of any on sale or public use planned
by the Contractor.

(2) The Contractor shall elect in
writing whether or not to retain title to
any such invention by notifying the
Federal agency within 12 months of
disclosure; provided, that in any case
where publication, on sale, or public use
has initiated the 1-year statutory period
wherein valid patent protection can still
be obtained in the United States, the
period of election of title may be
shortened by the agency to a date that is
no more than 60 days prior to the end of
the statutory period.

(3) The Contractor shall file its initial
patent application on an elected

invention within 2 years after election
or, if earlier, prior to the end of any
statutory period wherein valid patent
protection can be obtained in the United
States after a publication, on sale, or
public use. The Contractor will file
patent applications in additional
countries within either 10 months of the
corresponding initial patent application
or 6 months from the date permission is
granted by the Commissioner of Patents
and Trademarks to file foreign patent
applications where such filing has been
prohibited by a Secrecy Order.

(4) Requests for extension of the time
for disclosure to the Contracting Officer,
election, and Ellrg may, at the discretion
of the funding Federal agency, be .
granted.

(d) Conditions when the Government
may obtain title. The Contractor shall
convey to the Federal agency, upon
written request, title to any subject
invention-

(1) If the Contractor fails to disclose or
elect the subject invention within the
times specified in paragraph (c] above,
or elects not to retain title (the agency
may only request title within 60 days
after learning of the Contractor's failure
to report or elect within the specified
times);

(2) In those countries in which the
Contractor fails to file patent
applications within the times specified
in paragraph (c) above;provided,
however, that if the Contractor has filed
a patent application in a country after
the times specified in paragraph (c)
above, but prior to its receipt of the
written request of the Federal agency,
the Contractor shall continue to retain
title in that country; or

(3) In any country in which the
Contractor decides not to continue the
prosecution of any application for, to
pay the maintenance fees on. or defend
in reexamination or opposition
proceeding on, a patent on a subject
invention.

(e) Minimum rights to contractor. (1]
The Contractor shall retain a
nonexclusive, royalty-free license
throughout the world in each subject
invention to which the Government
obtains title except if the C6ntractor
fails to disclose the subject invention
within the times specified in paragraph
(c) above. The Contractor's license
extends to its domestic subsidiaries and
affiliates, if any. within the corporate
structure of which the Contractor is a
part and includes the right to grant
sublicenses of the same scope to the
extent the Contractor was legally
obligated to do so at the time the
contract was awarded. The license is
transferable only with the approval of

12989



Federal Register / Vol. 49, No. 63 / Friday, March 30, 1984 / Rules and Regulations

the funding Federal agency except when
'transferred to the successor of that part
of the Contractor's business to which
the invention pertains.

(2) The Contractor's domestic license
may be revoked or modified by the
funding Federal agency to the extent
necessary to achieve expeditious
practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with applicable provisions
in the Federal Property Management
Regulations and agency licensing
regulations (if any). This license shall
not be revoked in that field of use or the
geographical areas in which the
Contractor has achieved practical
application and continues to make the
benefits of the invention reasonably
accessible to the public. The license in
any foreign country may be revoked or
modified at the discretion of the funding
Federal agency to the extent the
Contractor, its licensees, or its domestic
subsidiaries oF affiliates have failed to
achieve practical application in that
foreign country.

(3) Before revocation or modification
of the license, the funding Federal
agency shall furnish the Contractor a
written notice of its intention to revoke
or modify the license, and the
Contractor shall be allowed 30 days (or
such other time as may be authorized by
the funding Federal agency for good
cause shown by the Contractor] after
the notice to show cause why the
license should not be revoked or
modified. The Contractor has the right to
appeal, in accordance with applicable
agency licensing regulations (if any) and
the Federal Property Management
Regulations concerning the licensing of
Government-owned inventions, any
decision concerning the revocation or
modification of its license.

(f) Contractor action to protect the
Government's interest. (1) The
Contractor agrees to execute or to have
executed and promptly deliver to the
Federal agency all instruments
necessary to (i) establish or confirm the
rights the Government has throughout
the world in those subject inventions to
which the Contractor elects to retain
title, and (ii) convey title to the Federal
agency when requested under paragraph
(d) above, and to enable the
Government to obtain patent protection
throughout the world in that subject
invention.

(2) The Contractor agrees to require,
by written agreement, its employees,
other than clerical and nontechnical
employees, to disclose promptly in
writing to personnel identified as
responsible for the administration of
patent matters and in a format

suggested by the Contractor each
subject invention made under contract
in order that the Contractor can comply
,with the disclosure provisions of
paragraph (c) above, and to execute all
papers necessary to file patent
applications on subject inventions and
to establish the Governent's rights in the
subject inventions. This disclosure
format should require, as a minimum,
the information required by
subparagraph (c)(1) above. The
Contractor shall instruct such employees
through employee agreements or other
suitable educational programs on the
importance of reporting inventions in
sufficient time to permit the filing of
patent applications prior to U.S. or
foreign statutory bars.

(3] The Contractor shall notify the
Federal agency of any decision not to
continue the prosecution of a patent
application, pay maintenance fees, or
defend in a reexamination or opposition
proceeding on a patent, in any country,
not less than 30 days before the
expiration of the response period
required by the relevant patent office.

(4) The Contractor agrees to include,
within the specification of any United
States patent application and any patent
issuing thereon covering a subject
invention, the following statement: "This
invention was made with Government
support under (identify the contract)
awarded by (identify the Federal
agency). The Government has certain
rights in this invention."

(g) Subcontracts. (1) The Contractor
shall incude this clause (52.227-11 of the
Federal Acquisition Regulation (FAR)),
suitably modified to identify the parties,
in all subcontracts, regardless of tier, for
experimental, developmental, or
research work to be performed by a
small business firm or nonprofit
organization. The subcontractor shall
retain all rights provided for the
Contractor in this clause, and the
Contractor shall not, as part of the
consideration for awarding the
subcontract, obtain rights in the
subcontractor's subject inventions.

(2) In the case of subcontracts, at any
tier, when the prime award with the
Federal agency was a contract (but not a
grant or cooperative agreement), the
agency, subcontractor, and the
Contractor agree that the mutual
obligations of the parties created by this
clause constitute a contract between the
subcontractor and the Federal agency
with respect to those matters covered by
this clause.

(h) Reporting utilization of subject
inventions. The Contractor agrees to
submit on request periodic reports no
more frequently than annually on the
utilization of a subject invention or on

efforts at obtaining such utilization that
are being made by the Contractor or its
licensees or assignees. Such reports
shall include information regarding the
status of development, date of first
commercial sale or use, gross royalties
received by the Contractor, and such
other data and information as the
agency may reasonably specify. The
Contractor also agrees to provide
additional reports as may be requested
by the agency in connection with any
march-in proceedings undertaken by the
agency in accordance with paragraph (j)
of this clause. To the extent data or
information supplied under this
paragraph is considered by the
Contractor, its licensee, or assignee to
be privileged and confidential and Is so
marked, the agency agrees that, to the
extent permitted by law, it shall not
disclose such information to persons
outside the Government.

(i) Preference for United States
industry. Notwithstanding any other
provision of this clause, the Contractor
agrees that neither it nor any assignee
will grant to any person the exclusive
right to use or sell any subject invention
in the United States unless such person
agrees that any products embodying the
subject invention will be manufactured
substantially in the United States.
However, in individual cases, the
requirement for such an agreement may
be waived by the Federal agency upon a
showing by the Contractor or its
assignee that reasonable but
unsuccessful efforts have been made to
grant licenses on similar terms to
potential licensees that would be likely
to manufacture substantially in the
United States or that under the
circumstances domestic manufacture Is
not commercially feasible.

() March-in rights. (1) The Contractor
agrees that with respect to any subject
invention in which it has acquired title,
the Federal agency has the right in
accordance with the procedures in FAR
27.304-1(g) to require the Contractor, an
assignee, or exclusive licensee of a
subject invention to grant a
nonexclusive, partially exclusive, or
exclusive license in any field of use to a
responsible applicant or applicants,
upon terms that are reasonable under
the circumstances, and if the Contractor,
assignee, or exclusive licensee refuaes
such a request, the Federal agency has
the right to grant such a license itself If
the Federal agency determines that-

(i) Such action is necessary because
the Contractor or assignee has not
taken, or is not expected to take within
a reasonable time, effective steps to
achieve practical application of the
subject invention in such field of use;
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(ii) Such action is necessary to
alleviate health or safety needs which
are not reasonaby satisfied by the
Contractor, assignee, or their licensees;

(iii) Such action is necessary to meet
requirements for public use specified by
Federal regulations and such
requirements are not reasonably
satisfied by the Contractor, assignee, or
licensees; or

(iv) Such action is necessary because
the agreement required by paragraph (i)
of this clause has not been obtained or
waived or because a licensee of the
exclusive right to use or sell any subject
invention in the United States is in
breach of such agreement.

(k) Special provisons for contracts
with nonprofit organizations. If the
Contractor is a nonprofit organization, it
agrees that-

(1) Rights to a subject invention in the
- United States may not be assigned

without the approval of the Federal
agency, except where such assignment
is made to an organization which has as
one of its primary functions the
management of inventions and which is
not, itself, engaged in or does not hold a
substantial interest in other
organizations engaged in the
manufacture or sale of products or the
use of processes that might utilize the
invention or be in competition with
embodiments of the invention (provided,
that such assignee will be subject to the
same provisions as the Contractor);

(2) The Contractor may not grant
exclusive licenses under United States
patents or patent applications in subject
inventions to persons other than small
business firms for a period in excess of
the earlier of-

(i) Five years from first commercial
sale or use of the invention; or

(ii) Eight years from the date of the
exclusive license excepting that time
before regulatory agencies necessary to
obtain premarket clearance, unless on a
case-by-case basis, the Federal agency
approves a longer exclusive license. If
exclusive field-of-use licenses are
granted, commercial sale or use in one
field of use will not be deemed
commercial sale or use as to other fields
of use, and a first commercial sale or
use with respect to a product of the
invention will not be deemed to end the
exclusive period to different subsequent
products covered by the invention;

(3) The Contractor shall share
royalties collected on a subject
invention with the inventor, and

(4) The balance of any royalties or
income earned by the Contractor with
respect to subject inventions, after
payment of expenses (including
payments to inventors) incidental to the
administration of subject inventions,

will be utilized for the support of
scientific research or education.

(1) Communications. Reserved.
(End of clause) (R 7-302.23(h) 1981 JUL)

Alternate I (APR 1984). Add the
following sentence at the end of
paragraph (b) of the basic clause:

The license shall include the right of
the Government to sublicense foreign
governments and international
organizations pursuant to the following
treaties or international agreements:
.................... * or pursuant to any future
treaties or agreements with foreign
governments or international
organizations.

[*Contracting Officer complete with
the names of applicable existing treaties
or international agreements. The above
language is not intended to apply to
treaties or agreements that are in effect
on the date of the award but are not
listed.]

(R 7-302.23(b) 191 JUL)

52.227-12 Patent Rights-Retentlon by
the Contractor (Long Form)

As prescribed at 27.303(b), insert the
following clause:
PATENT RIGHTS-RETENTION BY

THE CONTRACTOR (LONG FORM)
(APR 1984)
(a) Definitions.
"Invention" means any invention or

discovery which is or may be patentable
or otherwise protectable under Title 35
of the United States Code.

"Subject invention" means any
invention of the Contractor conceived or
first actaully reduced to practice in the
performance of work under this
contract.

"Practical application" means to
manufacture in the case of a
composition or product, to practice in
the case of a process or method, or to
operate in the case of a machine or
system; and, in each case, under such
conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by
law or Government regulations,
available to the public on reasonable
terms.

"Made" when used in relation to any
invention means the conception or first
actual reduction to practice of such
invention.

"Small business firm" means a
domestic small business concern as
defined at Section 2 of Public Law 85-
536 (15 U.S.C. 632) and implementing
regulations of the Administrator of the
Small Business Administration. For the
purpose of this clause, the size
standards for small business concerns
involved in Government procurement
and subcontracting at 13 CFR 121.3-8

and 13 CFR 121.3-12, respectively, will
be used.

"Nonprofit organization" means a
domestic university or other institution
of higher education or an organization of
the type described in section 501(c)(3) of
the Internal Revenue Code of 1954 (26
U.S.C. 501(c)) and exempt from taxation
under section 501(a) of the Internal
Revenue Code (26 U.S.C. 501(a)) or any
domestic nonprofit scientific or
educational organization qualified under
a state nonprofit organization statute.

(b) Allocation ofprincipalrights. The
Contractor may elect to retain the entire
right, title, and interest throughout the
world to each subject invention subject
to the provisions of this clause and 35
U.S.C. 203. With respect to any subject
invention in which the Contractor elects
to retain title, the Federal Government
shall have a nonexclusive.
nontransferable, irrevocable. paid-up
license to practice or have practiced for
or on behalf of the United Slates the
subject invention throughout the world.

(c) Invention disclosurme, election of
title, and filing of patent applications by
Contractor. (1) The Contractor shall
disclose each subject invention to the
Contracting Officer within 2 months
after the inventor discloses it in writing
to Contractor personnel responsible for
patent matters or within 6 months after
the Contractor becomes aware that a
subject invention has been made,
whichever is earlier. The disclosure to
the Contracting Officer shall be in the
form of a written report and shall
identify the contract under which the
invention was made and the inventor(s).
It shall be sufficiently complete in
technical detail to convey a clear
understanding, to the extent known at
the time of the disclosure, of the nature,
purpose, operation, and physical,
chemical, biological, or electrical
characteristics of the invention. The
disclosure shall also identify any
publication, on sale, or public use of the
invention and whether'a manuscript
describing the invention has been
submitted for publication and, if so,
whether it has been accepted for
publication at the time of disclosure. In
addition, after disclosure to the
Contracting Officer, the Contractor shall
promptly notify the Contracting Officer
of the acceptance of any manuscript
describing the invention for publication
or of any on sale or public use planned
by the Contractor.

(2) The Contractor shall elect in
writing whether or not to retain title to
any such invention by notifying the
Federal agency at the time of disclosure
or within 8 months of disclosure, as to
those countries (including the United
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States) in which the Contractor will
retain title; provided, that in any case
where publication, on sale, or public use
has initiated the 1-year statutory period
wherein valid patent protection can still
be obtained in the United States, the
period of election of title may be
shortened by the agency to a date that is
no more than 60 days prior to the end of
the statutory period.

(3) The Contractor shall file its initial
patent application on an elected
invention within I year after election or,
if earlier, prior to the end of any
statutory period wherein valid patent
protection can be obtained in the United
States after a publication, on sale, or
public use. The Contractor shall file
patent applications in additional
countries (including the European Patent
Office and under the Patent Cooperation
Treaty) within either 10 months of the
corresponding initial patent application
or 6 months from the date permission is
granted by the Commissioner of Patents
and Trademarks to file foreign patent
applications where such filing has been
prohibited by a Secrecy Order.

(4) Requests for extension of the time
for disclosure to the Contracting Officer,
election, and filing may, at the discretion
of the funding Federal agency, be
granted, and will normally be granted
unless the Contracting Officer has
reason to believe that a particular
extension would prejudice the
Government's interest.

(d) Conditions when the Government
may obtain title. The Contractor shall
convey to the Federal agency, upon
written request, title to any subject
invention-

(1) If the Contractor elects not to
retain title to a subject invention;

(2) If the Contractor fails to disclose or
elect the subject invention within the
times specified in paragraph (c) above
(the agency may only request title
within 60 days after learning of the
Contractor's failure to report or elect
within the specified times];

(3) In those countries in which the
Contractor fails to file patent
applications within the times specified
in paragraph (c) above; provided,
however, that if the Contractor has filed
a patent application in a country after
the times specified in paragraph (c)
above, but prior to its receipt of the
written request bf the Federal agency,
the Contractor shall continue to retain
title in that country; or

(4) In any country in which the
Contractor-decides not to continue the
prosecution of any application for, to
pay the maintenance fees on, or defend
in reexamination or opposition
proceeding on, a patent on a subject
invention.

(e) Minimim rights to Contractor. (1)
The Contiactor shall retain a
nonexclusive, royalty-free license
throughout the world in each subject
invention to which the Government
obtains title except if the Contractor
fails to disclose the subject invention
within the times specified in paragraph
(c) above. The Contractor's license
extends to its domestic subsidiaries and
affiliates, if any, within the corporate
structure of which the Contractor is a
part and includes the right to grant
sublicenses of the same scope to the
extent the Contractor was legally
obligated to do so at the time the
contract was awarded. The license is
transferable only with the approval of
the funding Federal agency except when
transferred to the successor of that part
of the Contractor's business to which
the invention pertains.

(2) The Contractor's domestic license
may be revoked or modified by the
funding Federal agency to the extent
necessary to achieve expeditious
practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with applicable provisions
in the Federal Property Management
Regulations and agency licensing
regulations (if any). This license shall
not be revoked in that field of use or the
geographical areas in which the
Contractor has achieved practical
application and continues to make the
benefits of the invention reasonably
accessible to the public. The license in
any foreign country may be revoked or
modified at the discretion of the funding
Federal agency to the extent the

Contractor, its licensees, or its domestic
subsidiaries or affiliates have failed to
achieve practical applciation in that
foreign country.

(3) Before revocation or modification
of the license, the funding Federal
agency shall furnish the Contractor a
written notice of its intention to revoke
or modify the license, and the
Contractor shall be allowed 30 days (or
such other time as may be authorized by
the funding Federal agency for good
cause shown by the Contractor) after
the notice to show cause why the
license should not be revoked or
modified. The Contractor has the right to
appeal, in accordance with applicable
agency licensing regulations and the
Federal Property Management
Regulations concerning the licensing of
Government-owned inventions, any
decision concerning the revocation or
modification of its license.

(i) Contractor action to protect the
Government's interest. (1) The
Contractor agrees to execute or to have
executed and promptly deliver to the

Federal agency all instruments
necessary to (i) establish or confirm the
rights the Government has throughout
the world in those subject inventions to
which the Contractor elects to retain
title, and (ii) convey title to the Federal
agency when requestdd under paragraph
(d) above and subparagraph (n)(2)
below, and to enable the Government to
obtain patent protection throughout the
world in that subject invention.

(2) The Contractor agrees to require,
by written agreement, its employees,
other than clerical and nontechnical
employees, to disclose promptly in
writing to personnel identified as
responsible for the administration of
patent matters and in a format
suggested by the Contractor each
subject invention made under contract
in order that the Contractor can comply
with the disclosure provisions of
paragraph (c) above, and to execute all
papers necessary to file patent
applications on subject inventions and
to establish the Government's rights In
the subject inventions. This disclosure
format should require, as a minimum,
the information required by
subparagraph (c)(1) above. The
Contractor shall instruct such employees
through employee agreements or other
suitable educational programs on the
importance of reporting inventions in
sufficient time to permit the filing of
patent applications prior to U.S. or
foreign statutory bars.

(3) The Contractor shall notify the
Federal agency of any decision not to
continue the prosecution of a patent
application, pay maintenance fees, or
defend in a reexamination or opposition
proceeding on a patent, in any country,
not less than 30 days before the
expiration of the response period
required by the relevant patent office.

(4) The Contractor agrees to include,
within the specification of any United
States patent application and any patent
issuing thereon covering a subject
invention, the following statement: "This
invention was made with Government
support under (identify the contract)
awarded by (identify the Federal
agency). The Government has certain
rights in this invention."

(5) The Contractor shall establish and
maintain active and effective
procedures to assure that subject
inventions are promptly identified and
disclosed to Contractor personnel
responsible for patent matters within 6
months of conception and/or first actual
reduction to practice, whichever occurs
first in performance of work under this
contract. These procedures shall include
the maintenance of laboratory
notebooks or equivalent records and
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6therrecords as are reasonably
necessary to document the conception
and/or the first actual reduction to
practice of subject inventions, and
records that show that the procedures
for idenitifying and disclosing the
inventions are followed. Upon request,
the Contractor shall furnish the
Contracting Officer a description of such
procedures for evaluation and for
determination as to their effectiveness.

(6] The Contractor agrees, when
licensing a subject invention, to arrange
to avoid royalty charges on acquisitions
involving Government funds, including
funds derived through Military
Assistance Program of the Government
or otherwise derived through the
Government, to refund any amounts
received as royalty charges on the
subject invention iimacquisitions for, or
on behalf of, the Government, and to
provide for such refund in any
instrument transferring rights in the
invention to any party.

(7) The Contractor shall furnish the
Contracting Officer the following:

(i) Interim reports every 12 months (or
such longer period as may be specified
by the Contracting Officer) from the
date of the contract, listing subject
inventions during that period and
certifying that all subject inventions
have been disclosed or that there are no
such inventions.

(ii) A final report, within 3 months
after completion of the contracted work,
listing all subject inventions or certifying
that there were no such inventions, and
listing all subcontracts at any tier
containing a patent rights clause or
certifying that there were no such
subcontracts.

(8) The Contractor shall promptly
notify the Contracting Officer in writing
upon the award of any subcontract at
any tier containing a patent rights clause
by identifying the subcontractor, the
applicable patent rights clause, the work
to be performed under the subcontract,
and the dates of award and estimated
completion. Upon request of the
Contracting Officer, the Contractor shall
furnish a copy of such subcontract, and
no more frequently than annually, a
listing of the subcontracts that have
been awarded.

(9) In the event of a refusal by a
prospective subcontractor to accept one
of the clauses in subparagraph (g)(1) or
(2) below, the Contractor (i) shall
promptly submit a written notice to the
Contracting Officer setting forth the
subcontractor's reasons for such refusal
and other pertinent information that
may expedite disposition of the matter
and (ii) shall not proceed with such
subcontracting without the written
authorization of the Contracting Officer.

(10) The Contractor shall provide,
upon request, the filing date, serial
number and title, a copy of the patent
application (including an English-
language version if filed in a language
other than English), and patent number
and issue date for any subject invention
for which the Contractor has retained
title.

(11) Upon request, the Contractor
shall furnish the Government an
irrevocable power to inspect and make
copies of the patent application file.

(g) Subcontracts. (1) The Contractor
shall incude the clause at 52.227-11 of
the Federal Acquisition Regulation
(FAR). suitably modified to identify the
parties, in all subcontracts, regardless of
tier, for experimental, developmental, or
research work to be performed by a
small business firm or nonprofit
organization. The subcontractor shall
retain all rights provided for the
Contractor in this clause, and the
Contractor shall not, as part of the
consideration for awarding the
subcontract, obtain rights in the
subcontractor's subject inventions.

(2) The Coitractor shall include this
clause (FAR 52.227-12) in all other
subcontracts, regardless of tier, for
experimental, developmental, or
research work.

(3) In the case of subcontracts, at any
tier, when the prime award ,ith the
Federal agency was a contract (but not a
grant or cooperative agreement), the
agency, subcontractor, and the
Contractor agree that the mutual
obligations of the parties created by this
clause constitute a contract between the
subcontractor and the Federal agency
with respect to those matters covered by
this clause.

(h) Reporting utilization of subject
inventions. The Contractor agrees to
submit on request periodic reports no
more frequently than annually on the
utilization of a subject invention or on
efforts at obtaining such utilization that
are being made by the Contractor or its
licensees or assignees. Such reports
shall include information regarding the
status of development, date of first
commercial sale or use, gross royalties
received by the Contractor, and such
other data and information as the
agency may reasonably specify. The
Contractor also agrees to provide
additional reports as may be requested
by the agency in connection with any
march-in proceedings undertaken by the
agency in accordance with paragraph (j}
of this clause. To the extent data or
information supplied under this
paragraph is considered by the
Contractor, its licensee or assignee to be
privileged and confidential and is so
marked, the agency agrees that, to the

extent permitted by law, it shall not
disclose such information to persons
outside the Government.

(i) Preference for United States
industry. Notwithstanding any other
provision of this clause, the Contractor
agrees that neither it nor any assigneee
will grant to any person the exclusive
right to use or sell any subject invention
in the United States unless such person
agrees that any products embodying the
subject invention will be manufactured
substantially in the United States. -

However, in individual cases, the
requirement for such an agreement may
be waived by the Federal agency upon a
showing by the Contractor orits
assignee that reasonable but,
unsuccessful efforts have been made to
grant licenses on similar terms to
potential licensees that would be likely
to manufacture substantially in the
United States or that under the.
circumstances domestic manufacture is
not commercially feasible.

) March-in rights. The Contractor
agrees that with respect to any subject
invention in which it has acquired title,
the Federal agency has the right in
accordance with the procedures in FAR
27.304-1(g) to require the Contractor, an
assignee, or exclusive licensee of a
subject invention to grant a
nonexclusive, partially exclusive, or
exclusive license in any field of use to a
responsible applicant or applicants,
upon terms that are reasonable under
the circumstances, and if the Contractor.
assignee, or exclusive licensee refuses
such a request. the Federal agency has
the right to grant such a license itself if
the Federal agency determines that-

(1) Such action is necessary because
the Contractor or assignee has not
taken, or is not expected to take within
a reasonable time, effective steps to
achieve practical application of the
subject invention in such field of use;

(2) Such action is necessary to
alleviate health or safety needs which
are not reasonably satisfied by the
Contractor, assignee, or their licensees;

(3) Such action is necessary to meet
requirements for public use specified by
Federal regulations and such
requirements are not reasonably
satisfied by the Contractor, assignee, or
licensees,; or

(4) Such action is necessary because
the agreement required by paragraph (i)
of this clause has not been obtained or.
waived or because a licensee of the
exclusive right to use or sell any subject
invention in the United States is in
breach of such agreement.

(k) Special proisions for contracts
with nonprofit organizations. Reserved.

(1) Communications. Reserved.
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(in) Other inventions. Nothing
contained in this clause shall be deemed
to grant to the Government any rights
with respect to any invention other than
a subject invention.

(n) Examination of records relating to
inventions. (1) The Contracting Officer
or any authorized representative shall,
until 3 years after final payment under
this contract, have the right to examine
any books (including laboratory
notebooks), records, and documents of
the Contractor relating to the conception
or first reduction to practice of
inventions in the same field of
technology as the work under this
contract to determine whether-

(i) Any such inventions are subject -

inventions;
(ii) The Contractor has established

and maintains the procedures required
by subparagraphs (f)(2) and (f)(3) of this
clause; and

(iii) The Contractor and its inventors
have complied with the procedures.

(2) If the Contracting Officer
determines that an inventor has not
disclosed a subject invention to the
Contractor in accordance with the
procedures required by subparagraph
(f)(5) of this clause, the Contracting
Officer may, within 60 days after the
determination, request title in
accordance with subparagraphs (d)(2)
and (d)(3) of this clause. However, if the
Contractor establishes that the failure to
disclose did not result from the
Contractor's fault or negligence, the
Contracting Officer shall not request
title.

(3) If the Contracting Officer learns of
an unreported Contractor invention
which the Contracting Officer believes
may be a subject invention, the
Contractor may be required to disclose
the invention to the agency for a
determination of ownership rights.

(4) Any examination of records under
this paragraph shall be subject to
appropriate conditions to protect the
confidentiality of the information
involved.

(o) Withholding of payment (this
paragraph does not apply to
subcontracts). (1) Any time before final
payment under this contract, the
Contracting Officer may, in the
Government's interest, withhold
payment until a reserve not exceeding
$50,000 or 5 percent of the amount of the
contract, whichever is less, shall have
been set aside if, in the Contracting
Officer's opinion, the Contractor fails
to-

(1) Establish, maintain, and follow
effective procedures for identifying and
disclosing subject inventions pursuant to
subparagraph (f)(5) above;

(ii) Disclose any subject invention
pursuant to subparagraph (c)(1) above;

(iii) Deliver acceptable interim reports
pursuant to subdivision (f)(7)(i) above;
or

(iv) Provide the information regarding
subcontracts pursuant to subparagraph
(f)(6) above.

(2) Such reserve or balance shall be
withheld until the Contracting Officer
has determined that the Contractor has
rectified whatever deficiencies exist and
has delivered all reports, disclosures,
and other information required bk, this
clause.

(3) Final payment under this contract
shall not be made before the Contractor
delivers to the Contracting Officer all
disclosures of subject inventions
required by subparagraph (c)(1) above,
an acceptable final report pursuant to
subdivision (f)(7)(ii) above, and all past
due confirmatory instruments.

(4) The Contracting Officer may
decrease or increase the sums withheld
up to the maximum authorized above.
No amount shall be witliheld under this
paragraph while the amount speqified
by this paragraph is being withheld
under other provisions of the contract.
The withholding of any amount or the
subsequent payment thereof shall not be
construed as a waiver of any
Government right.
(End of clause) (R 7-302.23(b) 1981 JUL)
Alternate I (APR 1984). Add the

following sentence at the end of
paragraph (b) of the basic clause:

The license shall include the right of
the Government to sublicense foreign
governments and international
organizations pursuant to the following
treaties or international agreements:
.................... * or pursuant to any future
treaties or agreements with foreign
governments or international
organizations.

[*Contracting Officer complete with
the names of applicable existing treaties
or international agreements. The above
language is not intended to apply to
treaties or agreements that are in effect
on the date of the award but are not
listed.)

(R 7-302.23(h) 1981 JUL)

52.227-13 Patent Rights-Acqui.ition by
the Government.

As prescribed at 27.303(c), insert th
following clause:
PATENT RIGHTS-ACQUISITION BY

THE GOVERNMENT (APR 1984)
(a) Definitions.
"Invention," as used in this clause,

means any invention or discovery which
is or may be patentable or otherwise
protectable under Title 35 of the United
States Code.

"Subject invention," as used in this
clause, means any invention of the
Contractor conceived or first actually
reduced to practice in the performance
of work under this contract.

"Practical application," as used in this
clause, means to manufacture, in the
case of a composition or product; to
practice, in the case of a process or
method; or to operate, in the case of a
machine or system; and, in each case,
under such conditions as to establish
that the invention is being utilized and
that its benefits are, to the extent
permitted by law or Government
regulations, available to the public on
reasonable terms.

(b) Allocations ofprincipal rights. (1)
Assignment to the Government. The
Contractor agrees to assign to the
Government the entire right, title, and
interest throughout the world in and to
each subject invention, except to the
extent that rights are retained by the
Contractor under subparagraph (b)(2)
and paragraph (d) below.

(2) Greater rights determinations (I)
The Contractor, or an employee-inventor
after consultation with the Contractor,
may retain greater rights than the
nonexclusive license provided in
paragraph (d) below, in accordance with
the procedures of paragraph 27.304-1(a)
of the Federal Acquisition Regulation
(FAR). A request for a determination of
whether the Contractor or the employee-
inventor is entitled to retain such greater
rights must be submitted to the Head of
the Contracting Agency or designee at
the time of the first disclosure of the
invention pursuant to subparagraph
(e)(2) below, or not later than 8 months
thereafter, unless a longer period is
authorized in writing by the Contracting
Officer for good cause shown in writing
by the Contractor. Each determination
of greater rights under this contract
normally shall be subject to paragraph
(c) below, ind to the reservations and
conditions deemed to be appropriate by
the Head of the Contracting Agency or
designee.

(ii) Upon request, the Contractor shall
provide the filing date, serial number
and title, a copy of the patent
application (including an English-
language version if filed in a language
other than English), and patent number
and issue date for anysubjcct invention
in any country for which the Contractor
has retained title.(iii) Upon request, the Contractor shall
furnish the Government an irrevocable
power to inspect and make copies of the
liatent application file.

(c) Minimum rights acquired by the
Government. (1) With respect to each
subject invention to which the

. - . I CO-
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Contractor retains principal or exclusive
rights, the Contractor agrees as follows:

(i) The Contractor hereby grants to the
Government a nonexclusive,
nontransferable, irrevocable, paid-up
license to practice or have practiced
each subject invention throughout the
world by or on behalf of the
Government of the United States
(including any Government agency).

(i) The Contractor agrees that with
respect to any subject invention in
which it has acquired title, the Federal
agency has the right in accordance with
the procedures in FAR 27.304-1(g) to
require the Contractor, an assignee, or
exclusive licensee of a subject invention
to grant a nonexclusive, partially
exclusive, or exclusive license in any
field of use to a responsible applicant or
applicants, upon terms that are
reasonable under the circumstances,
and if the Contractor, assignee, or
exclusive licensee refuses such a
request, the Federal agency has the right
to grant such a license itself if the
Federal agency determines that-

(A] Such action is necessary because
the Contractor or assignee has not
taken, or is not expected to take within
a reasonable time, effective steps to
achieve practical application of the
subject invention in such field of use;

(B) Such action is necessary to
alleviate health or safety needs which
are not reasonably satisfied by the
Contractor, assignee, or their licensees

(C) Such action is necessary to meet
requirements for public use specified by
Federal regulations and such
requirements are not reasonably
satisfied by the Contractor, assignee, or
licensees; or
(D) Such action is necessary because

the agreement required by paragraph (i)
of this clause has neither been obtained
npr waived or because a licensee of the
exclusive right to use or sell any subject
invention in the United States is in
breach of such agreement.

(iii) The Contractor agrees to submit
on request periodic reports no more
frequently than annually on the
utilization of a subject invention or on
efforts at obtaining such utilization of a
subject invention or on efforts at
obtaining such utilization that are being
made by the Contractor or its licensees
or assignees. Such reports shall include
information regarding the status of
development, date of first commercial
sale or use, gross royalties received by
the Contractor, and such other data and
information as the agency may
reasonably specify.. The Contractor also
agrees to provide additional reports as
may be requested by the agency in
connection with any march-in
proceedings undertaken by the agency

in accordance with subdivision (ii)
above. To the extent data or information
supplied under this section is considered
by the Contractor, its licensee, or
assignee to be privileged and
confidential and is so marked, the
agency agrees that, to the extent
permitted by law. it will not disclose
such information to persons outside the
Government.

(iv) The Contractor agrees, when
licensing a subject invention, to arrange
to avoid royalty charges on acquisitions
involving Government funds, including
funds derived through a Military
Assistance Program of the Government
or otherwise derived through the
Government, to refund any amounts
received as royalty charges on a subject
invention in acquisitions for, or on
behalf of, the Government, and to
provide for such refund in any
instrument transferring rights in the
invention to any party.

(v] The Contractor agrees to provide
for the Government's paid-up licqnse
pursuant to subdivision (i) above in any
instrument transferring rights in a
subject invention and to provide for the
granting of licenses as required by
subdivision (ii) above, and for the
reporting of utilization information as
required by subdivision (iii) above,
whenever the instrument transfers
principal or exclusive rights in a.subject
invention.

(2) Nothing contained in this
paragraph (c) shall be deemed to grant
to the Government any rights with
respect to any invention other than a
subject invention.

(d) Minimum rights to the Contractor.
(1) The Contractor is hereby granted a
revocable nonexclusive, royalty-free
license in each patent application filed
in any country on a subject invention
and any resulting patent in which the
Government obtains title, unless the
Contractor fails to disclose the subject
invention within the times specified in
subparagraph (e)(2) below. The
Contractor's license extends to its
domestic subsidiaries and affiliates, if
any, within the corporate structure of
which the Contractor is a part and
includes the right to grant sublicenses of
the same scope to the extent the
Contractor was legally obligated to do
so at the time the contract was awarded.
The license is transferable only with the
approval of the funding Federal agency
except when transferred to the
successor of that part of the Contractor's
business to which the invention
pertains.

(2) The Contractor's domestic license
may be revoked or modified by the
funding Federal agency to the extent
necessary to achieve expeditious

practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with applicable provisions
in the Federal Property Management
Regulations and agency licensing
regulations. This license will not be
ravoked in that field of use or the
geographical areas in which the
Contractor has achieved practical
application and continues to make the
benefits of the invention reasonably
accessible to the public. The license in
any foreign country may be revoked or
modified at the discretion of the funding
Federal agency to the extent the
Contractor, its licensees, or its domestic
subsidiaries or affiliates have failed to
achieve practical application in that
foreign country.

(3) Before revocation or modification
of the license, the funding Federal
agency will furnish the Contractor a
written notice of its intention to revoke
or modify the license, and the
Contractor vill be allowed 30 days (or
such other time as may be authorized by
the funding Federal agency for good
cause shovm by the Contractor) after
the notice to show cause why the
license should not be revoked or
modified. The Contractor has the right to
appeal, in accordance vith applicable
agency licensing regulations and the
Federal Property Management
Regulations concerning the licensing of
Government-owmed inventions, any
decision concerning the revocation or
modification of its license.

(4) When the Government has the
right to receive title, and does not elect
to secure a patent in a foreign country,
the Contractor may elect to retain such
rights in any foreign country in which
the Contractor elects to secure a patent,
subject to the Government's rights in
subparagraph (c)(1) above.

(e) Invention identification,
disclosures, and reports. (1] The
Contractor shall establish and maintain
active and effective procedures to
assure that subject inventions are
promptly identified and disclosed to
Contractor personnel responsible for
patent matters within 6 months of
conception and/or first actual reduction
to practice, whichever occurs first in the
performance of work under this
contraqt. These procedures shall incude
the maintenance of laboratory
notebooks or equivalent records and
other records as are reasonably
necessary to document the conception
and/or the first actual reduction to
practice of subject inventions, and
records that show that the procedures
for identifying and disclosing the
inventions are followed. Upon request,
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the Contractor shall furnish the
Contracting Officer a description of such
procedures for evalution and for
determination as to their effectiveness.

(2) The Contractor shall disclose each
subject invention to the Contracting
Officer within 2 months after the
inventor discloses it in writing to
Contractor personnel responsible for
patent matters or, if earlier, within 6
months after the Contractor becomes
aware that a subject invention has been
made, but in any event before any on
sale, public use, or publication of such
invention known to the Contractor. The
disclosure to the agency shall be in the
form of a written report and shall
identify the contract under which the
invention was made and the inventor(s).
It shall be sufficiently complete in
technical detail to convey a clear
understanding, to the extent known at
the time of the disclosure, of the nature,
purpose, operation, and physical,
chemical, biological, or electrical
characteristics of the invention. The
disclosure shall also identify any
publication, on sale, or public use of the
invention and whether a manuscript
describing the invention has been
submitted for publication and, if so,
whether it has been accepted for
publication at the time of disclosure. In
addition, after disclosure to the agency,
the Contractor shall promptly notify the
agency of the acceptance of any
manuscript describing the invention for
publication or of any on sale or public
use planned by the Contractor.

(3) The Contractor shall furnish the
Contracting Officer the following:

(i) Interim reports every 12 months (or
such longer period as may be specified
by the Contracting Officer) from the
date of the contract, listing subject
inventions during that period, and
certifying that all subject inventions
have been disclosed (or that there are
not such inventions) and that the
procedures required by subparagraph
(e)(1) above have been followed.

(ii) A final report, within 3 months
after completion of the contracted work,
listing all subject inventions or certifying
that there were no such inventions, and
listing all subcontracts at any tier
containing a patent rights clause or
certifying that there were no such
subcontracts.

(4] The Contractor agrees to require,
by written agreement, its employees,
other than clerical and nontechnical
employees, to disclose promptly in
writing to personnel identified as
responsible for the administration of
patent matters and in a format
suggested by the Contractor each
subject invention made under contract
in order that the Contractor can comply

with the disclosure provisions of
paragraph (c) above, and to execute all
papers necessary to file patent
applications on subject inventions and
to establish the Government's rights in
the subject inventions. This disclosure
format should require, as'a minimum,
the information required by
subparagraph (2) above.

(5) The Contractor agrees subject to
FAR 27.302(i) that the Government may
duplicate and disclose subject invention
disclosures and all other reports and
papers furnished or required to be
furnished pursuant to this clause.

(f) Examination of records relating to
inventions. (1) The Contracting Officer
or any authorized representative shall,
until 3 years after final payment under
this contract, have the right to examine
any books (including laboratory
notebooks), records, and documents of
the Contractor relating to the conception
or first actual reduction to practice of
inventions in the same field of
technology as the work under this
contract to determine whether-

(i) Any such inventions are subject
inventions;

(ii) The Contractor has established
and maintains the procedures required
by subparagraphs (e)(1) and (4) of this
clause; and

(iii) The Contractor and its inventors
have complied with the procedures.

(2) If the Contra cting Officer learns of
an unreported Contractor invention
which the Contracting Officer believes
may be a subject invention, the
Contractor may be required to disclose
the invention to the agency for a
determination of ownership rights.

(3) Any examination of records under
this paragraph will be subject to
appropriate conditions to protect the
confidentiality of the information
involved.

(g) Withholding of payment (this
paragraph does not apply to
subcontracts). (1) Any time before final
payment under this contract, the
Contracting Officer may, in the
Government's interest, withhold
payment until a reserve not exceeding
$50,000 or 5 percent of the amount of this
contract, whichever is less, shall have
been set aside if, in the Contracting
Officer's opinion, the Contractor fails
to-

(i) Establish, maintain, and follow
effective procedures for identifying and
disclosing subject inventions pursuant to
subparagraph (e)(1) above;

(ii) Disclose any subject invention
pursuant to subparagraph (e)(2) above;

(iii) Deliver acceptable interim reports
pursuant to subdivision (e)(3)(i) above;
or

(iv) Provide the information regardlng
subcontracts pursuant to subparagraph
(h)(4) below.

(2) Such reserve or balance shall be
withheld until the Contracting Officer
has determined that the Contractor has
rectified whatever deficiencies exist and
has delivered all reports, disclosures,
and other information required by this
clause.

(3) Final payment under this contract
shall not be made before the Contractor
delivers to the Contracting Officer all
disclosures of subject inventions
required by subparagraph (e)(2) above,
and acceptable final report pursuant to
subdivision (eJ(3)(ii) above, and all past
due confirmatory instruments.

(4) The Contracting Officer may
decrease or increase the sums withhold
up to the maximum authorized above.
No amount shall be withheld under this
paragraph while the amount specified
by this paragraph is being withheld
under other provhiions of the contract.
The withholding of any amount or the
subsequent payment thereof shall not be
construed as a waiver of any
Government rights.

(h) Subcontracts. (1) The Contractor
shall include this clause (suitably
modified to identify the parties) In all
subcontracts, regardless of tier, for
experimental, developmental, or
research work. The subcontractor shall
retain all rights provided for the
Contractor in this clause, and the
Contractor shall not, as part of the
consideration for awarding the
subcontract, obtain rights in the
subcontractor's subject inventions.

(2) In the event of a refusal by a
prospective subcontractor to accept
such a clause the Contractor-

(i) Shall promptly submit a written
notice to the Ccntracting Officer setting
forth the subcontractor's reasona for
such refusal and other pertinent
information that may expedite
disposition of fle matter, and

(ii) Shall not proceed with such
subcontract without the written
authorization of the Contracting Officer.

(3) In the case of subcontracts at ary
tier, the agency, subcontractor, and
Contractor agree that the mutual
obligations of the parties created by this
clause constitute a contract between the
subcontractor and the Federal agency
with respect to those mattert covered by
this clause.

(4) The Contractor shall promptly
notify the Contracting Officer in writing
upon the award of any subcontract at
any tier containing a patent rights clause
by identifying the subcontractor, the
applicable patent rights clause, the work
to be performed under the subcontract,

- • v
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and the dates of award and estimated
completion. Upon request of the
Contracting Officer, the Contractor shall
furnish a copy of such subcontract, and,
no more frequently than annually, a

'listing of the subcontracts that have
been awarded.

(i) Preference for United States
industry. Unless provided otherwise, no
Contractor that receives title to any
subject invention and no assignee of any
such Contractor shall grant to any
person the exclusive right to use or sell
any subject invention in the United
States unless such person-agrees that
any products embodying the subject
invention will be manufactured
substantially in the United States.
However, in individual cases, the
requirement may be waived by the
Government upon a showing by the
Contractor or assignee that reasonable
but unsuccessfulefforts have been made
to grant licenses on similar terms to
potential licensees that would be likely

to manufacture substantially in the
United States or that under the
circumstances domestic manufacture is
not commercially feasible.
(End of clause) (R 7-302.23(a) 1981 JULY)

Alternate I (APR 1984). Add the
following sentence at the end of
subdivision (c)(1)(i) of the basic clause:

The license will include the right of
the Government to sublicense foreign
governments and international
organizations pursuant to the following
treaties or international agreements:
.................... .or pursuant to any future
treaties or agreements with foreign
governments or international
organizations.

[*Contracting Officer complete with
the names of applicable existing treaties
or international agreements. The above
language is not intended to apply to
treaties or agreements that are in effect
on the date of the award but are not
listed.]

(R 7-302.23(a) 1981 JUL)

PART 53-FORMS

53.203 [Amended]
22. In section 53.203, the reference to

"DJ-1500" is removed from the title, and
paragraph (b) is removed and reserved.

53.222 [Amended]
23. In section 53.222, the references to

"99, 98a" are removed from the title,
paragraph (a) is removed and reserved.
and paragraph (b) is amended by
removing "and 22.1C09".

53.303 (Amended]
24. Section 53.303 is amended by

removing Form DJ-1500, Identical Bid
Report For Procurement.

Appendix A

Note.-The following appendix ill not

appear in the Code of Federal Regulations.

BILUNG CODE E3-1-M

---- I I
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List of Public Laws

Last List March 29, 1984
This is a continuing list of
public bills from the current
session of Congress which
have become Federal laws.
The text of laws is not
published in the Federal
Register but may be ordered
in individual pamphlet form
(referred to as "slip laws")
from the Superintendent of
Documents, U.S. Government
Printing Office, Washington,
D.C. 20402 (phone 202-275-.
3030).
H.J. Res. 454 / Pub. L 98-
245

Honoring the contribution of
blacks to American
independence. (Mar. 27, 1984;
98 Stat. 111) Price: $1.50
S.J. Res. 250 / Pub. L 98-
246.
Declaring the week of May 7
through May 13, 1684, as
"National Photo Week". (Mar.
27, 1984; 98 Stat. 113)
Price: $1.50


